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OAS£S 
ABGUED  AND  DETERMINED 

IH  THB  • 

APPELLATE   COURT 


OF  THB 


STATE  OF  INDIANA, 

AT  INDIANAPOLIS,  NOVEMBEB  TEBM,  1890,  IN  THB  SEVENTY- 
FIFTH  YEAR  OF  THE  8TATR 


No.  11. 

Hambick  v.  Babkett. 

Fbokibbobt  Note. — Bdecue  of  Surety, — One  of  two  makers  of  a  joint  and 
seyeral  promissory  note,  governed  by  the  law  merchant,  who  is,  in  fact, 
a  surety  upon  the  note,  but  whose  suretyship  is  not  indicated  in  any 
way  in  the  note,  may  avail  himself  of  the  statutory  provisions,  and  by 
giving  notice  in  accordance  with  section  1210,  B.  S.  1881,  procure  his 
discharge  from  liability  on  the  note,  if  the  holder  thereof,  to  whom  the 
note  has  been  given,  fail  to  proceed  within  a  reasonable  time  to  bring 
his  action  thereon. 

Sams. — Notice  to  Sue,  —  BeawnabU  Time. — Where  the  surety  on  a  note 
gave  proper  notice  to  the  payee,  March  31,  to  sue  thereon,  the  surety  and 
the  payee  being  residents  of  Hendricks  county,  and  the  principal  debtor 
being  a  resident  of  Jefferson  county,  an  action  iostituted  on  April  2d  in 
the  circuit  court  of  Hendricks  county,  which  did  not  commence  its  term 
until  June  4th,  was  not  brought  within  a  reasonable  time  after  the  notice, 
it  appearing  that  suit  might  have  been  brought  in  the  circuit  court  of 
Jefferson  county  during  a  term  pending  when  the  notice  was  given. 

From  the  Hendricks  Circuit  Court. 

/.  A.  Daumard,  J.  0.  Parker  and  T.  J.  CofeTy  for  appel- 
lant. 
L.  A.  Bamett  and  J,  T.  Bamett,  for  appellee. 


2  APPELLATE  COURT  OF  INDIANA, 

Hamrick  v.  Barnett. 

Blace^  C.  J. — The  appellant  was  the  plaintiff  in  an  action 
against  Martin  A.  Barnett  and  the  appellee,  John  T.  Barnett, 
on  a  joint  and  several  promissory. note  governed  by  the  law 
merchant,  of  which  the  defendants  were  the  makers  and  the 
appellant  was  the  payee,  dated  June  2d,  1886,  and  payable 
one  day  after  date.  Judgment  by  default  was  taken  against 
Martin  A.  Barnett. 

Upon  the  trial  of  an  issue  formed  between  the  appellant 
and  the  appellee  there  was  a  finding  for  the  latter.  From 
the  judgment  rendered  on  this  finding  this  appeal  was  taken. 

Section  1210,  R.  S.  1881,  provides :  *'  Any  person  bound 
as  surety  upon  any  contract  in  writing  for  the  payment  of 
money  or  the  performance  of  any  act,  when  the  right  of  ac- 
tion has  accrued,  may  require,  by  notice  in  writing,  the  cred- 
itor or  obligee  forthwith  to  institute  an  action  upon  the  con- 
tract." 

The  next  section  provides  :  "  If  the  creditor  or  obligee 
shall  not  proceed  within  a  reasonable  time  to  bring  his  ac- 
tion upon  such  contract,  and  prosecute  the  same  to  judgment 
and  execution,  the  surety  shall  be  discharged  from  all  liabil- 
ity thereon." 

The  appellant  -presents  the  question  whether  one  of  two 
makers  of  a  joint  and  several  promissory  note,  governed  by 
the  law  merchant,  who  is  in  fact  a  surety  upon  the  note  for 
the  other  maker,  but  whose  suretyship  is  not  in  any  way  in- 
dicated in  the  note,  may  avail  himself  of  these  statutory  pro- 
visions, and  by  giving  notice  in  accordance  with  section  1210 
procure  his  discharge  from  liability  on  the  note,  if  the  holder 
thereof,  to  whom  the  notice  has  been  given,  fail  to  proceed 
within  a  reasonable  time  to  bring  his  action  thereon. 

The  appellant  contends  that  to  allow  the  surety  in  such 
case  to  avail  himself  of  the  provisions  of  the  statute  would 
be  to  permit  a  contract  in  writing  to  be  varied  and  contra- 
dicted by  parol  evidence  of  a  contenjporaneous  agreement. 
He  lays  stress  upon  the  words  ^^  bound  as  surety,"  in  the  stat- 
ute, and  insists  that  only  sureties  whose  suretyship  is  shown 
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upon  the  face  of  the  contract  can  avail  themselves  of  the 
statute. 

Upon  the  authority  of  McCoy  v.  Lockwood,  71  Ind.  319, 
this  question  must  be  determined  against  the  appellant.  See, 
also,  Meriden  Silver  PUUe  Co.  v.  Flory,  44  Ohio  St.  430. 

We  are  next  required  to  decide  whether  the  appellant, 
upon  receipt  of  notice  from  the  appellee,  exercised  due  dili- 
gence, and  proceeded  within  a  reasonable  time  to  bring  his 
action  upon  the  note. 

The  appellant  and  the  appellee  were  residents  of  Hen- 
dricks county,  Indiana,  where  the  note  was  made.  Martin 
A.  Barnett,  the  principal,  resided  in  Jefferson  county,  Indi- 
ana. The  notice  was  given  on  the  31st  of  March,  1888,  and 
was  as  follows : 

'*  To  William  P.  Hamrick.  Sir :  You  are  hereby  noti- 
fied to  institute  suit  forthwith  on  the  note  which  you  hold, 
executed  to  you  by  Martin  A.  Barnett,  who  is  principal 
thereon,  and  by  myself  as  his  surety,  said  note  being  for  the 
sum  of  $395,  being  the  only  note  you  hold  against  Martin 
A.  Barnett  and  myself;  and  also,  that  the  circuit  court  is 
now  in  session  in  Jefferson  county,  Indiana,  where  said  Mar- 
tin A.  Barnett  resides,  and  will  continue  in  session  for  three 
weeks  after  this  date. 

"  March  31st,  1888,  John  T.  Barnett.'' 

This  action  was  commenced  on  the  2d  of  April,  1888, 
and  summons  therein  was  served  on  said  Martin  A.  Barnett, 
in  Jefferson  county,  on  the  6th  of  April,  1888,  having 
come  to  the  hands  of  the  sheriff  of  that  county  oik  the  3d  day 
of  the  same  month. 

The  first  term  of  the  court  below,  at  which  suit  could  be 
prosecuted  after  the  giving  of  said  notice,  being  the  term  to 
which  the  defendants  were  summoned,  commenced  on  the 
4th  of  June,  1888. 

The  court,  it  is  stated  in  the  bill  of  exceptions,  took  judi- 
cial knowledge  that  the  circuit  court  was  in  session  in  Jeffer- 
son county  on  the  31st  of  March,  1888,  and  continued  ip  ses- 
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sion  three  weeks  thereafter.     The  appellant  has  made  no  ob- 
jection to  this  ruling,  but  has  acquiesced  therein. 

The  action  might  have  been  brought  in  the  Jefferson  Cir- 
cuit Court,  a  separate  summons  being  issued  for  the  appellee 
to  Hendricks  county.     Section  312,  R.  S.  1881. 

The  provisions  of  the  statute  relating  to  sureties  under  con- 
sideration are  remedial,  and  they  should  be  liberally  con- 
strued for  the  benefit  of  the  surety.  Iteid  v.  Cox,  5  Blackf. 
312;  Franklin  v.  FranMin,  71  Ind.  573;  Daily  v.  Bobin" 
son,  86  Ind.  382. 

The  right  of  the  surety,  who  has  complied  with  the  stat- 
ute, is  unqualified.  The  question  of  the  solvency  or  insol- 
vency of  the  principal  is  of  no  importance.  Reid  v.  Gox, 
supra  ;  Overturf  v.  Martin,  2  Ind.  507 ;  Meriden  Silf>er  Plate 
Co.  V.  Flory,  ^pra. 

When  the  principal  debtor  does  not  reside  in  this  State, 
the  surety,  upon  such  notice,  can  not  require  the  creditor  to 
follow  the  principal  out  of  the  State.  In  such  case  the  surety 
can  not  avail  himself  of  the  benefit  of  this  statute.  JRowe  v. 
Buchtel,  13  Ind.  381 ;  Whiitiesey  v.  Heberer,  48  Ind.  260 ; 
Conklin  V.  Conklin,  54  Ind.  289.  In  the  case  last  cited  it  is 
said :  ^'  When  the  Legislature  authorized  notice  to  be  given 
to  the  creditor  '  forthwith  to  institute  an  action,'  we  must 
suppose  they  had  reference  to  an  action  in  the  proper  courts 
of  the  State,  and  not  in  any  other  jurisdiction.'' 

In  Franklin  v.  Franklin,  supra,  objection  was  expressed  by 
the  court  to  an  answer  of  the  surety  on  the  ground  that  it 
did  not  show  that  the  principal  ever  lived  in  the  State,  or 
could  have  been  sued  in  any  of  the  courts  thereof. 

In  Graft  v.  Dodd,  15  Ind.  380,  the  creditor,  upon  notice 
under  the  statute,  brought  suit  in  July,  in  the  court  of  com- 
mon pleas,  the  first  subsequent  term  of  which  commenced 
in  the  following*  October,  the  notice  having  been  received 
and  the  suit  having  been  commenced  in  time  to  permit  suit 
to  be  brought  in  the  circuit  court,  the  next  term  of  which 
commenced  in  August.     There  was  no  improper  delay  in 
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commencing  a  suit  if,  in  view  of  the  dates  of  commence- 
ment of  the  terms  of  the  several  courts  the  suit  was  brought 
in  the  proper  court.  It  was  held  to  be  the  duty  of  the  cred- 
itor '^  to  bring  that  suit  in  the  court  having  jurisdiction,  the 
term  of  which  would  thereafter  first  convene/'  **  The  very 
purpose  for  which  the  notice  was  given/^  it  was  said,  ^'  might 
otherwise  be  defeated/' 

In  Overturf  v.  Martin^  aupraj  under  a  similar  statute, 
the  surety  on  a  note  gave  proper  notice  to  the  holder  in 
February,  1846,  to  cause  suit  to  be  brought,  the  surety  and 
the  holder  being  residents  of  Ripley  county,  and  the  princi- 
pal debtor  being  a  resident  of  Jefferson  county.  Suit  might 
have  been  brought  in  the  circuit  court  in  Jefferson  county 
in  March,  1845.  The  first  term  of  a  circuit  court  in  Ripley 
county,  after  service  of  the  notice,  commenced  in  September, 
1845,  and  suit  was  brought  at  that  term  ;  but  that  suit  was 
dismissed  and  another  suit  was  commenced  in  the  same  court 
in  December,  1846.  It  was  held  that  there  was  not  proper 
diligence.  It  was  not  necessary  to  decide  whether  the  insti- 
tution of  suit  at  the  first  term  of  the  circuit  court  in  Ripley 
county  would  have  constituted  a  bringing  of  the  action 
within  a  reasonable  time,  taking  into  consideration  the  op- 
portunity for  an  earlier  suit  in  Jefferson  county,  as  the  fail- 
ure to  diligently  prosecute  a  suit,  though  commenced  in 
proper  time,  was  sufficient  to  discharge  the  surety.  The 
court  said  the  suit  ^^  might  have  been  commenced  at  the  Jef- 
ferson Circuit  Court  in  March,  1846 ;  but  even  if  it  was  not 
incumbent  on  the  plaintiff  to  go  to  the  county  of  Jefferson, 
where  the  principals  resided,  he  should  have,  at  least,  brought 
suit  at  the  next  succeeding  term  of  the  circuit  court  in  Rip- 
ley county.  *  ♦  *  The  suit  should  have  been  properly 
brought  and  duly  prosecuted." 

Under  the  statute  (section  616,  R.  S.  1881)  in  force  when 
the  notice  to  sue  was  given  by  the  appellee  to  the  appellant, 
the  plaintiff  filing  a  complaint  before  or  during  the  term 
might  cause  a  day  for  the  appearance  of  t}ie  defendant  dur- 
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ing  the  term  to  be  stated  in  the  summons,  and  if  such  sum- 
mons were  personally  served  ten  days  before  the  day  so 
stated,  the  action  would  stand  for  issue  and  trial  at  such 
term,  and  the  court  would  have  jurisdiction  to  hear  and  de- 
termine the  action  as  if  summons  had  been  served  ten  days 
before  the  first  day  of  the  term. 

In  determining  whether  the  creditor  proceeded  within  a 
reasonable  time,  his  ability  thus  to  bring  in  the  defendants 
and  prosecute  his  cause  during  a  term  pending  at  the  com- 
mencement of  his  action   must  be  considered. 

We  think  the  appellant  was  required,  under  the  notice 
given  him,  to  sue  in  the  Jefferson  Circuit  Court,  not  because 
the  principal  debtor  resided  in  that  county,  but  because,  un- 
der the  circumstances,  his  failure  to  do  so  was  a  failure  to 
proceed,  within  a  reasonable  time,  to  bring  his  action  upon 
the  note,  as  contemplated  by  the  statute. 

The  judgment  is  affirmed,  with  costs. 

Filed  March  31, 1891. 


No.  29. 

Miller  v.  Lively. 

BxPliEVlN. — Strength  cf  His  Own  Title. — Illegal  Impounding  Prneeedings. — In 
an  action  to  recover  the  possession  of  cattle  the  plaintiff  must  recover 
upon  the  strength  of  his  own  title ;  and  it  is  immaterial  that  the  de- 
fendant claims  possession  hj  an  illegal  proceeding  to  impound  them, 
until  the  plaintiff  shows  that  he  has  a  valid  title  thereto. 

Special  Fikbinq. — Request foTf  when  to  Make. — A  request  for  a  special  find- 
ing must  ^  made  at  the  commencement  of  the  trial,  or  the  right  thereto 
is  waived ;  hut  the  court  may  in  its  discretion  make  it  at  any  time  be- 
fore announcing  a  general  finding,  if  a  request  for  such  special  finding 
is  made  by  either  party. 

From  the  Fountain  Circuit  Court. 

D.  W.  Simms  and  C.  M.  McOabe,  for  appellant. 
H.  H.  Dochtemnan,  for  appellee. 
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New,  J. — This  was  an  action  hj  the  appellant  against  the 
appellee  to  recover  the  possession  of  certain  cattle. 

The  complaint  is  of  the  form  used  in  such  cases  where  the 
action  is  instituted  in  the  circuit  court.  Issues  were  joined 
by  answer  in  general  denial.  The  cause  was  tried  by  the 
court,  without  the  intervention  of  a  jury,  and  there  was  a 
finding  and  judgment  for  the  appellee. 

The  appellant  moved  for  a  new  trial,  which  motion  was 
overruled,  and  exceptions  taken. 

The  assignment  of  errors  by  the  appellant  calls  in  ques- 
tion the  action  of  the  court  in  overruling  the  motion  for  a 
new  trial. 

The  reasons  assigned  for  a  new  trial  are : 

First.     That  the  finding  of  the  court  is  contrary  to  law. 

Second.  That  the  finding  of  the  court  is  not  sustained  by 
sufficient  evidence. 

Third.  That  the  court  erred  in  refusing  to  make  a  special 
finding. 

Fourth.  That  the  court  erred  in  refusing  to  permit  the 
plaintifi*  to  testify  that  she  was  not  aware  that  any  person 
opened  the  cattle-pound  and  let  her  cattle  out,  and  that  if 
the  same  was  done  it  was  without  her  knowledge  or  consent. 

Fifth.  That  the  court  erred  in  refusing  to  permit  plain- 
tifi^ to  prove,  by  the  witness  Lewis  Miller,  that  he  did  not 
open  the  cattle-pound,  or  in  any  manner  aid  in  or  connive 
at  letting  plaintifi^^s  cattle  out  of  the  pound. 

It  is  an  elementary  doctrine  in  actions  for  the- recovery 
of  personal  property,  that  the  plaintiff  must  recover  upon 
the  strength  of  his  own  title.  Under  the  issues  in  this  case 
the  title  of  the  appellant  to  the  cattle,  and  her  right  to  their 
possession  at  the  time  the  action  was  commenced,  are  denied, 
and  therefore  the  burden  is  on  her  to  prove  such  title  and 
right  of  possession. 

It  follows,  therefore,  that  the  question  whether  the  appel- 
lee, as  supervisor,  complied  with  the  statute  in  the  taking  up 
and  impounding  of  the  cattle  in  controversy  is  unimpor- 
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tant  unless  it  be  first  shown  by  the  appellant  that  she  was  the 
owner  of  the  cattle  when  so  taken  up. 

We  have  examined  the  evidence  with  care,  as  set  out  in 
the  bill  of  exceptions,  and,  in  our  opinion,  it  tends  to  sup- 
port  the  finding  of  the  court  below. 

The  appellant  and  her  husband  testified  that  the  cattle 
came  from  cows  given  to  her  by  her  father,  and  that  they 
were  her  property  when  taken  up.  By  the  appellee  it  was 
contended  that  they  did  not  belong  to  the  appellant,  byt  were 
the  property  of  her  husband.  For  the  purpose  of  proving 
this  to  be  true  evidence  was  introduced  showing  that  prior 
to  the  bringing  of  this  action  the  appellant  had  given  in 
these  cattle  to  the  assessor  as  the  property  of  her  husband, 
who  at  that  time  was  absent  from  home  ;  had  signed  her  hus- 
band's name  to  the  aasessment-sheet,  and  made  oath  to  the 
same.  It  was  also  proved  that  the  supervisor,  after  he  had 
taken  up  the  cattle,  went  to  the  residence  of  the  appellant's 
husband,  and  there,  in  the  presence  of  the  appellant,  read  to 
the  husband  a  notice  of  the  taking  up  of  said  cattle  as  the 
property  of  the  husband,  and  that  the  appellant,  who  was 
present,  and  heard  the  reading  of  said  notice,  made  no  claim 
to  the  cattle. 

While  we  do  not  think,  taking  the  evidence  all  together, 
that  it  was  made  clearly  to  appear  that  the  appellant  was  not 
the  owner  of  the  cattle,  still  it  does  tend  to  sustain  the  find- 
ing of  the  court;  and,  therefore,  under  the  well-settled  prac- 
tice, we  are  precluded  from  disturbing  the  finding  on  the 
weight  of  evidence.     The  finding  was  not  contrary  to  law. 

The  court  did  not  err  in  refusing  to  hear  the  testimony 
referred  to  in  the  motion  for  a  new  trial.  There  was  no  ev- 
idence tending  to  inculpate  the  appellant  as  to  the  cattle  be- 
ing taken  out  of  the  pound, where  they  had  been  placed  by 
the  appellee,  as  supervisor.  If  the  appellant's  husband 
threatened  to  turn  the  cattle  out  of  the  pound,  no  evidence 
was  introduced  tending  to  show  that  she  had  any  knowledge 
of  the  threat.     We  are  not  willing  to  assume  that  the  court 
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was  influenced  by  any  threat  of  that  kind  which  may  have 
been  made  by  the  husband.  He  denies  making  the  threat, 
and  he  also  denies,  as  does  also  the  appellant,  having  any 
knowledge  whatever  of  how  the  cattle  got  out  of  the  pound. 

The  court  did  not  err  in  refusing  to  make  a  special  find- 
ing. 

It  is  stated  in  the  bill  of  exceptions  that  ^*  after  the  court 
had  begun  the  statement  of  its  finding,  but  before  the  court 
had  proceeded  to  make  any  final  announcement  of  its  finding 
in  said  cause,'^  the  appellant  requested  the  court  to  make  a 
special  finding. 

The  request  came  too  late.  In  Hartlep  v.  dole,  120  Ind. 
247,  the  court  says  :  ^'  We  are  of  the  opinion  that  if  the  re- 
quest for  a  special  finding  is  not  made  at  the  commencement 
of  the  trial,  the  right  thereto  is  waived,  and  thereafter  it  be- 
comes a  question  within  the  sound  discretion  of  the  court 
whether  it  will  make  a  special  finding  or  not.'' 

The  construction  thus  put  on  the  section  of  the  code  which 
makes  it  the  duty  of  the  court,  at  the  request  of  either  party, 
to  find  specially,  is  both  reasonable  and  just. 

The  assignments  of  error,  that  the  court  erred  m  render- 
ing judgment  against  appellant,  and  that  the  court  erred  in 
rendering  judgment  against  her  for  costs,  are  not  relied  on 
by  her,  and  therefore  need  not  be  noticed. 

The  judgment  is  affirmed,  with  costs. 

Filed  April  1, 1891. 
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-Claim  a»  AgamaL — Ihrtia. — Ckam  Astigmei. — ^In  mn. 
action  bj  tlie  aaignee  of  m  clmim,  the  aarignor,  <m  his  petition,  maj  be 
made  a  p*itj  plaintiff,  and  the  piooeeda  of  the  note  be  claimed  bj  both 
nch  plaintiA  as  exempt,  as  against  a  judgment  pleaded  as  a  seUofi^ 
which  the  defendant  hehl  against  Ihe  assignor  before  the  claim  was  as- 
signed. 

Same. — EzeaUi(m  Sckt  lumecL — In  such  an  instance  it  is  not  necessaiy 
that  an  execution  should  hare  been  issued  before  the  claim  for  exemp- 
tion is  made. 

Same. — ConMrtieUon  ofExewtpium  Lamt. — ^The  exemption  laws  are  construed 
liberally  in  favor  of  the  debtor. 

Same. — Judgment  Condutive. — Cha  Noi  be  SlufKn  (Mtd  Aeiiam  mu,  m  Faet,  <m 
a  Tcrt,  D^eaiing  Ezemption. — In  such  an  action  if  the  pleading  upon 
which  the  judgment  sought  to  be  set-off  against  the  claim  was  based 
upon  an  account,  or  contract,  it  can  not  be  shown  that  the  cause  of  ao 
tiou  net  out  in  such  complaint  was,  in  fact,  a  lori,  and  not  m  contract,  in 
order  to  defeat  the  right  of  exemption. 

From  the  Gibson  Circuit  Court. 

L.  C.  Embrecy  for  appellants. 
/.  H.  Miller  J  for  appellees. 

■ 

R0BIN8ON9  J. — ^The  appellee  Martha  R.  Jeraald,  the  plain* 
tiff,  in  the  court  below,  sued  the  appellants  on  a  note  made 
payable  to  Sylvester  B.  Jerauld,  her  husband,  which  was  by 
him  assigned  to  her.  The  appellants  answered,  in  four  par- 
agraphs : 

Ist.  General  denial.  2d.  Payment.  3d.  That  the  note 
was  executed  without  consideration.  4th.  Set-off,  which 
was  a  judgment  rendered  by  the  Gibson  Circuit  Court,  on 
the  21st  day  of  February,  1887,  against  Sylvester  B.  Jerauld, 
the  payee  of  said  note,  and  in  favor  of  Martin  V.  Wither- 
spoon  and  others,  in  the  sum  of  two  hundred  and  sixty-eight 
dollars  and  seventy-three  cents,  which  judgment  was  prop- 
erly assigned  to  the  appellant  Pickrell  before  this  suit  com* 
menced,  and  before  said  Jerauld  assigned  the  note  in  suit  to 
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his  wife,  Martha  R.  Jerauld,  appellee ;  that  the  other  appel- 
lant, William  D.  Daniels,  was  only  surety.  The  appellee, 
Martha  B*  Jerauld,  demurred  to  the  fourth  paragraph  of  the 
answer,  which  demurrer  was  overruled.  Thereupon  Sylvester 
B.  Jeranid  filed  his  petition,  which  was  sworn  to,  asking  to  be 
made  a  party  plaintiff  to  this  action,  which  petition  stated 
and  set  forth,  among  other  things,  that  he  was  the  same  Syl* 
vester  B.  Jerauld  against  whom  the  judgment  mentioned  in 
the  fourth  paragraph  of  the  answer  was  rendered  in  favor 
of  Martin  V.  Witherspoon,  and  others;  that  said  judgment 
was  rendered  for  a  debt  growing  out  of,  and  founded  upon  a 
contract  between  said  judgment  defendant  and  plaintiffs  dur- 
ing the  yeprs  1882  and  1883,  in  the  State  of  Indiana,  and 
not  prior  thereto ;  that  the  petitioner  was  a  resident  and 
householder  of  the  State  of  Indiana,  and  had  been  such  res- 
ident householder  since  January  1st,  1872,  and  as  such  resi- 
dent householder  has  been  at  all  times,  since  the  rendition 
of  said  judgment,  entitled  to  have  six  hundred  dollars'  worth 
of  his  property  exempt  from  execution  ;  that  at  the  time  he 
assigned  said  note  he  owned  less  than  six  hundred  dollars' 
worth  of  property  rights,  credits  and  choses  in  action,  in- 
cluding the  notcsued  on  in  this  action,  and  the  court,  over 
a  motion  to  reject  said  petition,  granted  the  prayer  thereof, 
and  ordered  said  petitioner  to  be  made  a  party  plaintiff  to 
said  action,  and  the  appellees  filed  a  reply,  in  two  paragraphs, 
to  the  second,  third,  and  fourth  paragraphs  of  the  answer : 

1st.     General  denial. 

2d.  That  on  the  21st  day  of  February,  1887,  by  the  con- 
sideration of  the  Gibson  Circuit  Court,  of  Gibson  county,  In- 
diana, said  Martin V. Witherspoon,  and  others,  were  plaintiffs, 
and  Sylvester  B.  Jerauld  was  defendant,  the  plaintiffs  in  said 
action  obtained  a  personal  judgment  against  said  defendant 
for  $268.73,  and  costs  of  suit ;  that  said  judgment  was  ren- 
dered for  and  upon  a  debt  growing  out  of  and  founded  upon 
a  contract  between  said  judgment  plaintiff  and  defendant 
for  divers  lots  of  flour,  meal,  bran,  screenings,  and  other  mer- 
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chandise  sold  and  delivered  by  the  judgment  plaintifis  to  the 
judgment  defendant  during  the  years  1882^  1883,  and  prior 
thereto ;  that  said  goods  and  merchandise  were  both  sold  and 
delivered  in  the  State  of  Indiana,  and  that  said  judgment 
was  rendere()  upon  and  for  no  other  cause  of  action  ;  that 
said  Sylvester  B.  Jerauld  is  a  resident  householder  of  the 
State  of  Indiana,  and  has  been  such  resident  householder  of 
the  State  of  Indiana  since  the  first  day  of  January,  1872,  and 
as  such  has  been  entitled,  at  all  times  since  the  rendition  of 
said  judgment,  to   have  six  hundred  dollars^  worth  of  his 

property  exempt  from  sale  on  execution  ;  that  upon 

day  of  May,  1887,  the  date  upon  which  the  note  in  suit  was 
assigned  to  the  plaintiff,  he  had  and  owned  the  follpwing  prop* 
erty,  and  here  sets  out  a  list  and  the  value  of  such  property 
owned  by  him  on  that  date,  amounting  to  $433.75,  which 
includes  the  note  in  suit,  and  that  the  described  property 
was  all  the  property,  real  and  personal,  owned  by  him,  or  in 
which  he  had  any  interest  at  the  time  he  assigned  said  note  ; 
and  that  he  has  not,  at  any  time  since  the  rendition  of  said 
judgment,  owned  as  much  as  six  hundred  dollars^  worth  of 
property,  including  both  personal  and  real ;  that  the  inven- 
tory and  schedule  of  the  property  contain  ^  full  and  true  ac- 
count of  the  property  of  said  Sylvester  B.  Jerauld  within  or 
without  the  State  of  Indiana,  as  well  as  of  the  rights,  credits, 
effects,  choses  in  action,  and  of  all  other  personal  property 
of  every  kind  and  description  whatever  belonging  to  him, 
or  in  which  he  had  any  interest  whatever  at  the  time  the 
note  in  suit  was  assigned,  and  the  valuation  fixed  upon  said 
property  in  said  schedule  was  a  fair  and  reasonable  valuation, 
and  they  filed  an  inventory  and  schedule  of  the  property  of 
said  Sylvester  B.  Jerauld,  owned  by  him  at  the  time  the  note 
in  suit  was  assigned,  and  made  the  same  a  part  of  said  reply, 
marked  "  Exhibit  A." 

The  reply  then  shows  the  selection  of  a  competent  ap- 
praiser of  the  neighborhood  of  said  Sylvester  B.  Jerauld  to 
appraise  said  property,  and  asks  that  defendant  be  required 
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to  select  another  like  competent  appraiser,  and  on  his  fail- 
ure to  make  said  selection  that  the  court  select  sach  ap- 
praiser to  make  said  appraisement^  and  that  the  note  in  suit 
be  set  off  to  plaintiff  herein  as  a  part  of  the  six  hundred 
dollars  to  which  the  said  Sylvester  B.  Jerauld  was  entitled 
nnder  the  laws  and  Constitution  of  Indiana,  and  that  said 
judgment  and  no  part  thereof  be  allowed  as  a  set-off  against 
the  note  sued  upon,  and  that  said  judgment  be  held  void 
and  of  no  effect  whatever  against  the  note  in  suit. 

The  appellants  filed  a  demurrer  to  the  reply,  which  was 
overruled  and  excepted  to. 

The  case  was  submitted  to  the  court  for  trial  and  both 
parties  requested  the  court  to  make  a  special  finding  of  facts 
and  state  his  conclusions  of  law  thereon.  Upon  the  special 
finding  of  facts  and  the  conclusions  of  law  thereon,  the 
court  found  for  the  appellee,  Martha  R.  Jerauld,  and  upon 
the  facts  so  found  the  court  found  the  following  conclusions 
of  law :  That  the  note  sued  on  was  not  liable  to  be  sold  on 
execution  of  the  judgment  assigned  to  the  appellant  Pick- 
rell,  and  the  proceeds  thereof  could  not  have  been  reached 
by  proceedings  supplementary  to  execution ;  that  the  judg- 
ment can  not  be  set  off  against  the  note  in  suit  in  appellee 
Martha  R.  Jerauld's  hands,  and  that  the  appellee,  Martha 
R.  Jerauld,  was  entitled  to  judgment  against  the  appellants 
for  the  amount  of  the  note,  interest,  costs,  etc. 

The  appellants  filed  a  motion  for  a  new  trial,  which  was 
overruled  and  excepted  to,  and  judgment  was  rendered  in 
favor  of  appellee  Martha  R.  Jerauld  on  the  special  finding 
of  facts  and  conclusions  of  law. 

It  is  not  deemed  necessary  to  set  out  in  this  opinion,  in 
detail,  the  special  findings ;  they  are  lengthy,  but  cover  all 
the  questions  in  the  case  and  find  the  view  of  the  case  in 
favor  of  the  appellee  as  presented  by  the  pleadings.  The 
evidence  is  in  the  record. 

The  appellant  limits  his  argument  for  a  reversal  of  this 
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cause  to  the  following  qaestions,  all  of  which  are  properly 
before  this  court : 

That  the  court  erred  in  overruling  the  demurrer  to  the 
second  paragraph  of  the  reply. 

That  the  court  erred  in  not  carrying  the  denoiurrer  to  the 
second  paragraph  of  the  reply  back  to  the  complaint,  and  in 
not  sustaining  it  to  the  complaint. 

That  the  court  erred  in  overruling  the  motion  to  strike 
out  the  petition  of  Sylvester  B.  Jerauld. 

That  the  court  erred  in  admitting  Sylvester  B.  Jerauld  as 
a  party  plaintiff. 

If  there  was  no  error  in  admitting  Sylvester  B.  Jerauld 
as  a  party  plaintiff  on  his  own  petition,  and  in  overruling 
the  demurrer  to  the  second  paragraph  of  the  reply,  then  this 
fact  disposes  of  these  several  questions.  That  these  ques- 
tions may  be  clearly  presented  and  understood  we  have  set 
out  in  the  statement  of  the  case,  substantially,  the  petition 
and  reply.  The  inquiry  becomes  pertinent  to  know  whether 
the  petition  of  Sylvester  B.  Jerauld  shows  that  he  had  such 
an  interest  in  the  case  as  to  permit  him  to  be  made  a  party 
plaintiff,  and  the  facts  stated  in  the  second  paragraph  of  the 
reply  were  sufficient  to  defeat  the  set-off  to  the  complaint 
contained  in  the  fourth  paragraph  of  appellants'  answer ;  to 
be  more  accurate  and  concise,  could  Sylvester  B.  Jerauld,  by 
being  made  a  party  to  this  action,  defeat  the  judgment 
pleaded  as  a  set-off  in  the  fourth  paragraph,  on  the  ground 
that  he  being  a  resident  householder  and  not  the  owner  of 
$600  worth  of  property,  including  the  note,  at  the  time  it 
was  assigned,  was  entitled  to  and  could  claim  the  benefits  of 
the  exemption  law?  Section  272,  R.  S.  1881,  provides  that 
"  The  court  may  determine  any  controversy  between  the  par- 
ties before  it,  when  it  can  be  done  without  prejudice  to  the 
rights  of  others  or  by  saving  their  rights;  but  when  a  complete 
determination  of  the  controversy  can  not  be  had,  without  the 
presence  of  other  parties,  the  court  must  cause  them  to  be 
joined  as  proper  parties.     And  when,  in  an  action  for  the 
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recovery  of  real  or  personal  property,  a  person  not  a  party 
to  the  action,  but  having  an  interest  in  the  subject  thereof, 
makes  an  application  to  the  court  to  be  made  a  party,  it  may 
order  him  to  be  made  a  party  by  the  proper  amendment/' 

It  is  true  that  Sylvester  B.  Jerauld  had  parted  with  his 
interest  in  the  note  sued  on  by  assignment  to  his  co-plain- 
tiff; he  did  not  own  or  claim  to  own  it.  Still  he  had  a  right 
and  interest  with  her  in  joining  with  her  in  the  suit  to  have 
the  note  exempted  from  the  judgment,  which  he  could  have 
had  done  from  an  execution  on  the  judgment  had  he  not  as- 
signed it.  The  said  Sylvester  B.  Jerauld  having  been  ad- 
mitted as  a  party  plaintiff,  the  next  inquiry  is,  was  the  second 
paragraph  of  the  reply  of  the  appellees,  which  was  joint,  to 
the  fourth  paragraph  of  the  appellants'  answer,  sufficient? 
It  does  not  appear  that  an  execution  had  been  at  any  time 
issued  on  the  judgment  sought  to  be  set  off  against  the  note 
sued  on  so  as  to  give  the  debtor  an  opportunity  to  claim  the 
benefit  of  the  exemption  laws,  but  that  a  few  days  before  the 
assignment  of  the  note  the  appellants  procured  an  assign- 
ment of  the  judgment. 

It  will  not  be  doubted  that  the  appellee  Sylvester  B. 
Jerauld,  under  the  facts,  had  a  clear  right  to  an  exemption 
of  9600  worth  of  property  on  the  judgment,  and  had  he  re- 
tained ownership  of  the  note,  as  without  it  his  property  did 
not  exceed  (600  in  value,  that  he  could  have  included  the 
note  in  his  property  exempt,  and  thereby  made  his  title  to 
the  note  clear  and  unincumbered  from  the  judgment  or  from 
proceedings  supplementary  to  execution.  This  being  true, 
can  it  be  claimed  that  by  the  assignment  of  the  note  the 
right  to  exemption  was  defeated  ?  Such  was  not  certainly 
the  purpose  and  intent  of  the  exemption  law ;  to  permit 
this  to  be  done  would  be  to  take  from  the  debtor  property 
which  the  Constitution  and  statute  declare  shall  be  held  by 
him  for  the  benefit  of  his  family.  It  has  frequently  been 
held  by  the  Supreme  Court  that  the  provisions  of  the  stat- 
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ute  for  exemption  of  property  must  be  liberally  construed 
in  favor  of  the  debtor. 

To  give  effect  to  the  evident  purpose  of  the  law,  to  pro- 
vide against  a  debtor's  family  being  stripped  of  a  reasona* 
ble  measure  of  support^  the  courts  have,  with  little  diversity 
of  opinion,  held  that  one  judgment  can  not  be  set  off  against 
another,  where  the  debtor  makes  due  and  lawful  claim  to 
exempt  his  interest  in  the  judgment  held  by  ^t  is  also 

held  that  a  set-off  of  one  judgment  against  another  will  not 
be  allowed,  unless  it  is  equitable  to  allow  it ;  that  the  great 
purpose  of  the  law  is  to  protect  the  debtor's  family,  and  to 
effect  this  purpose  the  law  must  be  liberally  construed. 
Junker  v.  Hustes,  113  Ind.  624.  It  is  also  held  in  the  case 
o{  Barnard  v.  Brovm^  112  Ind.  63,  that  where  one  who  has  the 
right  to  the  benefit  of  the  exemption  law,  owns  property  real 
and  personal,  the  aggregate  value  of  which  is  less  than  ^c  - ' 
and  sells  the  real  estate,  there  being  at  the  time  judgments 
against  him,  which  are  liens  on  such  real  estate,  he  and 
his  grantee  may  maintain  a  joinl  action  to  have  the  latter's 
title  to  such  real  estate  quieted  and  freed  from  apparent  lien 
and  incumbrance  from  such  judgments,  and  the  property 
owned  at  the  time  of  such  conveyance  set  off  to  him  as  ex- 
empt from  such  execution.  We  are  unable  to  see  any  differ- 
ence in  principle  to  be  distinguished  between  this  case  and 
those  cited.  The  fact  that  the  note  was  assigned,  that  ex- 
ecution had  not  issued  on  the  judgment,  and  an  actual  claim 
for  exemption  was  not  made  until  after  this  suit  com- 
menced, and  then  made  in  the  form  it  was,  could  not  divest 
the  right  to  exemption,  and  presents  as  strong  reasons  why 
the  principle  should  be  applied  in  this  case  as  in  any  of  the 
many  cases  that  have  been  determined  by  the  Supreme  Court. 
The  conclusion  thus  arrived  at  is  but  carrying  out  the  intent 
and  purpose  of  the  exemption  law.  There  was  no  error  com- 
mitted in  overruling  the  demurrer  to  the  second  paragraph 
of  the  reply.     Having  arrived  at  these  conclusions,  the  al- 
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leged  error  of  the  court  in  overruling  the  second  paragraph 
of  the  reply ;  in  not  carrying  the  demurrer  to  the  second 
paragraph  of  the  reply  back  to  the  complaint,  and  in  not  sus- 
taining it  to  the  complaint ;  in  overruling  the  motion  to 
strike  out  the  petition  of  Sylvester  B.  Jerauld,  and  in  admit- 
ting Sylvester  B.  Jerauld  a  party  plaintiff  in  this  action  are 
disposed  of. 

•     r 

The  vr'  iiave  expressed  upon  the  ruling  of  the  court 

upon  the  second  paragraph  of  the  reply  to  the  fourth  para- 
graph of  the  answer  sustain  the  conclusion  of  law  of  the 
trial  court  upon  the  special  finding  of  facts. 

The  evidence  is  in  the  record  and  does  not  only  tend  to 
sustain  the  court  in  its  finding,  but  the  evidence  does  sus- 
tain its  finding,  and,  therefore,  the  cause  assigned  in  the 
Diction  for  a  new  trial,  that  the  decision  of  the  court  was 
ilstained  by  sufficient  evidence,  is  not  well  taken. 

'The  remaining  alleged  errors  discussed  by  the  appellants 
are  errors  of  the  trial  court  in  excluding  the  testimony  of 
Martin  V.  Witherspoon,  offered  by  the  appellants,  and  in 
refusing  to  permit  the  witness  Witherspoon  to  answer  cer- 
tain questions  asked  by  the  appellants. 

Martin  V.  Witherspoon,  a  witness  introduced  on  behalf 
of  the  appellants,  was  asked  as  follows : 

'^  State  the  facts  out  of  which  your  claim  against  Sylvester 
B.  Jerauld  arose,*'  to  which  question  the  appellees  ob- 
jected, and  the  objection  was  sustained ;  whereupon  the 
appellant  stated  that  he  expected  to  prove  by  said  wit- 
ness, in  answer  to  said  question,  that  during  the  years 
1882  and  1883,  said  firm  of  Witherspoon,  Barr  &  Co., 
while  engaged  at  Princeton,  Indiana,  in  the  general  grain 
and  milling  business,  and  for  the  purpose  of  carrying  on 
the  same,  employed  the  plaintiff,  Sylvester  B.  Jerauld,  to 
act  for  them  as  their  agent  at  the  town  of  Patoka,  Indiana, 
in  handling  and  selling  for  them  of  the  products  of  their 
mill,  and  said  Sylvester  B.  Jerauld  acted  as  such  agent 
Vol.  1.— 2 
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during  the  years  aforesaid,  and  while  so  engaged  said  Syl- 
vester B.  Jerauld  received  into  his  hands  for  sale,  as  such 
agent,  large  quantities  of  flour,  meal,  bran,  screenings  and 
other  merchandise  from  said  firm,  and  undertook  and  agreed 
to  sell  the  same  for  them  as  their  agent,  and  fully  to  account 
for  and  pay  over  to  said  firm  the  proceeds  of  said  sales,  and 
that  said  Sylvester  B.  Jerauld,  while  acting  as  such  agent, 
sold  said  flour,  meal,  bran,  screenings  and  other  merchandise 
and  kept  and  converted  to  his  own  use  a  large  part  of  the 
proceeds,  in  the  sum  of  $268.73,  and  wholly  failed  and  re- 
fused to  account  for  and  pay  over  the  same  to  said  firm  or 
to  any  other  person,  although  said  firm  had  often,  prior  to 
the  bringing  of  this  suit  by  them  against  said  Jerauld,  de- 
manded of  him  such  accounting  and  payment ;  that  these 
are  the  facts  and  circumstances  upon  which  the  suit  of  said 
firm  against  said  Sylvester  B.  Jerauld,  which  terminated  in 
the  judgment  before  mentioned,  was  founded  and  out  of 
which  it  arose,  although  in  form  the  suit  was  an  ordinary 
open  account  for  flour,  meal,  bran,  screenings  and  other 
merchandise. 

The  court  sustained  said  objection  and  refused  to  permit 
said  witness  to  answer  said  question. 

The  appellants  then  propounded  to  said  witness  the  follow- 
ing question,  to  wit : 

'^  Tell  the  court  what  business  transaction,  if  any,  the  firm 
of  Witherspoon,  Barr  &  Company  had  with  the  plaintiff, 
Sylvester  B.  Jerauld  prior  to  the  time  of  the  taking  of  said 
judgment  against  him, ''  to  which  question  the  appellees  ob- 
jected, which  objection  was  sustained ;  whereupon  appellants 
stated  to  the  court  that  they  expected  to  prove  by  said  wit- 
ness, in  answer  to  said  question,  that  said  firm  had  never  had 
any  business  transactions  with  said  Sylvester  B.  Jerauld,  ex- 
cept the  one  just  detailed  to  the  court  by  the  defendant,  and 
above  set  out  in  this  his  bill  of  exceptions.  The  court  sus- 
tained said  objection,  and  declined  to  permit  said  witness  to 
answer  said  question. 
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And  thereupon  said  appellants  propounded  to  said  wit- 
ness the  following  question^  to  wit : 

**  What  were  the  facts  out  of  which  the  liability  of  Syl- 
vester B.  Jerauld  to  the  firm  of  Witherspoon,  Barr  &  Com- 
pany, upon  which  the  judgment  you  have  mentioned  was 
rendered  arose  ?  Detail  them  to  the  court/'  to  which  question 
the  appellees  objected^  and  the  objection  was  sustained ; 
whereupon  the  appellant  stated  to  the  court  that  they  ex- 
pected to  prove  by  said  witness^  in  answer  to  said  question, 
that  the  liability  of  said  Sylvester  B.  Jerauld  to  said  firm 
arose  out  of  and  on  account  of  the  facts  and  circumstances 
offered  to  be  proved  by  the  defendants  by  the  witness'  answer 
to  the  question  immediately  preceding  this  one ;  which  said 
facts  the  court  declared  himself  the  facts  fully  to  know  and 
remember,  and  the  same  are  set  forth  as  above. 

It  is  conceded  that  the  pleadings  in  the  case  of  With- 
erspoon,  Barr  &  Co.,  resulting  in  a  judgment  against  said 
Sylvester  B.  Jerauld,  which  was  assigned  to  the  appellant, 
Pickrell,  and  sought  to  be  set  off  in  this  action,  showed  that 
the  action  was  upon  an  account,  and  that  there  was  nothing 
contained  in  the  pleading,  or  on  the  face  of  the  record  to  the 
contrary,  and  that,  in  fact,  it  was  founded  upon  contract.  It 
is  not  claimed  that  there  was  uncertainty  or  ambiguity  in  the 
record,  as  it  will  be  observed  that  the  object  and  purpose  of 
this  evidence  were  to  go  behind  the  record,  and  show  by  pa- 
rol testimony  that  the  action  was,  in  fact,  in  tort,  and  not  on 
contract.  We  think  the  court  ruled  correctly  in  refusing  to 
permit  the  appellant  to  introduce,  on  the  trial,  the  evidence 
of  the  witness  Witherspoon.  Smith  v.  Wood,  83  Ind.  522 ; 
Gentry  v.  Pureell,  84  Ind.  83. 

We  find  no  error  in  the  record  for  which  this  case  should  be 
reversed.     It  is,  therefore,  in  all  things  affirmed,  with  costs. 

FUed  AprU  1, 1891. 
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No.  38. 

Martin  v.  Baugh. 

Pbomibsobt  Notb. — JokU  Maken, — Judgment  Againtt  One. — Beleaec  cf  eAe 
Olhffr. — Where  a  judgment  is  rendered  on  a  joint  promissorj  note  against 
one  of  two  joint  obligors,  the  other  is  thereby  absolutely  dischaigtid,  un* 
less  the  plaintiff,  in  some  l^fal  way,  saves  his  right  to  pursue  the  other 
also. 

Same. — Vacation  of  JudgmenL — BewwU  of  LiabUUy. — ^But  if  such  judgment 
is  afterward  set  aside  and  vacated,  the  liability  of  both  obligors  is  re- 
vived. 

JuDOMXNT. — Merger  of  Canue  of  AeUon. — Whether  or  not  a  cause  of  action 
is  merged  in  a  judgment  depends  on  the  question  whether  there  is  or 
IS  not  a  valid  judgment.  If  the  judgment  is  ineffective,  or  coram  non 
judieef  or  is  reversed,  or  set  aside,  there  can  be  no  merger. 

From  the  Tippecanoe  Superior  Coart. 

E.  A,  OreerdeCy  for  appellant. 
X  F.  McHughf  for  appellee. 

Beinhabd,  J. — ^This  was  an  action  by  the  appellant 
against  the  appellee  and  one  Reuben  !B.  Miller,  on  a  joint 
promissory  note,  executed  by  them  to  the  appellant.  The 
defendants,  in  the  court  below,  were  duly  served  with  pro- 
cess. Baugh,  the  appellee,  appeared  and  was  ruled  to  an- 
swer; and  on  the  same  day  Miller  suffered  judgment  to  go 
against  him  by  default.  Subsequently  the  appellee  filed  an 
answer,  and  at  the  same  time  filed  his  affidavit  for  a  change 
of  venue  from  the  county.  The  change  was  granted,  and  the 
appellee  was  given  time  to  perfect  the  same,  but  this  was 
never  done.  The  cause  was  continued  from  the  May  term 
until  the  September  term,  1888 ;  and  on  the  third  day  of  the 
latter  term  Miller,  the  appellee's  co-defendant,  filed  a  writ- 
ten motion  to  set  aside  the  default  and  judgment  rendered 
against  him  at  the  previous  term,  alleging,  without  designat- 
ing in  what  particular,  that  the  proceedings  and  judgment 
of  the  court  were  "  irregular  and  contrary  to  law.*'  This 
motion  was,  by  the  court,  sustained,  and  the  default  and 
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judgment  against  Miller  set  aside,  and  Miller  was  raled  to 
answer.  At  the  same  time  the  appellee,  Baugh,  was  granted 
leave  to  file  an  additional  paragraph  of  answer,  and  there- 
upon filed  his  plea  of  puis  darrein  continuance.  In  this 
pleading  he  set  out  the  rendition  of  the  judgment  against  the 
joint  obligor,  Miller,  and  claimed  that  the  note,  being  a  joint 
obligation,  and  judgment  having  been  taken  upon  the  same 
against  one  of  the  makers,  was  merged  in  the  judgment,  and 
that  the  other  obligor,  Baugh,  was  thereby  discharged.  To 
this  paragraph  of  the  answer  the  appellant  filed  a  demurrer, 
which  was,  by  the  court,  overruled  and  an  exception  reserved 
by  appellant. 

Appellant  then  filed  a  reply,  in  two  paragraphs,  the  first 
being  the  general  denial,  and  the  second  special  matters  set- 
ting out  at  length  the  facts  already  stated  in  this  opinion  in 
reference  to  the  rendition  and  subsequent  vacation  of  said 
judgment.  To  this  paragraph  of  the  reply  a  demurrer  was 
sustained  by  the  court,  and  exceptions  taken  by  the  appellant. 
The  court  thereupon  rendered  judgment  against  the  appel- 
lant. 

A  motion  for  a  new  trial  was  made,  and  overruled,  and 
the  appellant  again  saved  his  exceptions. 

The  assignment  of  errors  calls  in  question  the  correctness 
of  the  rulings  of  the  court : 

First.  In  overruling  the  appellant's  demurrer  to  the  third 
paragraph  of  the  answer. 

Second.  In  sustaining  the  appellee's  demurrer  to  the  spe- 
cial paragraph  of  the  reply  ;  and, 

I%ird.  In,  overruling  the  appellant's  motion  for  a  new 
trial. 

As  the  appellant  has  not  argued  the  question  made  upon 
the  third  assignment,  it  may  be  regarded  as  waived. 

The  questions  presented  by  the  record  for  our  decision, 
therefore,  are  these : 

Firgt,  When  judgment  is  rendered  on  a  joint  promissory 
note  against  one  of  two  joint  obligors,  is  the  other  thereby 
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absolutely  discharged  unless  the  plaintiff/in  some  legal  way^ 
saves  his  right  to  pursue  the  other  also  ? 

Second.  If  so,  and  if  such  judgment  is  afterward  set  aside 
and  vacated,  does  this  revive  the  liability  of  both  obligors  ? 

In  our  view  of  the  case  both  these  questions  must  be  an- 
swered in  the  affirmative. 

It  is  a  well-settled  rule  of  the  common  law  that  a  judg- 
ment recovered  against  one  of  two  joint  debtors  is  a  bar  to 
an  action  against  the  other,  or  to  an  action  against  both. 
1  Parsons  Contracts  (5th  ed.),  p.  12,  note  (c);  2  Daniel 
Neg.  Inst.,   sec.  1296,  and  notes. 

Our  statute,  section  320,  R.  S.  1881,  does  not  change  the 
common  law  rule.  Archer  v.  Heiman^  21  Ind.  29 ;  Erwin 
V.  Scotten^  40  Ind.  389 ;  Robinson  v.  Snyder ^  74  Ind.  110; 
Kennard  v.  Carter ,  64  Ind.  31 ;  Gox  v.  Maddux^  72  Ind. 
206 ;  Richardson  v.  Jones,  58  Ind.  240. 

Other  cases  might  be  cited,  but  the  above  will  be  suffi- 
cient. 

Section  321  of  the  statutes  applies  to  cases  where  some  of 
the  defendants  were  not  summoned,  and  did  not  appear.  It 
does  not  apply  to  a  case  like  this. 

We  think,  also,  that  where  a  judgment  has  been  taken 
against  one  of  two  joint  obligors  on  a  promissory  note,  and 
afterwards  the  judgment  is  reversed,  or  set  aside,  the  judg- 
ment is  not  a  bar  to  another  action  upon  the  note.  Maghee 
V.  Collim,  27  Ind.  83;  Clodfelter  v.  Huleit,  92  Ind.  426.  See, 
also,  Lawrence  v.  Sample,  97  Ind.  63. 

The  appellee's  contention  is  tliat,  as  the  note  was  merged 
in  the  judgment  against  Miller,  the  entire  indebtedness  be- 
came thereby  extinguished,  so  far  as  Baugh  was  concerned, 
and  that  he  was  absolutely  discharged.  ^'  His  rights  became 
fixed,''  says  appellee's  counsel  in  his  brief,  ^^  and  no  subse- 
quent act  of  either  Miller  or  the  appellant  could  revive  the 
liability." 

As  we  understand  the  reasoning  of  the  court  in  Maghee  v. 
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OollinSy  mpray  this  point  has  been  expressly  decided  other- 
wise.    Says  the  court  in  that  case : 

''After  a  judgment  has  been  reversed,  it  can  have  no  force 
for  any  purpose.  It  no  longer  binds  either  of  the  parties  to 
it.  It  will  not  bar  another  suit  for  the  same  cause  of  action 
against  the  party  who  was  defendant  to  it,  and  surely  no 
principle  of  justice  requires  that  it  should  be  deemed  a  bar 
in  favor  of  a  stranger,  jointly  liable  with  him  originally.  If 
there  be  a  rule  of  law  to  that  effect,  it  is,  therefore,  wholly 
technical  and  arbitrary,  and  without  any  support  in  sound 
reason  or  good  morals.  In  a  well-considered  brief,  the 
counsel  for  the  appellee  admit  that  they  haVe  not  been  able 
to  find  any  authority  in  point,  after  a  careful  examination 
of  the  books.  We  think  it  will  not  be  possible  to  find  an 
adjudicated  case  anywhere  sustaining  the  doctrine,  and  that 
no  court  having  adequate  opportunity  for  that  full  delibera- 
tion which  is  not  always  attainable  at  nisi  prius,  will  be  de- 
sirous of  originating  the  novelty.  *  *  *  The  judgment 
against  one,  or  even  against  both,  does  not  extinguish  the 
indebtednes8,'but  merely  changes  its  form  into  a  contract  of 
record  to  pay  the  very  same  debt.  *  *  *  ^  valid  sub- 
sisting judgment  against  one,  merges  his  original  contract  in 
the  judgment,  and  as  the  plaintiff,  by  taking  the  judgment, 
has  put  it  out  of  his  power  to  prove  a  subsisting  joint  con- 
tract, he  can  not  recover  against  the  other.  But  in  the  case 
before  us,  the  judgment,  having  been  reversed,  is  as  if  it  had 
never  been.  There  is  no  judgment.  There  is  now  simply 
the  cause  pending  against  him ;  his  original  contract  is  not 
merged,  but  still  subsists  in  full  force  as  to  him,  and  the 
reason  for  discharging  his  co-obligor  does  not  exist.  While 
the  judgment  remained,  the  right  of  action  against  the  co- 
obligor  was  suspended,  merely,  not  extinguished.'^ 

We  are  in  full  accord  with  the  views  expressed  in  the 
opinion  from  which  we  have  quoted.  We  have  been  re- 
ferred to  no  rule  of  law,  and  certainly  there  can  be  no  princi- 
ple of  justice,  equity,  or  good  conscience,  which  supports  the 
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doctrine  contended  for  by  the  appellee.  If  a  reversed,  or  va- 
catedj  judgment  is  a  bar  to  a  suit  against  one  not  a  party  to 
it,  why  is  it  not  a  bar  also  to  any  future  proceeding  against 
the  judgment  defendant  himself?  Jf  by  the  mere  act  of  the 
court;  in  rendering  a  judgment  against  one  of  two  or  more 
joint  makers  of  a  note  given  for  a  joint  debt,  the  note  and 
debt  become  forever  merged  in  the  judgment,  and  cease  to 
have  any  further  separate  existence,  why  will  not  such  a  judg- 
ment, though  reversed  and  set  aside,  be  a  perpetual  bar  to 
the  collection  of  the  note,  or  debt,  from  either,  or  all,  of  the 
joint  debtors,  or  contractors? 

Whether  thei^  is,  or  is  not,  a  merger,  always  depends  upon 
the  question  whether  there  is,  or  is  not,  a  valid  judgment. 
If  the  judgment  is  ineffective,  or  coram  non  judiee^  or  is  re- 
versed, or  set  aside,  there  can  be  no  merger  of  the  cause  of 
action ;  or  if  there  has  been  one,  it  ceases.  Freeman  Judg- 
ments, section  218,  and  authorities  cited. 

We  are  clearly  of  the  opinion  that  the  paragraph  of  the 
reply  to  which  the  court  sustained  a  demurrer  was  good,  and 
that,  for  this  error,  the  judgment  of  the  lower  court  must  be 
reversed. 

Judgment  reversed,  with  costs,  and  the  cause  remanded, 
with  instructions  to  the  court  below  to  overrule  the  demur- 
rer, and  for  further  proceedings  not  inconsistent  with  this 
opinion. 

Filed  March  31, 1891. 
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No.  37. 

Reed  v.  The  Town  of  Obleans. 

Factoba  Aim  Bbokbbs. — Town  Tnutees.—Sale  of  Munufipal  Bonds.'^Em- 
phjfVMnl  of  Broker, — Town  trustees  are  not  required  themselves  to  sell 
municipal  bonds  issued  pursuant  to  the  proyisions  of  section  4488,  B. 
Sw  1881,  but  may  employ  a  broker  to  make  the  sale. 

Same. — Conirad  of  EmploymerU, — FUading. — Complaini, — The  complaint  in 
an  action  bj  the  broker  to  recover  for  his  services  rendered  in  selling 
the  bonds  need  not  aver  that  the  broker  was  employed  by  the  trustees 
while  they  were  in  session ;  an  averment  that  the  town  by  its  trustees 
engaged  him  to  sell  the  bonds  shows  the  employment  was  authorized. 

Same. — Parol  CoiUrofil  of  EmploymenL — ^The  contract  of  employment  need 
not  be  in  writing. 

Same. — Bonds . — Legality  <^  Issue. — Pleading. — In  an  action  by  the  broker 
for  his  services,  it  is  unnecessaxy  to  aver  that  the  bonds  sold  were 
l^aily  issued. 

From  the  Orange  Circuit  Court. 

L.  a  Wright,  M.  8.  Mavity,  R.  Hill  and  M.  8.  Bright,  for 
appellant. 

W.  Farrell,  for  appellee. 

Crumpackeb,  J. — This  suit  was  brought  to  recover  com- 
pensation for  services  as  a  broker,  alleged  to  have  been  per- 
formed by  the  appellant  for  the  town  of  Orleans  in  negotiat- 
ing the  sale  of  certain  municipal  bonds. 

It  is  alleged  in  the  complaint,  in  substance,  that  the  town 
of  Orleans  was  duly  incorporated  under  the  general  laws  of 
the  State,  and  a  necessity  existed  for  the  enlargement  of  a 
public  school  building  in  said  town,  and  in  order  to  raise 
funds  necessary  for  that  purpose  the  town  trustees,  by  an  or- 
dinance duly  adopted,  authorized  the  issuing  of  municipal 
bonds  to  the  amount  of  $2,500,  and  provided  that  the  bonds 
should  not  be  sold  for  less  than  ninety-four  per  cent,  of  their 
face  value  ;  that  such  bonds  were  duly  made  out  and  signed, 
and  the  town  trustees  undertook  to  dispose  of  them,  but 
failed ;  that  appellant  had  an  extended  acquaintance  among 
investors  in  that  kind  of  securities,  and  was  of  good  finan- 


26  APPELLATifeoURT  OF  INDIANA, 


Beed  v.  The  Town  of  Orleans. 


cial  standing  generally ;  and  because  of  such  acquaintance 
and  standing  the  town^  by  its  '^  trustees,  called  upon  this 
plaintiff  and  verbally  requested  him  to  sell  and  dispose  of 
said  bonds,  and  placed  the  selling  and  disposition  of  said 
bonds  under  his  control.'' 

It  is  further  averred  that  after  considerable  effort,  and 
upon  his  own  personal  guaranty  that  the  bonds  were  valid, 
he  succeeded  in  selling  them  at  their  par  value,  and  turned 
the  entire  proceeds  over  to  the  proper  officer  upon  the  order 
of  the  town  trustees ;  that  such  trustees  knew  of  his  employ- 
ment, consented  thereto,  accepted  and  used  the  proceeds  of 
the  bonds,  but  refused  to  pay  him  anything  for  his  services 
for  selling  them,  although  requested  so  to  do,  and  that  his 
services  were  fairly  worth  $200. 

A  demurrer  was  filed  to  the  complaint,  denying  its  suffi- 
ciency to  state  a  cause  of  action,  and  was  sustained  by  the 
trial  court.  The  appellant  excepted  to  the  ruling  of  the 
court,  and  judgment  was  rendered  against  him  upon  the  de- 
murrer. This  appeal  properly  presents  the  ruling  of  the  trial 
court  upon  the  demurrer. 

It  is  claimed,  in  support  of  the  judgment,  that  the  bonds 
were  issued  pursuant  to  the  provisions  of  section  4488,  R.  S. 
1881,  and  under  this  statute  it  was  the  duty  of  the  town  trust- 
ees to  dispose  of  the  bonds,  and  consequently  the  employ- 
ment of  the  appellant  for  that  purpose  was  unauthorized. 
While  the  section  of  the  statute  above  cited  provides  that 
the  trustees  may  negotiate  and  sell,  from  time  to  time,  as 
many  bonds  issued  under  its  provisions  as  may  be  necessary 
to  carry  into  effect  the  purpose  for  which  they  were  issued, 
it  does  not  follow  that  the  trustees  may  not  employ  the  usual 
and  most  efficient  agencies  to  effect  such  sale. 

The  sale  of  the  bonds  was  incidental  and  necessary  to  effect 
the  purpose  for  which  they  were  issued,  and  the  law  does 
not  undertake  to  prescribe  the  manner  in  which  the  sale 
should  be  made.  Authority  to  issue  and  sell  bonds,  for  mu- 
nicipal purposes,  must  come  from  the  officers  charged  with 
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the  management  of  municipal  affairs,  and  their  authority  de- 
pends upon  the  express  provisions  of  the  law,  which  must  be 
strictly  observed ;  but  after  bonds  have  been  issued  by  com- 
petent authority,  the  particular  means  to  be  employed  to  ef- 
fect their  sale  lies  in  the  business  sense  and  discretion  of  the 
town  authorities.  Municipal  corporations  have  the  right  to 
employ  such  methods  and  agencies  in  transactions  of  a  purely 
business  character  as  are  approved  by  the  experience  and 
judgment  of  good  business  men,  unless  restricted  by  legisla- 
tion. A  sale  of  bonds  by  a  duly  authorized  agent  of  the 
trustees  of  a  town  corporations  is,  in  contemplation  of  law, 
a  sale  by  the  town.  Stale,  ex  reL,  v.  Hauser,  63  Ind.  156 ; 
Dillon  Municipal  Corporations,  section  452,  et  seq. 

It  is  also  insisted  that  the  complaint  is  defective  in  that  it 
does  not  show  appellant's  employment  to  have  been  made  by 
the  town  trustees  while  sitting  in  the  discharge  of  official  du- 
ties, and  because  the  contract  of  employment  was  not  in  writ- 
ing. 

The  averment  that  the  town,  by  its  trustees,  engaged  ap- 
pellant to  negotiate  and  sell  the  bonds  shows  the  employ- 
ment was  authorized.  If  such  employment  could  not  have 
been  legally  made  except  by  the  trustees  in  session,  the 
averment  of  employment  on  the  part  of  the  town  by  its  trus- 
tees, is  equivalent  to  the  allegation  that  the  town,  by  its 
trustees  in  session,  employed  the  appellant  to  sell  the  bonds. 

Contracts  of  employment  of  this  nature  need  not  be  writ- 
ten, although  it  would  be  in  keeping  with  good  business 
methods  if  they  were.  This  is  settled  in  the  cases  of  City 
of  Logansport  v.  Dykeman,  116  Ind.  15;  Over  v.  City  of 
Greenfield^  107  Ind.  231,  and  Board,  etc.,  v.  Bitter,  90  Ind. 
362. 

The  only  other  objection  made  to  the  complaint  is  that  it 
does  not  show  that  the  bonds  sold  by  the  appellant  were  le- 
gally issued.  It  was  not  necessary,  in  the  complaint,  to  re- 
cite all  the  precedent  steps  necessary  to  authorize  the  issuing 
of  the  bonds.     Where  the  question  comes  up  incidentally,  as 
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it  does  here^  it  will  be  presamed  that  the  officers  of  the  towD 
fully  observed  the  requirements  of  the  law.  Besides,  it  is 
difficult  to  understand  how  the  invalidity  of  the  bonds  could 
affect  the  question  involved  in  this  case,  at  any  rate.  If  the 
bonds  should  be  adjudged  invalid,  it  does  not  follow  that  the 
town  would  be  absolved  from  an  honest  liability  incurred  in 
disposing  of  them,  any  more  than  that  fact  would  defeat  the 
claim  of  the  printer,  or  lithographer,  for  preparing  the  blanks 
upon  which  they  were  written. 

The  complaint  shows  that  the  town  of  Orleans  issued  the 
bonds  for  an  authorized  purpose,  and  employed  the  appel- 
lant, as  a  broker,  to  sell  them.  He  sold  them  at  their  face 
value,  and  turned  the  entire  proceeds  over  to  the  town.  The 
town  has  had  the  benefit  of  his  services,  and  has  paid  nothing 
therefor.  If  the  facts  in  the  complaint  be  true,  the  appel- 
lant is  entitled  to  what  his  services  were  fairly  worth.  The 
complaint  states  a  good  cause  of  action. 

The  judgment  is  reversed,  with  instructions  to  overrule 
the  demurrer  to  the  complaint,  and  to  proceed  in  accordance 
with  this  opinion. 

Filed  March  31, 1891. 


No.  89. 

HoAG,  Adhinistkatob,  V.  Old  People's  Mutual  Ben- 
efit Society. 

JuDGMEMt. — BeUrffrom. — Agreement  not  to  Take, — New  Trial, — ^A  jadgment 
taken  by  default,  and  without  the  knowledge  of  the  defendant,  in  vio- 
lation of  an  agreement  not  to  take  it,  will  he  set  aside  upon  petition,  at 
a  subsequent  term  of  the  court. 

Same. —  Waiver  </  Notiee  hy  Appearanoe, — Notice  of  filing  the  motion  to  set 
aside  such  judgment  is  waived  by  a  general  appearance  thereto. 

Sajce. — Practice, — Affidavits  filed  with  such  a  motion  are  not  treated  as 
documentary  evidence;  but  in  judging  of   their  sufficiency  the  rule 
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oonoeming  parol  evidence  is  applied  to  them.  In  such  a  case  if  there 
is  evidence  to  support  the  decision  of  the  lower  court,  its  decision  will 
not  he  reversed  on  appeal. 

Same. — Bower  qf  Court  to  Vacate, — Heview, — Independent  of  a  statute,  courts 
possess  and  exercise  a  very  lai^ge  discretion  in  vacating  judgments  by 
default,  for  the  purpose  of  permitting  a  defence  to  be  made  on  the 
merits ;  and  in  deciding  upon  the  question  of  diligence  the  action  of  the 
lower  court  will  be  reviewed  only  in  extreme  cases,  involving  an  abuse 
of  the  discretion  vested  in  the  court. 

Sams. — TiUe  qf  Oate, — Query  concerning,  but  not  decided. 

From  the  Elkhart  Circuit  Court. 

H.  0.  Dodge,  for  appellant. 

0.  Z.  Hubbell,  J.  H.  Baker  and  F.  E.  Bakery  for  appellee. 

Reinhabd,  J. — Appellant  sued  appellee,  and  recovered 
judgment  against  him,  in  the  court  below,  by  default. 

This  was  on  the  last  day  of  the  term.  On  the  third  day 
of  the  next  ensuing  term  of  the  court  the  appellee  filed  an 
application,  duly  verified  by  affidavit,  asking  to  have  the  de- 
&ult  and  judgment  set  aside  under  section  396,  R.  S.  1881. 

This  written  application  was  entitled  the  same  as  the  orig- 
inal cause,  and  was  thus  placed  upon  the  docket.  Appellant 
thereupon  filed  a  motion  to  have  the  cause  stricken  from  the 
docket,  for  the  reason  that  the  same  was  not  entitled  as  a 
complaint,  or  proceeding,  in  which  the  appellee  was  plaintiff, 
and  the  appellant  defendant.  This  motion  the  court  over- 
ruled. The  appellant  then  filed  his  demurrer  to  the  appli- 
cation, which  the  court  also  overruled.  Appellant's  counsel 
then  filed  counter-affidavits,  and  upon  the  showing  thus  made 
the  court  below  summarily  disposed  of  the  application  by 
•setting  aside  the  default,  and  vacating  the  judgment.  A 
motion  for  a  new  trial  having  been  filed  by  appellant,  and 
overruled  by  the  court,  and  appellant  having  reserved  his 
exceptions  to  each  of  the  court's  rulings  against  him,  carried 
the  case  to  the  Supreme  Court  by  appeal,  whence  it  was 
transferred  to  this  court. 

The  assignment,  of  errors  calls  in  question  the  correctness 
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of  the  rulings  of  the  circuit  court  in  overruling  the  motion 
to  strike  the  cause  from  the  docket,  in  overruling  the  de- 
murrer to  the  application,  in  setting  aside  the  default  and 
judgment,  and  in  overruling  the  motion  for  a  new  trial. 

Some  question  is  made  by  the  appellee  as  to  whether  or 
not  the  order  setting  aside  the  default  and  judgment  is  not  a 
mere  interlocutory  one,  from  which  no  appeal  will  lie  until 
final  judgment  shall  have  been  rendered  in  the  cause ;  but 
the  conclusion  we  have  reached  renders  it  unnecessary  for 
us  to  pass  upon  this  point. 

Did  the  court  err  in  refusing  to  strike  the  cause  from  the 
docket  ?  The  only  ground  of  objection  assigned  was  that 
the  parties  should  have  been  named  in  the  title  of  the  cause 
in  the  inverse  order  from  that  in  which  they  were  named  ; 
that  is  to  say,  the  appellant's  contention  is  that  the  written 
motion,  or  application,  to  set  aside  the  default  should  have 
been  treated,  and  docketed,  as  a  new  and  separate  cause  of 
action,  and  should  have  been  entitled  *'  Old  Peoples  Mutual 
Benefit  Society  v.  Britton  H.  Hoag^^  while  the  court  allowed 
the  names  of  the  parties  to  remain  as  they  stood  in  the  orig- 
inal action,  viz. :  "  BriUon  H.  Hoag  v.  Old  People's  Mutual 
Benefit  Society. '^ 

If  the  appellant  is  technically  correct  in  this  (a  question 
we  do  not  regard  it  necessary  to  decide),  we  fail  to  see  in 
what  manner  he  was  injured  by  the  refusal  of  the  court  to 
have  the  correction  made,  and  the  cause  placed  upon  the 
docket  in  the  form  urged  in  his  motion. 

There  is  no  claim  here  that  the  appellant  was  not  served 
with  notice  of  the  pendency  of  the  application  to  set  aside 
the  default ;  and  even  if  there  had  been  a  failure  to  serve 
notice  upon  him,  he  waived  the  point  by  making  a  full  ap- 
pearance to  the  application,  without  first  raising  the  question 
of  the  want  of  proper  notice.  We  do  not  think,  therefore, 
that  any  substantial  rights  of  the  appellant  were  invaded  by 
the  action  .of  the  circuit  court  in  its  refusal  to  strike  the  cause 
from  the  docket. 
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The  next  question  presented  for  our  consideration  is 
whether  the  court  erred  in  overruling  the  appellant^s  demur- 
rer to  the  written  application  or  motion  to  set  aside  the  de- 
fault. 

The  affidavit^  which  served  as  the  foundation  for  such  ap- 
plication^or  motion^avers,  in  substancej  that  Orrin  Z.  Hubbell} 
the  affianty  was  at  the  time  of  the  bringing  of  the  suit,  and 
during  its  pendency,  the  sole  attorney  of  the  appellee ;  that 
Henry  C.  Dodge  was,  and  is,  the  sole  attorney  for  the  plain- 
tiff (appellant),  and  that  after  the  bringing  of  the  said  action  it 
was  agreed  by  and  between  said  attorneys  that  Dodge  should 
take  no  further  steps  in  the  case  before  the  last  day  of  the  No- 
vember term,  1888,  thereafter,  in  order  that  a  settlement,  or 
compromise,  might  be  reached  in  the  meantime ;  that  after- 
ward, about  the  13th  day  of  November,  1888,  in  pursuance  of 
said  agreement, the  affiant  consulted  said  Dodge  in  regard  to 
said  cause,  and  agreed  with  him  upon  terms  of  settlement 
and  compromise,  which  were  accepted  by  both  parties ;  that 
thereupon  said  Dodge  agreed  that  he  would  not  take  judg- 
ment by  default  against  the  defendant  (appellee)  in  said 
cause.  The  affiant  further  says  that  he  could  not  complete 
the  settlement  before  the  last  day  of  said  November  term  of 
said  court,  as  it  was  necessary  to  correspond  with  parties  in 
the  State  of  Michigan,  to  obtain  data  and  information  to  de- 
termine the  amount  of  money  to  be  paid  to  plaintiff  in  ac- 
cordance with  said  settlement  and  compromise;  that  said 
Dodge  agreed,  at  the  time,  to  wait  for  such  information, 
whereupon  affiant  told  him  he  would  not  put  in  an  appear- 
ance to  the  action ;  that  on  account  of  these  facts  affiant,  in 
good  faith,  believed  and  understood  that  he  had  an  agree- 
ment with  said  Dodge  that  nothing  should  be  done  in  the  case 
until  the  affiant  was  advised  by  said  Dodge  that  he  intended 
to  take  some  step  therein,  and  the  affiant,  in  good  faith,  re- 
lied upon  said  agreement.  Affiant  says  that,  notwithstand- 
ing said  agreement,  the  said  Dodge  appeared  in  the  court 
below,  on  the  17th  day  of  November,  1888,  that  being  the 
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last  day  of  said  November  term  of  said  court^  and  in  the 
evening  of  that  day  called  up  the  case,  de&ulted  the  defend- 
ant^ and  had  judgment  entered  against  him,  all  of  which  was 
entirely  unknown  to  the  affiant;  that  affiant  was  taken  by 
surprise;  that  he  did  not  know  until ' four  days  thereafter 
that  a  default  and  judgment  had  been  entered  agaiust  the 
defendant  by  said  Dodge. 

The  affidavit  then  proceeds  to  set  out  at  length  the  appel- 
lee's defence  to  the  cause  of  action^  the  sufficiency  of  which 
is  not  questioned  by  the  appellant. 

We  have  no  doubt  that  the  demurrer  to  this  affidavit  was 
properly  overruled.  If  the  facts  therein  stated  are  true  the 
appellee  had  a  clear  right  to  be  relieved  from  the  default  and 
judgment.  The  affidavit  shows  more  than  a  casual  conver- 
sation between  counsel  on  opposite  sides.  It  sets  forth  a  pos- 
itive  agreement  between  them  to  compromise  the  case  upon 
certain  fixed  terms.  This  agreement,  it  is  averred,  was  made 
on  the  13th  day  of  November,  1888,  and  after  the  first 
agreement  that  Dodge  would  take  no  further  steps  before  the 
last  day  of  the  November  term.  Hence  the  first  agreement, 
which  is  set  out  in  the  appellant's  brief,  and  is  treated  by 
him  as  if  it  contained  all  that  had  taken  place  between  the 
counsel,  was  completely  superseded  by  the  second  agree- 
ment, by  which  the  case  was  actually  compromised,  and 
Dodge  agreed  not  to  take  judgment  by  default  against  the 
appellee.  If,  with  this  knowledge  of  the  facts,  and  in  the 
face  of  this  agreement,  appellant's  attorney  appeared  and 
took  judgment  by  default  against  the  appellee,  the  neglect, 
if  any  there  was,  would  certainly  be  excusable,  and  every 
rule  of  good  conscience  and  fair  dealing  would  dictate  that 
the  appellee  should  be  relieved  from  this  judgment,  and  have 
an  opportunity  of  presenting  his  defence  to  the  original  ac- 
tion. We  conclude,  therefore,  that  the  court  committed  no 
error  in  overruling  the  appellant's  demurrer  to  the  affidavit, 
and  motion  to  set  aside  the  default  and  judgment. 

But  the  appellant  insists  that  even  if  this  affidavit  was 


NOVEMBER  TERM,  1890,  33 

Hoagy  A^dministrator,  v.  Old  People's  Mntaal  Benefit  Societj. 

sufficient  to  withstand  a  demurrer,  still  it  was  error  in  the 
court  to  set  aside  the  default  and  judgment,  because  the  ev- 
idence upon  which  the  application  was  submitted  was  wholly 
insufficient. 

The  only  evidence  offered  by  the  appellee,  in  support  of 
its  motion,  was  the  affidavit  above  set  out.  The  evidence 
offered  by  the  appellant  consisted  of  counter-affidavits  deny- 
ing the  facts  stated  in  the  affidavit  submitted  by  the  appel- 
lee, and  giving  a  different  version  of  what  had  transpired 
between  the  counsel. 

Affidavits  of  this  character  are  not  considered  as  document- 
ary evidence.  In  such  cases  the  rule  of  parol  testimony  is 
applied.  Whatever  weight,  therefore,  was  to  be  given  these 
affidavits  was  for  the  determination  of  the  trial  court,  under 
the  surrounding  circumstances,  and  in  the  exercise  of  a  sound 
discretion.  Where  there  is  evidence,  in  such  cases,  which 
tends  to  support  the  decision  of  the  lower  court,  such  de- 
cision will  not  be  disturbed  on  appeal.  Noah  v.  Cars,  92 
Ind.  216;  Carter  v.  Ford  Plate  Glass  Co.,  85  Ind.  180. 

The  couiis,  even  independently  of  statutes,  possess  and 
exercise  a  very  large  discretion  in  vacating  judgments  by 
default,  for  the  purpose  of  permitting  a  defence  to  be  made 
on  the  merits,  and  in  deciding  upon  the  question  of  diligence 
the  action  of  the  court  will  be  reviewed  only  in  extreme 
cases,  involving  an  abuse  of  the  discretion  vested  in  the  court. 
Freeman  Judgments,  section  541,  and  authorities  cited.  See, 
also,  BeaUy  v.  0^ Connor,  106  Ind.  81,  and  authorities  there 
cited ;  and  Glandy  v.  Galdwdt,  106  Ind.  256,  on  the  subject 
of  practice  in  such  cases. 

We  do  not  think,  under  the  statute,  the  court  could  well 
have  done  otherwise  than  as  it  did  do  in  setting  aside  the 
default  and  allowing  the  appellee  to  plead  to  the  complaint. 
If  the  facts  stated  in  the  affidavit  were  made  out,  it  had  no 
discretion  under  the  statute,  and  was  compelled  to  set  aside 
the  default  and  judgment.  Whether  the  facts  were  made 
Vol.  1.— 3 
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out  or  not  was,  as  we  have  seen,  a  question  for  the  court  to 
determine  from  the  different  affidavits  before  it. 

The  question  raised  by  the  last  assignment,  in  reference  to 
the  overruling  of  the  motion  for  a  new  trial,  has  been  dis- 
posed of  by  what  we  have  just  said  in  our  ruling  upon  the 
sufficiency  of  the  evidence. 

We  find  no  error  in  the  record. 

Judgment  affirmed,  with  costs. 

FU«d  AprU  1, 1891. 


No.  49. 

Akdebson  v.  Pbaibie  School  Township  et  ai<. 

School  Lands. — Leau  </  Oongresnonal  Township  Lands. — Power  of  2ViM(ee. — 
A  township  trustee  has  no  power  to  lease  the  lands  belonging  to  a 
congressional  township,  unless  the  voters  of  such  township  direct  their 
leasing ;  and  a  tenant  taking  a  lease  without  such  directions  having 
been  given  does  so  at  his  peril. 

Same. — Pa^  for  Building  Ereeled, — An  agreement  to  pay  for  a  building 
erected  upon  lands  leased  bj  the  trustee,  without  such  vote  being  first 
taken,  is  void  ;  and  the  township  is  not  liable  to  paj  for  it,  although  the 
rents  and  profits  received  bj  the  lessee  did  not  equal  the  cost  of  the 
building. 

Sams. — Authority  to  Incur  Debts. — No  authority  is  given  township  trustees 
to  incur  debts  in  improving  school  lands. 

Township  Trustee. — Gontrael, — Condition  Precedent, — Wherever  the  au- 
thority of  a  trustee  to  bind  his  corporation  by  contract  depends  upon 
precedent  conditions,  one  who  seeks  to  establish  rights  under  such  a  con- 
tract must  show  affirmatively  that  all  of  the  antecedent  requirements 
were  strictly  complied  with. 

From  the  Warren  Circuit  Court. 

/.  W.  Sutton  and  W.  L.  Raboum,  for  appellant. 
J.  McChhe  and  E.  F.  MoGabe,  for  appellees. 

Cbumpackeb,  J. — The  complaint  in  this  case  discloses^ 
substantially,  the  following  facts : 

In  1879  James  Anderson,  the  trustee  of  Prairie  township, 
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in  Warren  county,  leased  to  William  A.  Francis,  for  the  term 
of  seven  years,  an  eighty-acre  tract  of  congressional  township 
school  land  in  said  township,  for  the  rental  of  $272  a  year.  It 
is  alleged  that  the  land  was  uncultivated  and  unimproved  at 
the  time  the  lease  was  executed,  and  that  a  great  amount  of 
improving,  in  the  line  of  draining,  fencing,  and  building,  was 
necessary  to  make  the  land  productive  and  marketable,  and 
that  it  was  the  policy  of  the  trustee  to  improve  the  land  for 
the  purpose  of  selling  it.  By  the  terms  of  tlie  lease  the  ten- 
ant was  to  pay  the  rent  in  permanent  improvements  on  the 
land.  At  the  end  of  each  rental  year  a  settlement  was  had 
between  the  tenant  and  the  trustee ;  a  report  was  made  by  the 
tenant,  showing  the  nature  and  value  of  the  improvements 
made  by  him,  and  such  improvements  were  accepted  by  the 
trustee  at  each  annual  Settlement.  During  the  term  of  the 
lease  the  tenant,  deeming  it  advisable  and  consistent  with 
good  husbandry,  had  estimates  made  of  the  cost,  and  con- 
tracted with  a  carpenter  for  the  construction  of  a  dwelling- 
house  on  the  land.  He  calculated  to  build  a  house  that 
could  be  paid  for  out  of  the  unearned  rents  for  the  remain- 
der of  the  term.  With  this  in  view  the  tenant  commenced 
the  construction  of  the  building,  and  after  the  foundations 
were  laid  and  much  of  the  timber  framed  it  was  discovered 
that  a  mistake  had  been  made  in  the  estimated  cost  of  the 
building,  and  that  it  would  cost  about  two  hundred  dollars 
more  than  the  estimate,  and  about  that  much  more  than  the 
rent  would  amount  to  for  the  balance  of  the  term.  As  soon 
as  the  mistake  was  discovered  the  tenant  went  to  the  trustee 
and  informed  him  of  the  situation,  and  the  trustee  promised 
to  extend  the  lease  at  its  expiration,  and  thus  enable  the  ten- 
ant to  pay  for  the  building  out  of  the  rent ;  and  relying  upon 
this  promise  he  went  on  and  completed  the  building. 

It  is  further  alleged  that  at  the  expiration  of  the  lease  the 
voters  of  the  township  elected  to  sell  the  land,  and  it  was 
sold  ;  that  the  tenant  had  expended  the  sum  of  $194.96  more 
than  there  was  due  from  him  for  rent,  and  upon  final  settle- 
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ment  the  trustee  issued  him  a  certificate  showing  that  the 
township  owed  him  that  amount  for  *  improvements  upon 
public  land.  It  is  further  averred  that  the  improvements 
were  beneficial  to  the  land  ;  that  the  extra  amount  was  ex- 
pended through  an  honest  mistake,  and  to  save  what  expense 
had  already  been  incurred  in  the  construction  of  the  build- 
ing ;  that  the  land  sold  for  more  on  account  of  the  improve- 
ments^ and  the  school  fund  had  received  the  benefit  of  it. 
The  holder  of  the  certificate  assigned  it  to  the  appellant,  who 
seeks  to  enforce  its  collection  against  the  township. 

A  demurrer  was  filed,  and  sustained,  to  the  complaint,  and 
this  appeal  brings  before  us  for  review  the  decision  of  the 
trial  court  in  sustaining  the  demurrer. 

The  management  of  school  lands  is  vested  by  law  in  the 
trustee  of  the  township  in  which  they  are  located.  He  may 
rent  them  for  a  term  not  exceeding  seven  years,  and  reserve 
rents,  payable  in  money,  property,  or  improvements  on  the 
land,  provided  a  majority  of  the  voters  of  the  congressional 
township  so  directs.  Sections  4328  and  4329,  R.  S.  1881. 
Whenever  five  voters  of  the  township  petition  the  trustee 
for  the  sale  of  the  land,  he  shall  call  an  election  and  take 
the  sense  of  the  voters  upon  that  subject,  and  if  a  majority 
vote  in  favor  of  the  sale  the  trustee  shall  proceed  at  once  to 
sell  the  land  under  the  provisions  of  the  law.  Section  4339, 
R.  S.  1881. 

The  only  authority  the  trustee  had  to  manage,  rent,  and 
improve  the  land  mentioned  in  the  complaint  is  given  in  the 
sections  of  the  statute  above  cited. 

He  could  lease  for  a  term  of  seven  years,  and  reserve  rents 
payable  in  improvements  upon  the  land  only  when  directed 
so  to  do  by  a  vote,  or  by  written  instructions  from  a  major- 
ity of  the  voters  of  the  township. 

Whenever  the  authority  of  a  trustee  to  bind  his  corpora- 
tion by  contract  depends  upon  precedent  conditions,  one  who 
seeks  to  establish  rights  under  such  contract  must  show  af- 
firmatively that  all  of  the    antecedent    requirements  were 
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strictly  complied  with.  There  is  no  averment  in  the  com- 
plaint that  the  trustee  leased  the  land  for  rent,  payable  in 
improvements,  in  pursuance  of  the  direction  of  the  voters. 

No  authority  is  given  township  trustees  to  incur  debts  in 
improving  public  lands,  and  the  tenant  who  constructed  the 
building  was  bound  to  know  this.  He  was  bound  to  know^ 
also,  that  the  voters  of  the  township  had  the  right  to  order 
the  land  sold  whenever  they  saw  fit,  and  that  the  parol  prom- 
ise of  the  trustee  to  extend  the  lease  was  subject  to  this  con- 
tingency. 

The  case  of  Kiefer  v.  Troy  School  Tp.,  102  Ind.  279, 
cited  by  the  appellant's  counsel,  is  not  in  point.  In  that 
case  the  trustee,  in  good  faith,  employed  teachers,  and  failed 
to  receive  funds  enough  to  pay  them.  He  advanced  the 
money  out  of  his  private  funds,  and  the  Supreme  Court  very 
properly  held  that  he  was  entitled  to  be  reimbursed,  because 
he  had  the  right  to  employ  the  teachers,  and  having  done  so 
the  township  M'as  liable  for  their  services,  whether  it  had  any 
money  on  hand  or  not.  The  trustee  had  the  right  to  create 
the  debt  in  favor  of  the  teachers,  and  the  advancement  by 
him  amounted,  in  equity,  to  an  assignment  to  him  of  their 
claims  against  the  township. 

In  this  case  the  trustee  had  no  authority  to  create  a  debt 
against  the  township  for  improvements  upon  the  land,  and 
the  tenant  must  have  known  it.  We  know  of  no  principle 
of  law,  or  equity,  that  will  allow  one  to  knowingly  contract 
with  an  agent  in  excess  of  his  authority,  and  enforce  ^uch 
contract  against  the  principal. 

The  judgment  is  affirmed,  with  costs. 

Filed  April  1, 1891. 
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Frazieb  V.  GOAB. 

AiiriMAL8. — Running  ai  Large, — Jmpounding, — Chmplianee  vnth  Statute, — One 
who  relies  upon  section  2639,  B.  S.  1S81,  for  his  authority  in  impound- 
ing an  animal  found  running  at  large,  must  show  a  strict  compliance 
with  the  statute. 

Samx. — Betidenee  of  D^endanL — Pleading. — Antwer. — IngufficMncy, — To  an 
action  of  replevin  an  answer  showing  that  when  the  answer  was  filed 
the  defendant  was  a  resident  of  the  township  in  which  the  animals 
were  taken  up  by  him,  but  without  showing  that  he  was  a  resident  of 
the  township  at  the  time  of  the  taking  up  of  the  animals,  is-  insuffi- 
cient. 

Same. — Retaking  Poeaemon  after  Commencement  (^Action  ofReplemn, — A  re- 
taking of  possession  by  the  plaintiff  after  the  commencement  of  the  ac* 
tion  of  replevin  is  no  bar  to  the  action. 

Same.— iSwrftcm  £639,  R,  S.  1881,  Dnr«p«afcd.— Section  2639,  R.  S.  1881,  is 
not  repealed  by  the  act  of  March  7, 1887  (Acts  1887,  p.  38),  by  which  it 
is  made  the  duty  of  road  supervisors  to  cause  certain  specified  domestic 
animals  found  running  at  large  to  be  impounded. 

From  the  Clinton  Circuit  Court. 

(?•  HayneSy  J.  N.  Sims  and  /.  F.  Kenty  for  appellant. 
8.  JET.  Doyal  and  P.  W.  Oard,  for  appellee. 

Black,  C.  J.t— This  was  an  action  by  the  appellant  against 
the  appellee  for  the  recovery  of  the  possession  of  three  horses, 
and  damages  for  the  detention  thereof. 

The  appellee  answered  in  two  paragraphs,  the  first  of  which 
was  withdrawn.  A  demurrer  to  the.  second  paragraph  was 
overruled,  and,  the  appellant  refusing  to  reply,  judgment 
was  rendered  for  the  appellee  on  demurrer. 

The  only  question  before  us  is  as  to  the  sufficiency  of  the 
second  paragraph  of  answer.  By  this  paragraph  the  appel- 
lee sought  to  justify  his  acts,  charged  in  the  complaint,  by 
showing  that  he  had  taken  and*  detained  the  animals  pursu- 
ant to  the  provisions  of  the  statute  relating  to  animals  run- 
ning at  large.     Sections  2637-2643,  R.  S.  1881. 

Sections  2637  and  2638  provide  for  the  order  of  the  board 
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of  county  commissioners  directing  and  specifying  what  kind 
of  animals  shall  be  allowed  to  pasture^  or  run  at  large,  on  the 
uninclosed  lands,  or  public  commons,  of  any  township  in 
the  county. 

Section  2639  is  as  follows :  ^'  Whenever  any  animal  shall  be 
found  running  at  large  or  pasturing,  upon  any  of  the  unin- 
closed lands  or  public  commons  of  any  township  in  any 
county  in  this  State,  which  shall  not  be  specified  in  the  order 
of  the  board  of  commissioners  of  said  county,  as  in  the  preced- 
ing sections  provided,  to  have  the  right  to  so  run  at  large 
or  pasture  thereon,  any  person  being  a  resident  of  said  town- 
ship shall  be  authorized  to  take  up  and  impound  said  animal 
in  any  private  or  public  pound  within  said  township/' 

A  person  who  relies  upon  this  statute  for  his  authority  in 
taking  possession  of  an  animal,  must  show  a  strict  compli- 
ance with  the  statute.  Nafe  v.  Leiter^  103  Ind.  138  ;  Jones 
V.  Clouaerj  114  Ind.  387.  He  must  show  that  at  the  time  he 
took  up  the  animal  he  was  a  resident  of  the  township.  The 
answer  in  question  was  filed  on  the  14th  of  November,  1887, 
and  it  showed  that  the  appellee  was  then  a  resident  of  the 
township  in  which  the  animals  were  taken  up  by  him,  but  it 
did  not  show  that  he  was  a  resident  of  that  township  at  the 
time  of  the  taking  up  of  the  animals,  which  by  the  complaint 
and  the  answer  was  alleged  to  have  been  the  10th  of  Octo- 
ber, 1887. 

The  answer  averred  the  giving  of  notice  in  writing  by  the 
appellee  to  the  appellant  of  the  taking  up  and  impounding, 
and  the  posting  of  notices  of  sale,  the  time  fixed  therein  for 
the  sale  being  seven  days  later  than  the  date  of  the  com- 
mencement of  this  action ;  and  it  was  alleged  that  before  the 
time  set  for  the  sale  the  appellant  commenced  an  action  of 
replevin  against  the  appellee,  before  a  justice  of  the  peace, 
and  by  virtue  of  the  writ  issued  therein  took  possession  of 
the  horses,  and  had  since  retained  them,  and  still  had  posses- 
sion of  them ;  and  that  said  proceedings  in  replevin  were, 
by  order  of  the  court,  dismissed. 


40  APPELLATE  COURT  OF  INDIANA, 


Fniier  v.  Goar. 


It  does  not  appear  whether  this  retaking  of  possession  by 
the  appellant  was  before  or  after  the  commencement  of  the 
action  at  bar.  Whatever  might  be  its  effect,  if  the  retaking 
was  before  the  commencement  of  this  action,  it  would  not 
constitute  a  complete  bar  if  it  was  later  than  the  commence- 
ment of  this  action.     The  answer  was  insufficient. 

It  is  earnestly  argued  by  counsel  for  the  appellant  that 
section  2639,  suprUy  is  repealed  by  the  act  of  March  7,  1887 
(Acts  1887,  p.  38),  whereby  it  is  made  the  duty  of  road  super- 
visors, upon  view  or  information,  to  cause  certain  specified 
domestic  animals,  found  running  at  large  upon  the  roads,  com- 
mons, or  uninclosed  lands  within  their  respective  districts, 
which  are  not  authorized  to  run  at  large  by  order  of  the 
board  of  county  commissioners,  as  by  law  provided,  to  be 
impounded,  and  such  other  proceedings  had  as  required  by 
the  provisions  of  chapter  11  of  the  Revised  Statutes  of  1881, 
being  the  act  concerning  animals  running  at  large,  of  which 
section  2639,  supra,  is  a  part,  the  supervisor  being  made  lia- 
ble to  fine  for  failure  to  perform  such  duty. 

It  is  insisted  that  this  act  of  1887  must  be  regarded  as 
taking  away  the  right  of  a  resident  of  the  township  given  by 
the  earlier  statute. 

The  official  duty  enjoined  upon  the  supervisor  by  the  act 
of  1887  is  not  incompatible  with  the  right  conferred  on  any 
resident  of  the  township  by  the  former  act,  the  proceedings 
required  by  which,  on  the  part  of  the  resident,  are  referred 
to  and  adopted  by  the  later  act  as  those  which  the  officer 
must  cause  to  be  bad.  Additional  means  for  the  preventing 
of  the  running  at  large  of  certain  domestic  animals  are  pro- 
vided. 

There  is  no  indication  that  the  Legislature  intended  that 
any  portion  of  the  earlier  statute  should  not  remain  in  force. 

The  judgment  is  reversed,  with  costs. 

Filed  April  2, 1891. 
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No.  13. 
ReITEB  v.   CuMBACK  £T  AL. 

SnitETTSHiP. — BxynunL — ChtUrilnUion, — Suit, — As  soon  as  the  debt  becomes 
due  any  one  of  several  co-sureties  may,  without  suit  or  compulsion,  psy 
the  debt  and  recover  contribution  from  his  co-sureties.  He  is  not  bound 
to  wait  for  suit,  even  though  one  of  his  co-sureties  has  notified  the 
holder  of  the  debt  to  bring  suit  thereon  against  the  principal. 

Same. —  Voluniary  JkBymerU. — All  of  the  co-sureties  are  equally  liable  for 
the  whole  debt,  and  a  payment  of  the  debt  by  any  one  of  them  after  it 
is  due,  and  without  compulsion,  is  in  no  sense  a  voluntary  payment. 

Same. — Notice  to  Sue  not  ApptieabU  to  Co- Surety, — The  right  of  a  surety  to 
give  notice  to  the  holder  of  an  obligation  signed  by  them  to  sue,  is 
given  for  the  use  of  sureties  against  such  holder,  and  not  for  the  benefit 
of  sureties  among  themselves. 

Same. — Corporation. — IHreetors  as  Sureties  /or, — Ihyment  Over  Protest  of  Co- 
Surety. — Directors  of  a  corporation  who  have  become  sureties  on  a  note 
given  by  such  corporation  may  take  it  up  when  due  and  execute  a  new 
note  in  payment  thereof,  even  after  one  of  their  number  has  served  no- 
tice upon  the  holder  of  the  note  to  sue;  and  it  is  no  defence  in  an  ac- 
tion for  contribution  by  his  co-sureties  that  they  combined  to  prevent 
the  holder  suing  on  such  note  and  reducing  the  property  of  the  cor- 
poration to  its  payment  by  execution,  by  giving  their  own  note  in  pay- 
ment thereof. 

Fbaud. — Performance  of  Lawfid  Acts. — Non- Petformance.— Fr&ud  can  not  be 
predicated  upon  acts  which  the  party  charged  has  a  right  by  law  to  do, 
nor  upon  the  non-performance  of  acts  which  by  law  he  is  not  bound  to 
do,  whatever  may  be  his  motive,  design  or  purpose,  either  in  doing  or 
not  doing  the  acts  complained  of. 

From  the  Decatur  Circuit  Court. 

J.  K,  Ewing  and  C,  Evring,  for  appellant. 
J,  D.  Miller  and  F,  E.  Oavin,  for  appellees. 

Robinson,  J. — This  was  an  action  for  contribution.  The 
complaint  is  by  William  Cumback,  Elias  R.  Forsyth,  Lem- 
uel B.  Eward  and  Marshall  Grover,  against  the  appellant. 
The  complaint  alleges  that  on  the  1st  day  of  April,  1886, 
the  Greensburg  Manufacturing  Company,  by  its  note  of  that 
date,  promised  to  pay  Cortez  Ewing,  cashier  of  the  Third 
National  Bank  of  Greensburg,  Indiana,  four  months  after 
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date^  the  sum  of  $3,000,  with  seven  per  cent,  interest  after 
maturity ;  that  the  plaintiffs  and  defendant  severally  joined 
with  said  manufacturing  company  in  the  execution  of  said 
note  as  its  accommodation  endorsers ;  that  at  the  maturity 
of  the  note,  the  principal  having  failed  to  pay  the  same,  the 
defendant  notified  in  writing  the  then  holder  thereof  to  in- 
stitute an  action  for  its  collection ;  that  thereupon  the  plain- 
tiffs, as  such  sureties,  jointly  paid  said  note  by  the  execution 
to  the  holder  of  their  own  promissory  note  for  the  full 
amount  thereof,  payable  four  months  after  date  at  the  Third 
National  Bank  of  Greensburg,  Indiana,  which  was  received 
by  the  bolder  in  full  payment  and  satisfaction  of  said  prior 
note ;  that  defendant  had  not  paid  plaintiffs  any  part  of  the 
same,  and  that  there  was  due  to  plaintiffs  from  defendant 
his  portion  of  said  debt.  A  copy  of  the  note  was  filed  and 
made  a  part  of  the  complaint,  and  was  signed  *'  Will  Cum- 
back,  president,^'  and  by  the  appellees  and  the  appellant. 

The  appellant  demurred  to  the  complaint,  which  demurrer 
was  overruled,  and  then  answered  in  two  paragraphs.  The 
first  paragraph  admits  the  execution  of  the  note,  and  that  it 
was  executed  as  alleged  in  the  complaint,  and  avers  that  the 
plaintiffs  were  all  directors  of  said  manufacturing  company 
and  constituted  a  majority  of  its  board  of  directors,  and  as 
such  controlled  its  affairs ;  that  on  the  maturity  of  said  note 
defendant  served  written  notice  on  the  holder  to  the  effect 
that  he  was  surety  and  would  claim  to  be  discharged  unless 
suit  was  brought  on  the  note  without  delay ;  that  said  com- 
pany was  principal  in  the  note  and  had  a  large  amount  of 
property  subject  to  execution  out  of  which  said  note  could 
have  been  satisfied  by  law ;  that  when  the  notice  was  served 
the  plaintiffs  had  control  of  said  company,  and  its  directors 
combined  together  to  prevent  the  defendant  from  having 
said  note  sued  upon  and  reduced  to  judgment,  and  from 
having  the  assets  of  said  company  reduced  to  the  payment 
of  said  note  and  to  deprive  him  of  his  remedy  as  provided 
by  sections  1210  and  1211,  R.  S.  1881 ;  that  plaintiffs,  with- 
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out  defendant's  consent^  voluntarily  and  without  compulsion 
renewed  the  note  hj  executing  in  lieu  thereof  another  note 
for  the  amount  then  due^  which  note  was  payable  and  nego- 
tiable as  stated  in  the  complaint ;  that  although  said  note  so 
renewed  operated  by  law  as  a  payment  so  far  as  the  holder 
was  concerned,  said  plaintiffs  did  not  in  fact  pay  said 
debt,  but  simply  changed  its  form  for  the  purpose  of  de- 
priving defendant  of  his  statutory  remedy  as  surety,  and  for 
the  purpose  of  enabling  the  plaintiffs  to  apply  the  assets  of 
said  company  to  purposes  other  than  the  payment  of  said 
note  on  which  the  defendant  was  surety,  and  they  did  apply 
said  assets  to  other  uses  and  purposes  and  left  said  debt  un- 
paid. A  copy  of  the  notice  to  the  holder  of  the  note  was 
filed  with  and  made  a  part  of  the  answer,  and  is  in  the  words 
following : 

"  Exhibit  A. 
"  Gbeensburg,  Ind.,  Aug.  13th,  1886. 
"  To  the  Third  National  Bank  of  Greensburgj  Ind. : 

"  Take  notice  that  I  am  the  accommodation  surety  of  the 
Greensburg  Manufacturing  Company  and  its  directors  on  a 
note  for  f  3,000,  payable  to  you,  and  due  August  lst-4th,  1886. 
You  are  hereby  requested  to  proceed  without  delay  to  col. 
lect  said  note  or  I  will  claim  to  be  discharged. 

"  A.  Reiter." 

The  second  paragraph  of  the  answer  was  by  general  denial. 

The  appellees  demurred  to  the  first  paragraph  of  appellant's 
answer,  for  the  cause  that  the  answer  did  not  state  facts  suf- 
ficient to  constitute  a  defence  to  the  action.  The  demurrer 
was  sustained  and  proper  exceptions  taken.  Whereupon  the 
appellant  withdrew  the  answer  of  general  denial,  and  refus- 
ing and  failing  to  plead  further  the  court  rendered  judg- 
ment as  prayed  for  in  the  complaint. 

But  one  error  is  assigned,  viz. :  ''The  court  erred  in  sus- 
taining the  demurrer  to  the  second  paragraph  of  the  an- 
swer and  in  rendering  final  judgment  on  demurrer." 

The  appellant  earnestly  insists  that  the  court  erred  in  sus- 
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taining  the  demurrer  to  the  answer,  and  this  presents  the 
material  question  in  the  case;  that  is  to  say,  whether, under  the 
statement  of  facts  contained  in  the  answer,  the  appellant, 
having  served  written  notice  on  the  holder  of  the  note  to 
sue,  put  appellant  in  a  position  to  defend  in  an  action  for 
contribution,  or  whether  appellees  could,  after  notice  by 
appellant  to  the  holder  of  the  note  to  sue,  take  up  the  note 
by  making.the  one,  as  is  alleged  in  the  complaint,  payable 
in  bank  and  thereupon  recover  from  the  appellant  in  an  ac- 
tion for  contribution.  The  execution  of  the  note  by  appel- 
lees, it  being  negotiable,  was  a  payment  of  the  first  note,  and 
unless  some  other  reason  existed  gave  the  appellees  a  right 
of  action  against  appellant  for  contribution. 

Sections  1210  and  1211,  R.  S.  1881,  provide  that  any 
person  bound  as  surety  upon  any  contract  in  writing  for  the 
payment  of  money,  or  the  performance  of  any  act,  where 
the  right  of  action  has  accrued,  may  require,  by  notice  in 
writing,  the  creditor  or  obligor  forthwith  to  institute  an  ac- 
tion upon  the  contract,  and  if  the  creditor  or  obligee  shall 
not  proceed  within  a  reasonable  time  to  bring  his  action 
upon  such  contract  and  prosecute  the  same  to  judgment  and 
execution  the  surety  shall  be  discharged  from  all  liability 
thereon. 

For  anything  that  is  disclosed  in  the  answer  it  does  not 
appear  that  an  action  was  commenced  by  the  bank  on  the 
note  in  pursuance  to  said  notice,  nor  do  we  think  such  fact 
material.  This  statute  has  no  bearing  upon  the  remedy  be- 
tween co-sureties.  As  soon  as  the  debt  becomes  due  any 
one  of  several  co-sureties  may,  without  suit  or  compulsion, 
pay  the  debt  and  recover  contribution  from  his  co-sureties. 
The  appellant  notified  the  bank  to  sue.  His  co-sureties  were 
not  bound  to  await  suit,  but  if  they  chose,  as  they  did  in 
this  case,  could  pay  the  note  off  and  proceed  against  the  co- 
surety for  contribution,  or  the  appellant  could  have  pursued 
the  same  course.  All  of  the  co-sureties  are  equally  liable 
for  the  whole  debt,  and  a  payment  of  the  debt  by  any  one 
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of  them  after  it  is  due,  and  without  compulsion^  is  in  no 
sense  a  voluntary  payment.  Brandt  Suretyship,  section  267 ; 
Judah  V.  Mieure,  5  Blackf.  171. 

When  the  note  matured,  under  section  1210  and  1211,  R.  S. 
1881,  ^upra,  appellant  had  an  undoubted  right  to  give  the  hol- 
der notice  to  sue.  This  right,  however,  is  given  for  the  use  of 
sureties  against  the  holder  of  obligations  signed  by  them, 
and  not  for  the  benefit  of  sureties  among  themselves. 

Thus  far  we  have  put  this  opinion  upon  the  ground  that 
when  the  appellant  served  notice  upon  the  holder  of  the  note 
to  sue,  the  appellees  had  the  right  to  pay  the  note  with* 
out  waiting  for  suit,  and  bring  their  action  against  the  ap- 
pellant for  contribution.  The  question  now  arises,  are  there 
any  facts  averred  in  the  answer  to  take  this  case  out  of  the 
rule  as  stated  ?  It  is  insisted  by  the  appellant  "  that  the 
directors  of  said  manufacturing  company,  who  are  the  ap- 
pellees, combined  together  to  deprive  the  appellant  of  his 
statutory  remedy,  and  to  prevent  him  from  having  the  note 
reduced  to  judgment,  and  for  the  purpose  of  enabling  them 
to  apply  the  assets  of  the  company  to  other  purposes,  vol- 
untarily and  without  dbmpulsion  renewed  the  note  with  an- 
other payable  in  bank ;  that  the  company  had  assets  suffi- 
cient to  pay  the  note,  but  that  the  assets  had  been  otherwise 
applied. '' 

It  will  be  observed  that  there  is  no  allegation  in  the  an- 
swer charging  any  unlawful  act  on  the  part  of  the  appellees. 
Such  an  averment  is  essential  to  constitute  fraud.  **  Fraud 
can  not  be  predicated  upon  acts  which  the  party  charged  has 
a  right  by  law  to  do,  nor  upon  the  non-performance  of  acts 
which  by  law  he  is  not  bound  to  do,  whatever  may  be  his 
motive,  design  or  purpose,  either  in  doing  or  not  doing  the 
acts  complained  of."  Franklin  Ins.  Co.  v.  Humphrey,  65 
Ind.  549. 

It  is  not  claimed  in  the  answer  that  appellees  did  any- 
thing in  their  capacity  as  co-sureties  detrimental  to  appel- 
lant, but  to  take  up  the  note  and  bring  this  suit ;  that  what 
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they  did  was  in  the  capacity  of  directors  in  the  company. 
It  does  not  claim  that  the  assets  of  the  company  were  in  any 
manner  wasted.  What  became  of  them?  Whether  they 
were  paid  out  on  indebtedness  or  otherwise,  no  lien  is 
claimed  in  equity  to  have  them  applied  on  this  debt.  There 
is  no  allegation  as  to  the  solvency  or  insolvency  of  the  cor- 
poration,  when  the  notice  to  sue  was  served,  or  when  judg- 
ment could  have  been  obtained  against  it,  or  whether  the 
corporation  has  since  become  insolvent.  We  think,  from 
these  considerations,  the  answer  failed  to  state  facts  sufficient 
to  constitute  a  defence  to  the  action,  and  that  the  demurrer 
to  the  answer  was  correctly  sustained ;  that  the  court  com- 
mitted no  error  in  rendering  judgment  in  favor  of  the  ap- 
pellees against  the  appellant. 

We  find  no  error  in  the  record. 

Judgment  affirmed,  with  costs. 

Filed  April  2, 1891. 


No.  32. 

The  Western  Union  Telegraph  Company  v.  Gbiffin. 

Telegraph  CouPAJsrr.^Adion  to  Recover  Statutory  Pmaby.—Heading, — 
ComplainL — In  an  action  against  a  tel^raph  company  to  reooyer  the 
penalty  imposed  by  the  act  of  April  Sth,  1885,  upon  telegraph  compa- 
nies for  breach  of  duty,  the  complaint  need  not  refer  to  the  statute.  If 
the  complaint  contains  averments  which  bring  the  case  clearly  within 
the  letter  and  spirit  of  the  statute,  it  is  sufficient. 

Same. — OompfairU. — ^In  such  action  the  complaint  is  not  bad  because  it 
fails  to  aver  that  the  message  was  offered  and  accepted  "upon  the 
usual  terms." 

Same. — Sunday, — NeeeufUy, — A  message  addressed  to  a  doctor,  and  deliT- 
ered  to  the  agent  of  a  telegraph  company  on  Sunday,  reading:  "My 
daughter  is  very  sick ;  come  at  once,''  being  set  out  in  the  complaint, 
shows  a  reasonable  necessity  for  the  transmission  on  that  day,  and  that 
the  company  knew  of  that  necessity. 
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Judgment. — Rendition  of  in  AUenee  of  CounaeL — Setting  AMe, — Where  the 
clerk  of  the  court  fails  to  keep  his  promise  to  inform  the  attorneys  of 
the  defendant,  who  reside  in  another  town,  of  all  the.moYements  in  the 
case,  and  judgpnent  is  rendered  against  the  defendant  in  the  absence  of 
the  attorneys,  such  failure  on  the  part  of  the  clerk  to  keep  his  promise 
is  not  a  sufficient  cause  for  setting  aside  the  judgment  on  the  ground 
that  it  was  taken  through  the  "mistake,  inadvertence,  surprise  and 
excusable  neglect  of  the  defendant." 

From  the  Starke  Circait  Court 

/.  E.  McDonald^  J.  M.  Butler^  A.  H.  Snow  and  P.  Daniels, 
for  appellant. 

New,  J. — This  was  ap  action  by  the  appellee  against  the 
appellant  to  recover  the  penalty  of  one  hundred  dollars  im- 
posed by  the  act  of  April  8,  1885,  upon  telegraph  compa- 
nies for  breach  of  duty.     The  complaint  is  as  follows : 

^^  The  plaintiff  complains  of  the  defendant,  and  says  that 
at  the  time  of  the  grievances  hereinafter  set  forth  the  de- 
fendant was^and  now  is,  an  electric  telegraph  company,  duly 
organized  as  a  corporation,  and  engaged  in  the  business  of 
transmitting  telegraph  messages  for  the  public,  generally,  for 
hire,  in  the  State  of  Indiana,  and  at  the  time  of  said  griev- 
ances had  been,  and  was,  operating  an  o£Bce  in  the  town  of 
Knox,  Starke  county,  Indiana,  and  another  in  the  town  of 
Monterey,  Pulaski  county,  Indiana,  about  fourteen  miles 
distant  from  said  town  of  Knox,  and  owned  and  operated  at 
said  time  a  line  of  wires  connecting  said  towns ;  that  on  the 
21st  day  of  October,  1888,  at  one  o'clock  in  the  afternoon 
of  said  day,  plaintiff  placed  in  the  hands  of  defendant's  agent, 
at  defendant's  office  in  said  town  of  Knox,  during  the  office 
hours  of  said  defendant,  in  substance,  the  following  message, 
to  wit : 

*  Knox,  Indiana,  October  21,  1888. 
*  Dr.  Eugene  Sti^^ens,  Monterey,  Indiana : 

^  My  daughter  is  very  sick.     Come  at  once. 

^Emanuel  Gbippin.' 

'^  That  plaintiff  paid  defendant  in  advance  the  sum  of  twen- 
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ty-five  cents  for  the  transmission  of  said  message,  \frhich  de- 
fendant took  and  accepted,  and  undertook  and  agreed  to 
transmit  without  delay,  with  impartiality,  and  in  good  faith, 
and  in  the  order  of  time  in  which  said  message  was  received  ; 
that  the  amount  received  by  the  defendant,  as  aforesaid,  was 
the  full  amount  demanded  by  defendant  for  the  transmission 
of  said  message ;  that  the  said  Dr.  Eugene  Stevens  resided 
in  the  town  of  Monterey,  aforesaid,  within  less  than  one 
mile  of  said  defendant's  office  therein  ;  that  the  said  defend- 
ant held  said  dispatch,  and  did  not  transmit  the  same  to 
its  office  in  said  town  of  Monterey  until  four  o'clock  and 
fifteen  minutes  in  the  afternoon  of  the  22d  day  of  October, 
1888,  and  did  not  deliver  said  message  until  five  o'clock  in 
the  afternoon  of  said  day  to  the  said  Stevens  ;  that  said  de- 
fendant did  not  transmit  said  message  with  impartiality,  and 
in  good  faith,  without  delay,  and  in  the  order  of  time  in 
which  said  message  was  received,  but  on  the  contrary,  in  re- 
spect thereto,  exercised  partiality  and  bad  faith ;  whereby 
defendant  became  indebted  to  plaintff  in  the  sum  of  one  hun- 
dred dollars,  which  is  due  and  unpaid.  Wherefore  plaintifi" 
demands  judgment  against  said  defendant  in  the  sum  of  one 
hundred  dollars,  and  for  all  other  proper  relief 

Issues  were  joined  by  the  appellant  answering  in  general 
denial.  There  was  a  trial  by  the  court,  and  judgment  for 
the  appellee  for  one  hundred  dollars  and  costs.  At  the  same 
term  the  appellant  filed  a  motion,  and  affidavits  in  support 
thereof,  asking  that  the  judgment  be  set  aside,  on  the  ground 
that  the  same  was  taken  through  the  ^'  mistake,  inadvertence, 
surprise,  and  excusable  neglect "  of  the  appellant,  which  mo- 
tion was  overruled  by  the  court,  and  excepted  to  at  the  time 
by  the  appellant. 

The  errors  assigned  call  in  question  the  sufficiency  of  the 
complaint,  and  the  action  of  the  court  in  Overruling  the  mo- 
tion to  set  aside  the  judgment. 

The  first  objection  taken  to  the  complaint  is,  that  there  is 
in  it  no  reference  to  the  statute  which  imposes  the  penalty, 
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and  that  it  can  not  be  known  from  the  averments  in  the 
complaint  whether  the  action  is  to  recover  the  statatory  pen- 
alty or  to  recover  damages  for  breach  of  contract. 

In  some  of  the  States  it  is,  by  statute,  required,  in  actions 
for  the  recovery  of  a  penalty,  or  forfeiture,  to  indorse  on  the 
process,  or  in  the  complaint  refer  to  the  act  fixing  the  pen- 
alty ;  but  there  is  nothing  in  our  civil  procedure  act  exacting 
this.  And  besides,  the  statute  here  involved  is  one  of  which 
the  courts  will  take  notice.  We  are  of  the  opinion  that,  in 
declaring  upon  this  statute,  it  is  only  necessary  to  state  such 
facts  as  will  bring  the  case  within  it.  If  the  complaint  contains 
averments  which  bring  the  case  clearly  within  the  letter  and 
spirit  of  the  statute,  it  would  seem  to  be  sufficient.  Wedem 
Union  Td.  Co.  v.  AxtM,  69  Ind.  199. 

In  this  case  we  think  it  reasonably  plain  that  the  appellee 
is  seeking  to  recover  the  penalty  provided  by  statute. 

It  is  next  urged  against  the  complaint  that  it  fails  to  al- 
lege that  the  message  was  offered  and  accepted  ^'  upon  the 
usual  terms."  It  is  insisted  that  these  words  may  not  be 
omitted,  because  of  the  familiar  rule  that  penal  statutes  are 
to  be  construed  strictly. 

We  do  not  favor  the  view  that  before  the  penalty  can  be 
incurred  the  message  to  be  transmitted  must  be  received 
upon  no  other  terms  or  conditions  whatever  than  those  usu- 
ally stipulated  between  the  company  and  its  patrons.  We 
are  not  prepared  to  hold  that  if  the  company  should  receive 
for  the  transmission  of  a  message  less  than  the  usual  rates, 
or  more,  it  could  thereby  effectually  bar  a  recovery  of 
the  penalty,  whatever  may  have  been  its  conduct  in  other 
respects.  If  the  object  of  the  statute  was  simply  to  protect 
the  individual,  it  might  be  said,  with  some  force,  perhaps, 
that  if  he  was  a  party  to  a  discrimination  in  his  own  favor, 
he  ought  not  to  have  the  benefit  of  the  statute ;  but  this  en- 
actment was  not  so  much  for  the  protection  of  the  person 
who  migh't  be  injured  by  the  failure  of  the  company  to  per- 
form its  duty  to  him  (for  he  may  have  his  private  action  for 
Vol.  1.— 4 


60        APPELLATE    COURT  OF  INDIANA, 

The  Western  Union  Telegraph  Companj  v.  Griffin. 

damages)  as  it  was  to  secure  the  prompt  action  of  telegraph 
companies  in  the  performance  of  their  public  duty.  Western 
Union  TeL  Co,  v.  Axtell^  supra. 

The  next  fault  found  with  the  complaint  is,  that  the  con- 
tract was  made  on  October  21, 1888,  that  day  being  Sunday, 
and  that  it  is  not  shown  that  a  reasonable  necessity  existed 
for  sending  the  message,  or  making  the  contract  on  that 
day. 

Ordinarily,  a  contract  made  on  Sunday  is  invalid,  and  the 
parties  to  it  will  not  be  compelled  to  perform  it,  unless  it 
be  shown  that  there  was  a  reasonable  necessity,  known  to  the 
contracting  parties,  for  the  doing  of  the  act,  or  thing,  con- 
tracted about. 

It  appears  from  the  complaint  that  the  act  contracted  for 
was  within  the  usual  vocation  of  the  appellant,  and  it  was 
incumbent  on  the  appellee,  therefore,  to  plead  facts  showing 
that  there  was  a  reasonable  necessity  for  receiving  and  trans- 
mitting the  message  on  that  day,  and  that  the  appellant 
knew  of  that  necessity. 

Such  reasonable  necessity,  and  notice  of  that  fact,  may  be 
shown  from  the  contents  of  the  telegram  itself,  or  it  may  be 
shown  by  extrinsic  facts.  Western  Union  Tel.  Co.  v.  Yopst, 
118  Ind.  248. 

Both  reasonable  necessity  and  notice  are  shown  by  the 
message  in  this  case.     It  was  addressed  to  a  doctor,  saying : 

"  My  daughter  is  very  sick.     Come  at  once. 

'*  Emanuel  Griffin." 

In  the  case  of  Reese  v.  Western  U.  TeL  Co.,  123  Ind.  294, 
the  message  was  as  follows : 
'^ToA.8.  Clements: 

"  My  wife  is  very  ill ;  not  expected  to  live. 

"William  Reese." 

The  court  in  that  case  says  that  the  telegraph  company 
"was  bound  to  know  that  the  message  pertained  in  some 
way  to  the  serious  illness  of  the  appellant's  wife,  and  there- 
fore that  prompt  communication  with  the  person  to  whom 
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the  message  was  addressed  was  much  desired,  and  especially 
80  in  view  of  the  additional  fact  that  the  appellant  under- 
took to  communicate  by  a  telegraphic  dispatch/'  See,  also, 
Western  U.  Tel.  Co.  v.  Sheffield,  71  Texas,  570. 

The  appellant,  for  his  last  objection  to  the  complaint, 
urges  that  it  makes  a  case  of  neglect  only,  and,  therefore,  is 
not  a  good  cause  of  action  for  the  recovery  of  the  statutory 
penalty.  We  do  not  think  thili  objection  well  taken.  The 
statute,  so  far  as  it  is  necessary  to  quote  from  the  same,  reads 
as  follows : 

<'  Every  telegraph  company  with  a  line  of  wires  wholly 
or  partly  within  this  State,  and  engaged  in  doing  a  general 
telegraph  business,  shall,  during  the  usual  office  hours,  re- 
ceive dispatches,  whether  from  other  telegraph  lines,  or  other 
companies,  or  individuals,  and  shall,  upon  the  usual  terms, 
transmit  the  same  with  impartiality  and  in  good  faith,  and 
in  the  order  of  time  in  which  they  are  received,  and  shall 
in  no  manner  discriminate  in  rates  charged,  or  words  or 
figures  charged  for,  or  manner  or  conditions  of  service  be- 
tween any  of  its  patrons,  but  shall  serve  individuals,  cor- 
porations, and  other  telegraphic  companies  with  impar- 
tiality.''    Elliott's  Supp.,  section  1120. 

This  statute  is  penal  and  must  be  strictly  construed.  It 
is  well  settled  that  where  the  complaint  charges  a  merely 
negligent  omission  of  duty,  without  more,  it  fails  to  bring 
the  case  within  the  consequences  of  the  statute.  Western 
U.  Tel.  Co.  V.  Swain,  109  Ind.  405;  Western  U.  Tel.  Co. 
v.  Steele,  108  Ind.  163 ;  Western  U.  Tel.  Co.  v.  Jones,  116 
Ind.  361. 

The  statutory  penalty,  however,  is  incurred  where  the  acts 
or  omissions  of  the  company  are  characterized  by,  or  result 
from,  partiality  or  bad  faith,  or  where  it  postpones  messages 
out  of  the  order  of  time  in  which  they  are  received,  or  where 
it  discriminates  in  rates  charged  or  in  the  manner  and  con- 
ditions of  service  between  its  patrons.  Western  U.  Tel.  Co, 
v.  Swain,  supra. 
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It  oao  not  be  overlooked  that  the  statute  imposes  the  pen- 
alty for  failure  to  transmit  a  message  in  the  order  of  time  in 
which  it  is  received,  and  it  will  be  observed  that  the  com- 
plaint contains  the  direct  averment  that  the  message  was  not 
sent  in  the  order  of  time  in  which  it  was  received.  It  can 
not  be  saidy  therefore,  that  the  failure  of  the  company  to 
transmit  a  message  in  the  order  of  time  in  which  it  is  re- 
ceived for  transmission,  is  mere  neglect  of  duty.  It  is  some- 
thing more.  It  is  a  discrimination  against  the  party  whose 
message  is  first  in  the  order  of  time  of  reception.  Such  dis- 
criminatioUy  although  it  consists  in  the  omission  to  discharge 
a  duty  imposed  by  the  statute,  is  an  aggressive  violation  of 
that  duty,  is  in  bad  faith  and  not  impartial. 

It  is  averred  in  the  complaint  that  the  message  was  de- 
livered to  the  company's  agent  in  the  town  of  Knox  at  one 
o'clock  in  the  afternoon,  and  was  not  transmitted  by  said 
agent  until  four  o'clock  and  fifteen  minutes  in  the  afternoon 
of  the  next  day.  While  it  is  true  that  a  holding  of  the 
message  before  transmission  for  a  period  of  time  so  extraor- 
dinary might  be  the  result  of  mere  neglect,  still  it  may, 
as  we  think,  be  properly  considered,  in  connection  with  all 
other  averments  in  the  complaint,  in  determining  whether  it 
should  be  treated  as  charging  a  mere  negligent  omission  of 
duty. 

The  cases  which  we  have  cited  in  108  Ind.  163,  109  Ind. 
405,  and  116  Ind.  361,  are  relied  on  by  the  appellant.  In 
none  of  those  cases  was  the  company  charged  with  partiality, 
bad  faith,  discrimination,  or  failure  to  transmit  in  the  order 
of  time  in  which  the  message  was  received. 

The  complaint  in  the  case  at  bar  states  facts  sufficient  to 
bring  it  within  the  provisions  of  the  statute  of  1885. 

We  will  not  recapitulate  in  full  the  evidence  introduced 
in  support  of  the  motion  made  in  the  circuit  court  to  be  re- 
lieved from  the  judgment  rendered  against  the  appellant. 
The  showing  made  was  substantially  as  follows :  The  at- 
torneys of  the  appellant  all  reside  at  Indianapolis.     They 
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had  the  promise  of  the  clerk  of  the  circuit  court  that  he 
would  keep  them  advised  of  all  movements  in  the  case.  On 
the  second  day  of  the  term,  January  8th,  the  appellant  was 
ruled  to  answer,  and  the  court  at  the  same  time  set  the  case 
down  for  trial  on  the  17th  of  the  same  month,  thus :  '^  Set 
2d  Tuesday."  The  clerk  by  telegram  informed  appellant's 
attorneys  of  the  rule  to  answer,  and  they  at  once  forwarded 
the  answer  to  the  clerk  who  filed  it.  This  put  the  case  at 
issue.  The  clerk  was  absent  when  the  time  for  the  trial  was 
fixed  by  the  court,  and  he  did  not  know  of  it  until  the  17th, 
after  the  judgment  had  been  taken  on  that  day.  Two  days 
thereafter  he  telegraphed  the  attorneys  of  the  appellant  as 
follows :  ^^  Judgment  has  been  taken  against  your  company 
in  the  Starke  Circuit  Court  to  the  amount  of  one  hundred 
dollars.  Cause  was  set  in  my  absence  or  I  would  have  in- 
formed you."  The  agents  of  the  appellant  for  the  towns  of 
Knox  and  Monterey  were  present  at  the  trial  as  witnesses 
for  the  appellee,  one  of  whom,  the  agent  at  Monterey,  had 
been  subpoenaed  in  the  forenoon  of  January  16th. 

Assuming  that  the  appellant  has  shown  that  it  has  a  mer- 
itorious defence  to  the  action,  is  it  entitled,  under  section 
396,  of  the  code,  to  the  relief  asked  ? 

We  have  examined  the  cases  referred  to  by  appellant's 
counsel,  and  do  not  think  they  support  the  motion. 

As  this  section  originally  stood  it  was  within  the  discre- 
tion of  the  court  to  grant,  or  refuse,  the  relief;  but  the  sec- 
tion, as  it  now  reads,  gives  to  the  court  no  discretion  what- 
ever, but  makes  it  an  imperative  duty  to  relieve  a  party  if 
he  brings  himself  within  the  statute.  This  we  do  not  think 
the  appellant  has  done. 

If  the  arrangement  made  by  the  appellant  with  the  clerk 
is  respected,  it  will  become  a  precedent,  and  whenever  a  like 
arrangement  shall  be  made  hereafter,  and  the  clerk  does  not 
keep  his  promise,  the  court  will  be  placed  under  the  imper- 
ative duty  of  giving  relief.  Such  arrangements  would  prob- 
ably become  frequent,  because  of  the  disposition  of  the  offi- 
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cers  of  courts  to  be  courteous  and  obliging  to  attorneys.  We 
do  not  think  it  has  been  shown  that  it  was  the  imperative 
duty  of  the  court  below  to  grant  the  appellant's  request. 

The  judgment  is  affirmed,  with  costs. 

Fil«lApzil2;189L 


No.  58. 

Tatlob  v.  Boswobth. 

Judos.— 4)eeia/  AppoiMimenL'--Sjpeoial  Judge  Non-BmdmU  ^  Oireitt(.— 
Eeeeptiofu, — A  jadge  appointed  a  special  jadge  to  try  a  caaae,  which 
appointment  was  made  in  open  court  bj  an  order  duly  entered  in  the 
order-book,  and  in  parsnance  thereof  such  special  jadge  qualified  and 
filed  his  written  oath  with  the  clerk,  which  oath  was  also  entered  in 
the  ordei^book,  and  the  whole  proceedings  signed  bj  the  regalar  judge. 
Afterwards  an  appointment  in  due  form  was  made  out  bj  the  judge  at 
his  residence  in  an  adjoining  county  and  filed,  and  no  objection  was 
made  to  it  at  the  time  of  filing. 

JZbU,  that  there  was  no  error  in  the  appointment  of  the  special  judge ;  that 
the  fact  that  the  special  judge  was  a  resident  of  another  judicial  cir- 
cuit did  not  diBqualifjr  him  from  acting ;  that  the  appointment  as  en- 
tered in  the  records  was  sufficient  without  the  special  appointment ;  and 
that  no  question  was  presented  concerning  the  filing  of  the  special  ap- 
pointment, because  of  the  fact  that  no  objections  were  made  at  the  time 
it  was  filed. 

Sams. — Bill  of  ExeepUcm. — A  bill  of  exceptions  signed  hj  the  special 
judge,  reciting  that  his  written  appointment  was  signed  bj  the  regular 
judge  at  his  residence  in  another  countjr,  and  transmitted  to  the  clerk 
by  express,  presents  no  question  on  appeal. 

Plkadino. — Board  of  Gouniy  Commiuionen.— In  an  action  before  a  board 
of  county  commissioners  for  services  rendered  a  county  by  an  attorney, 
a  statement  of  account,  showing  the  items  of  the  claim,  is  sufficient 

County  Commibsionerb. — Emj^oymeni  </  Attorney. — The  fact  that  a  county 
has  an  attorney  regularly  employed  to  attend  to  the  legal  business  of 
the  county,  does  not  prohibit  the  board  of  county  commissioners  from 
employing  a  second  attorney,  especially  if  the  first  contract  is  void  be- 
cause of  the  length  of  employment. 

Saice. — Praetioe. — Diamiaacd  on  Appeal — R^/ueal  to  Plead. — The  practice  on 
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appeals  from  county  commissioners  is  to  try  cases  upon  the  issues  made 
before  the  commissioners ;  but  if  both  parties  and  the  court  act  upon 
the  theory  that  issues  should  be  made  in  the  circuit  court,  a  withdrawal, 
by  the  defendant,  of  his  answer,  and  an  announcement  by  him  of  an 
intention  to  abide  the  result  of  a  demurrer  sustained  to  a  part  of  it, 
justifies  the  court  in  dismissing  the  appeal  at  his  costs. 

From  the  Jay  Circuit  Court. 

D.  T.  TayloTy  R.  H.  HaHford  and  W.  H.  WiltiavMon,  for 
appellant. 

CsuMPAGEEBi  J. — Thomas  Bosworth  filed  a  claim  before 
the  board  of  commissioners  of  Jay  county,  for  services  as 
county  attorney^  in  the  form  following : 
*•  State  of  Indiana,  Jay  County,  ss.  : 

^'  Jay  County  to  Thomas  Bosworth,  Dr. 

'*  To  services  as  county  attorney,  as  per  contract,  for  third 
quarter,  1888,  150.00." 

The  board  of  commissioners  allowed  the  claim,  and  or- 
dered it  paid.  Within  the  time  allowed  by  law  for  appeals 
Taylor,  the  appellant,  filed  an  affidavit  in  the  auditor's  office 
stating  that  he  was  a  resident  taxpayer  of  Jay  county,  and 
was  aggrieved  by  the  decision  of  the  board  of  commissioners 
allowing  Boswoi*th's  claim,  and  asked  an  appeal  from  such 
decision  to  the  Jay  Circuit  Court.  At  the  same  time  he 
filed  an  appeal  bond  in  due  form,  which  wjts  approved  by  the 
auditor,  and  a  transcript  of  the  papers  and  proceedings  was 
filed  in  the  clerk's  office. 

At  the  February  term,  1889,  of  the  Jay  Circuit  Court, 
Bosworth  moved  for  a  change  of  venue  from  the  regular 
judge,  and  in  support  of  his  motion  filed  a  sufficient  affida- 
vit. The  motion  was  sustained,  and  the  presiding  judge, 
by  order  duly  entered  in  the  court  order-book,  appointed  the 
Hon.  Pierre  Gray  special  judge  to  try  the  cause.  The  special 
judge  at  once  filed  his  written  oath  with  the  clerk,  and  it 
was  spread  upon  the  order-book  with  the  court  proceedings. 
Immediately  following  such  appointment  Taylor  filed  writ- 
ten objections  thereto,  denying  the  authority  of  the  special 
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judge  to  sit^OQ  the  ground  that  no  written  appointment  had 
been  made  out  and  filed^  reciting  that  in  the  opinion  of  the 
regular  judge  it  would  be  difficult  to  procure  the  attendance 
of  a  judge  of  some  other  court.  The  question  was  taken 
under  advisement;  and  in  the  meantime  a  written  appoint- 
ment, in  due  form,  was  filed  by  the  regular  judge  and  spread 
upon  the  record^  and  Taylor's  objections  to  the  appoint- 
ment were  then  overruled,  and  the  special  judge  assumed 
jurisdiction  of  the  cause. 

A  demurrer  was  filed  to  the  complaint,  and  overruled.  An 
answer,  in  three  paragraphs,  was  filed ;  the  first  of  which 
was  the  general  denial ;  the  second  and  third  were  substan- 
tially alike,  and  stated  that  in  1887  the  county  commission- 
ers had,  by  a  written  contract,  employed  Messrs.  Taylor  and 
Hartford  as  attorneys  for  Jay  county  for  a  term  of  three 
years,  and  that  they  were  competent,  skilful  attorneys,  and 
were  ready,  willing,  and  able,  during  all  of  that  time  to  per- 
form all  of  the  duties  of  their  employment;  but  disregard- 
ing such  contract  the  commissioners  afterwards  employed  the 
appellee  as  county  attorney,  and  the  claim  filed  in  this  action 
was  for  his  salary  as  such  attorney.  The  written  contract 
was  made  part  of  the  answer. 

A  demurrer  was  sustained  to  each  of  the  special  para- 
graphs of  answer,  after  which  the  appellant  withdrew  the 
first  paragraph,  said  he  would  plead  no  further,  but  abide 
by  his  exceptions;  thereupon  the  court  ordered  the  appeal 
dismissed,  and  gave  the  appellee  judgment  for  his  costs. 

It  is  insisted,  firsts  that  the  appointment  of  the  special 
judge  was  without  authority,  and  void.  A  bill  of  excep- 
tions is  in  the  record,  signed  by  the  special  judge,  which  re- 
cites that  his  written  appointment  was  signed  by  the  regu- 
lar judge  at  Decatur,  Indiana,  twenty-six  miles  from  the 
court-house  in  Jay  county,  and  that  it  was  transmitted  to  the 
clerk  by  express. 

This  recital  in  the  bill  of  exceptions  can  not  be  considered 
as  raising  any  question  for  decision.     No  objection  was  made 
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to  the  filing  of  the  written  appointment  at  the  time  it  was 
filed^  and  no  exception  to  any  ruling  of  the  court  was  brought 
into. the  record  by  such  recital.  This  question  was  settled 
adversely  to  the  appellant  in  the  case  of  Schlungger  v. 
aUxU,  113  Ind.  295. 

The  appointment  was  first  made  by  the  court,  by  an  order 
duly  entered  in  the  order-book,  and  in  pursuance  of  this  ap- 
pointment the  special  judge  qualified  and  filed  his  written 
oath  with  the  clerk.  This,  too,  was  spread  upon  the  order- 
book  and  was  among  the  court  proceedings  signed  by  the 
judge.  We  are  inclined  to  the  view  that  this  was  a  substan- 
tial compliance  with  the  law,  in  all  its  mandatory  features. 
Afterwards  an  appointment  in  due  form  was  made  out  and 
filed,  and  no  objection  was  made  to  it  at  the  time.  There 
was  no  error  in  the  appointment  of  the  special  judge.  The 
fact  that  the  special  judge  was  a  resident  of  another  judicial 
circuit  did  not  disqualify  him  from  acting. 

The  appellant  next  insists  that  the  trial  court  erred  in 
overruling  the  demurrer  to  the  complaint.  There  was  no 
error  in  this  decision. 

A  statement  of  account,  showing  the  items  of  the  claim, 
is  sufficient  in  this  class  of  cases.  SUmt  v.  Board,  etc.,  107 
Ind.  343 ;  Newsom  v.  Board,  etc.,  92  Ind.  229 ;  Board,  etc., 
V.  Bitter,  90  Ind.  362  ;  Board,  etc.,  v.  Adams,  76  Ind.  504 ; 
Jameson  v.  Board,  etc.,  64  Ind.  524. 

No  error  was  committed  by  the  court  below  in  sustaining 
the  demurrer  to  the  special  paragraphs  of  answer. 

It  was  no  defence  to  the  appellee's  claim  for  services  to  say 
that  his  employer  had  previously  engaged  others  to  perform 
the  same  service,  and  then  wrongfully  discharged  them.  Be- 
sides, the  identical  contract  set  out  in  the  answer  was  de- 
clared void  as  against  public  policy  in  the  case  of  Board,  etc., 
V.  Taylor,  123  Ind.  148. 

It  is  also  contended  that  the  court  erred  in  dismissing  the 
appeal,  and  entering  judgment  for  the  appellee  for  costs, 
without  hearing  any  evidence. 
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The  practice  on  appeals  from  county  commisaioners  is  to 
try  cases  apon  the  issaes  made  before  the  commissioners,  but 
in  this  case  both  parties  and  the  court  acted  upon  the  theory 
that  issues  should  be  made  in  the  circuit  court,  and  when  the 
appellant  withdrew  his  answer,  and  announced  his  intention 
to  abide  by  his  exceptions,  the  court  properly  understood 
him  as  declining  to  further  prosecute  his  appeal,  and  did 
right  in  dismissing  it. 

There  is  no  available  error  in  the  record. 

The  judgment  is  affirmed,  with  costs. 

Filed  April  2, 1891. 


No.  83. 
MlLHOI«IiIN  V.  FnUiEB. 

PLKAi>iHO.^Cbmp£atn<  B^ore  JutHee  </  the  jRMuse.— IfoCion  to  IKimtss.— In 
an  action  originating  before  a  jostice  of  the  peace,  a  complaint  in  which 
the  plaintiff  aren  that  "on  the  4th  day  of  Janaary,  1888,  he  commenced 
working  for  the  defendant  hj  the  day,  and  that  he  worked  one  handred 
and  forty-four  days,  which  is  worth  seyenty-fiye  cents  per  day,  making 
one  handred  and  eight  dollars,  which  is  wholly  nnpaid,"  is  good  on  de- 
ma  rrer  or  a  motion  to  dismiss,  in  the  circait  coart. 

From  the  Delaware  Ciixsuifc  Court. 

O.  S,  Kaona,  for  appellant. 

jB.  8.  Gregory  and  A,  (7.  Silverburg,  for  appellee. 

Reinhabd,  J. — This  action  was  commenced  before  a  jus- 
tice of  the  peace.     The  complaint  is  as  follows : 

"  The  plaintiff,  Levi  D.  Fuller,  complains  of  the  defend- 
ant, Nathan  Milhollin,  and  says  that  on  the  4th  day  of  Jan- 
uary, 1888,  he  commenced  working  for  the  defendant  by  the 
day,  and  that  he  worked  one  hundred  and  forty-four  days, 
which  is  worth  seventy-five  cents  per  day,  making  one  hun- 
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dred  and  eight  dollars^  which  is  wholly  unpaid.  Wherefore 
the  plainti£P  deniands  judgment  for  one  hundred  and  eight 
dollars,  and  other  proper  relief/' 

In  the  justice's  court  there  was  a  trial  by  jury,  resulting  in 
a  verdict  and  judgment  in  favor  of  the  appellee,  who  was 
the  plaintiff  below,  and  an  appeal  was  taken  to  the  circuit 
court.  In  that  court  the  appellant,  for  the  first  time,  called 
in  question  the  sufficiency  of  the  complaint,  first  by  motion 
to  dismiss,  and  then  by  demurrer.  The  ruling  of  the  circuit 
court  was  against  the  appellant  in  both  instances.  Excep- 
tions were  reserved  by  him,  but  no  bill  of  exceptions  was 
filed  saving  the  point  on  the  motion  to  dismiss.  There  was 
another  trial  by  jury  in  the  circuit  court,  resulting  in  a  sec- 
ond verdict  for  the  appellee,  this  time  for  an  increased  amount. 
After  the  court  had  overruled  a  motion  for  a  new  trial  the 
appellant  moved  in  arrest  of  judgment,  and  this  motion,  too, 
was  overruled  by  the  court.  Final  judgment  was  then  ren- 
dered upon  the  verdict,  and  an  appeal  taken  to  the  Supreme 
Court. 

We  pass  over  the  question  whether  the  record  properly 
presents  the  ruling  of  the  court  below  on  the  appellant's  mo- 
tion to  dismiss.  Neither  do  we  deem  it  necessary,  in  view 
of  the  conclusion  which  we  have  reached,  to  decide  the  point 
made  by  the  appellee  that  the  appellant  went  to  trial  before  the 
justice  of  the  peace  on  the  merits  of  the  case,  without  first 
raising  his  objection  to  the  complaint,  and  that  therefore  the 
objection  comes  too  late. 

Had  the  action  originated  in  the  circuit  court,  we  doubt 
very  much  whether  the  complaint  would  have  been  sufficient 
on  demurrer.  But  in  pleadings  before  justices  of  the  peace 
great  liberality  is  indulged,  even  where  the  sufficiency  of  the 
instrument  is  called  in  question  by  a  demurrer,  or  other  di- 
rect attack.     There  is  no  formality  whatever  required. 

All  that  is  necessary,  by  way  of  a  complaint,  in  a  case  like 
this,  is  a  statement  of  the  cause  of  action,  which  contains 
sufficient  substance  to  apprise  the  defendant  of  the  nature  of 
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the  demand,  and  is  such  that  a  judgment  thereon  may  be  used 
as  a  bar  to  another  suit  for  the  same  claim.  Anderao^i  v, 
Lipe,  114  Ind.  464;  SmUh  v.  Heller^  119  lud.  212. 

We  think,  when  tested  by  this  rule,  the  complaint  must 
be  held  sufficient,  even  on  demurrer,  or  motion  to  dismiss. 

The  pleading,  as  suggested  by  counsel,  is  somewhat  of  a 
unique  affair,  and  is,  in  many  respects,  vague  and  indefinite. 
But  we  do  not  think  it  is  open  to  the  objection  that  it  fails 
to  apprise  the  defendant  of  the  nature  of  the  demand  against 
him,  and  that  a  judgment  thereon  could  not  be  legally  pleaded 
as  a  bar  to  another  action.  It  sufficiently  appears  from  it 
that  the  plaintiff  claims  he  did  one  hundred  and  forty- 
four  days'  work  for  the  defendant  between  the  4th  day  of 
January,  1888,  and  the  time  of  filing  the  complaint  with  the 
justice.  We  think  it  may  fairly  be  inferred  from  this  aver- 
ment that  the  work  was  done  by  the  request  and  consent  of 
the  appellant,  if  such  an  averment  is  necessary. 

The  appellant  insists  that  the  complaint,  in  order  to  be 
sufficient,  should  state  that  the  debt  was  due.  The  complaint 
does  state  that  the  work  was  done  "  by  the  day."  As  this 
phrase  is  commonly  understood,  it  means  from  one  day  to 
another,  without  certainty  of  continuance.  We  think  where 
'^ork  is  done  in  that  way  the  compensation  becomes  due  as 
each  day's  work  is  finished,  unless  the  parties  provide  other- 
wise by  special  agreement.  Hence,  if  it  were  necessary  to 
charge  that  the  debt  was  due,  we  think  this  averment  would 
be  sufficient ;  but  we  do  not  decide  that  this  is  necessary. 

In  the  case  of  Smith  v.  Heller ,  supra,  the  complaint  aver- 
red, among  other  things,  that  the  defendant  '^  justly  owes 
the  plaintiffs  the  sum  of  sixty-three  and  twenty-one  one  hun- 
dredths dollars,  and  that  the  payment  of  the  said  sum  has 
been  unreasonably  delayed,  and  that  there  is  the  further 
sum  of  eleven  and  twenty-six  one  hundredths  dollars  as  in- 
terest on  the  same.'' 

This  complaint  the  defendant  in  that  case  attacked  by  way 
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of  a  motion  in  arrest  of  judgment.  The  coart,  in  passing 
apon  the  sufficiency  of  the  complaint^  said  : 

'*  It  is  doubtful  whether  if  the  action  had  been  commenced 
in  the  circuit  court  the  complaint  would  not  have  been  good 
after  verdict,  and,  as  the  action  was  commenced  before  a 
justice  of  the  peace,  there  is  certainly  no  doubt  that  the 
complaint  is  sufficient/' 

The  counsel  for  appellant  puts  much  stress  upon  the  idea 
that  there  is  a  distinction  in  cases  where  a  complaint  is  at- 
tacked directly  by  demurrer,  and  those  where  it  is  assailed 
indirectly  by  a  motion  in  arrest.  We  fully  recognize  that 
distinction  when  applied  to  cases  originating  in  the  circuit 
court ;  but  it  can  have  little  or  no  application  to  cases  orig- 
inating before  justices  of  the  peace. 

In  the  case  of  Davis  v.  Davis,  6  Blackf.  394,  the  com- 
plaint stated  that  the  defendant  had  ''  swapped''  a  horse  to 
the  plaintiff,  and  had  afterward  taken  the  horse  into  his  pos- 
session without  the  plaintiff's  consent,  and  converted  him  to 
his  own  use,  to  the  plaintiff's  damage  fifty  dollars.  The 
complaint  was  held  sufficient.  The  court  in  that  case,  in 
passing  upon  the  sufficiency  of  the  complaint,  said :  *^  The 
plaintiff's  statement  is  very  imperfectly  and  informally 
drawn.  It  is,  however,  like  most  of  those  filed  in  justices' 
courts,  which,  being  prepared  without  professional  aid,  want 
the  accuracy  which  pleading,  in  other  courts,  is  required  to 
possess." 

In  Clark  v.  Benefiely  18  Ind.  405,  the  complaint  was  fully 
as  indefinite  and  obscure  as  the  one  we  have  here.  There 
the  statement  was  as  follows : 

"  The  said  Benefiel,  plaintiff,  complains  of  George  W. 
Clark,  defendant,  for  that,  whereas,  on  the  10th  day  of  Sep- 
tember, 1858,  the  defendant  demanded  and  received  from  the 
plaintiff  thirty-four  bushels  and  forty-two  pounds  of  wheat 
at  90  cents  per  bushel,  and  he  asks  judgment  for  thirty-one 
dollars  and  twenty-three  cents." 
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The  court,  in  that  case,  also  held  the  complaint  sufficient, 
saying: 

**  True,  it  is  very  informal ;  but,  enough  is  shown  to  bar 
another  action  for  the  same  demand,  and  apprise  the  defend- 
ant of  the  nature  of  the  claim/' 

The  case  of  Hoffman  v.  Boards  etc.,  96  Ind.  84,  cited 
by  appellant,  does  not  support  his  position.  That  action 
was  commenced  before  a  boaixi  of  commissioners.  In  the 
statement  filed  by  the  plaintiff  there  was  no  averment 
of  any  special  employment  of  the  plaintiff  by  the  board,  and 
under  the  law,  as  applied  to  that  case,  there  could  be  no  re- 
covery without  such  special  employment.  It  is  very  appa- 
rent, therefore,  that  the  reasoning  of  the  court  in  that  case 
as  to  the  necessity  of  averring  that  the  work  was  done  at  the 
request  of  the  commissioners  is  not  applicable  to  the  com- 
plaint in  the  case  at  bar. 

Other  oases  cited  by  appellant,  in  which  it  was  held  that 
certain  averments  were  necessary,  originated  in  the  circuit, 
or  common  pleas,  court,  and  can  form  no  precedents  for  a 
ruling  upon  the  sufficiency  of  a  complaint  in  an  action  com- 
menced before  a  justice  of  the  peace. 

The  appellant  also  insists  that  the  complaint  should  have 
shown  what  kind  of  work  the  plaintiff  performed  for  the  de- 
fendant, and  where  it  was  done.  But  if  the  complaint,  in 
this  particular,  was  not  sufficiently  explicit,  the  appellant 
should  have  moved  the  court  below  to  require  the  appellee 
to  make  it  more  specific. 

N  The  apprehension  expressed  by  counsel  that  if  such  com- 
plaints are  upheld  the  rules  of  pleading  will  be  consigned  to 
the  lost  arts,  is  not  seasonable. 

The  precedents  for  such  pleading  extend  back  into  the 
Blackfords  and  the  liberal  rules  of  practice  that  obtain  be- 
fore justices  of  the  peace,  of  which  the  appellant  complains, 
were  in  vogue  in  Indiana  long  before  the  adoption  of  our 
present  Constitution.     We   see   no  reason  why  the  courts 
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should  strike  them  down  now,  and  adopt  a  system  requiring 
more  strictness  under  a  code  of  practice  as  liberal  as  ours. 

There  is  no  error  in  the  record. 

The  judgment  is  affirmed,  with  costs. 

FUed  April  2, 1891. 


No.  8. 

Allen  v.  Jones,  Executor. 

Patmemt. — Eet  Judicata. — Monty  Bad  and  Received, — A  payment  made 
upon  a  note  merged  in  a  judgment  can  not,  after  the  rendition  of  Bach 
jndgment,  though  upon  default,  be  made  the  basis  of  an  action  for 
money  had  and  received. 

Samm.— Judgment  as  Evidence, — In  an  action  against  an  estate  fox  money 
had  and  received  by  the  decedent,  a  record  of  an  action  brought  by  such 
decedent  against  the  present  plaintiff  and  others  upon  a  note  and  mort- 
gage, where  it  is  a  question  in  the  present  case  whether  the  money  in 
dispute  was  given  by  the  plaintiff  and  received  by  the  decedent  as  a 
payment  upon  such  note  and  mortgage,  is  admissible  on  behalf  of  the 
estate ;  for  if  said  money  was  in  fact  a  payment,  it  would  have  consti- 
tuted in  alter  of  defence  in  the  action  on  said  note  and  mortgage,  and 
could  not  thereafter  be  made  the  basb  of  an  action. 

WirNEBS. — Oompetency, — Deeeden^e  Eataie, — A  claimant  against  an  estate, 
where  a  witness  has  testified  concerning  an  interview  between  the 
claimant  and  the  decedent,  can  not  testify,  in  rebuttal,  as  to  what  took 
place  at  such  interview. 

From  the  Montgomery  Circuit  Court. 

O.  D,  Hurley  and  M.  E,  CHodfeUery  for  appellant. 
21  H,  Ristine  and  B.  T,  Ristiney  for  appellee. 

Black^  C.  J. — This  was  a  claim  against  the  estate  of 
Stephen  Alien,  deceased.  The  statement  of  the  claim  was 
in  three  paragraphs,  the  first  two  of  which  were  withdrawn. 
The  third  was  a  complaint  for  money  had  and  received  by 
the  testator  to  the  use  of  the  appellant. 

There  was  a  trial  by  jury,  and  a  verdict  for  the  appellee. 
The  action  of  the  court  in  overruling  a  motion  for  a  new  trial 
is  presented  for  examination. 
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There  was  evidence  under  which  the  question  went  to  the 
jury  whether  or  not  the  appellant^  in  November,  1882,  de- 
livered to  the  testator  the  sum  of  nine  hundred  and  fifty  dol- 
lars, the  money  which  the  appellant  claimed  was  received  by 
the  testator  to  the  appellant's  use. 

It  was  also  a  question  whether  this  sum,  if  delivered  to 
the  testator,  was  given  and  received  as  a  payment  upon  a 
promissory  note,  and  a  mortgage  on  real  estate  securing  the 
same,  executed  by  the  appellant  to  the  testator  in  1877. 

It  is  insisted  by  the  appellant  that  there  was  error  in  the 
admission  in  evidence,  on  behalf  of  the  appellee,  of  the  re- 
cord of  an  action  brought  in  February,  1885,  by  the  testator 
against  the  appellant,  and  others,  upon  said  note  and  mort- 
gage, and  other  notes,  with  a  mortgage  on  the  same  land  se- 
curing them,  executed  by  the  appellant  in  1875,  and  assigned 
to  the  testator  in  1879,  the  complaint  showing  certain  cred- 
its on  the  note  executed  in  1877,  but  none  of  the  date  or 
amount  of  this  claim,  in  which  action  judgment  was  rendered 
against  the  appellant  by  default  in  May,  1885. 

If  the  jury  could  find  that  the  money  was  received  by  the 
testator,  and  if  they  should  also  find,  as  they  might  do  under 
the  evidence,  that  it  was  given  and  received  as  a  payment 
upon  the  mortgage  debt,  the  judgment  in  question  would 
conclude  the  appellant.  Such  a  payment  would  have  con- 
stituted matter  of  defence  in  the  action  on  the  note  and  mort- 
gage, and  if  not  set  up  therein,  it  could  not  thereafter  be 
made  the  basis  of  an  action  against  the  testator,  or  of  a  claim 
against  his  executor.  That  this  would  be  true,  notwith- 
standing the  judgment  was  upon  default,  is  well  settled. 
Bigelow  Estop.  (5th  ed.),  75  ;  Freeman  Judg.,  section  286 ; 
Briggs  v.  Sneghan,  45  Ind.  14  ;  Ooble  v.  Dillon,  86  Ind. 
327. 

Therefore,  the  record  was  admissible. 

One  of  the  witnesses  for  the  appellee  having  testified  con- 
cerning an  interview  between  the  appellant  and  the  testator, 
at  which  the  witness  was  present,  the  appellant  becoming  a 
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witness  in  rebuttal  offered  to  testify  as  to  what  took  place  at 
that  interview.  Upon  objection  by  the  appellee  this  offered 
testimony  was  excluded.  This  was  not  error.  The  claim- 
ant is  not  a  competent  witness  against  the  estate  in  such  a 
proceeding  as  to  a  matter  involved  therein  which  occurred  dur- 
ing the  lifetime  of  the  decedent,  unless  called  by  the  adverse 
party,  or  required  to  testify  by  the  court.  Section  498^  R. 
S.  1881 ;  Acts  of  1883,  p.  102. 

The  appellant,  discussing  the  instructions  given  to  the 
jury,  contends  that  where  a  judgment  is  taken  by  default 
upon  a  note,  and  payments  made  before  suit  are  not  cred- 
ited therein,  the  plaintiff  should  be  considered  as  retaining 
the  money  for  the  use  and  benefit  of  the  judgment  defendant, 
and  should  not  be  concluded  by  the  judgment  from  a  recov- 
ery of  the  money  so  paid. 

What  we  have  already  said  disposes  of  this  matter,  which 
constitutes  the  appellant^s  principal  objection  to  the  instruc- 
tions. 

The  case  appears,  by  the  record,  to  have  been  tried  care- 
fully, upon  a  correct  theory,  and  we  find  no  error. 

The  judgment  is  affirmed,  with  costs. 
FUed  April  3, 1891. 


No.  50. 

SeXSON  V.  HOOVEB. 

Appellate  Ck>rBT.— iufrticttbna  Given  and  B^u8ed,^^Beview  qf.'-^Record, — 
Signature  of  Judge, — Where  iDstructions  f^iven  bj  the  court  are  copied 
into  the  transcript,  but  do  not  appear  to  have  been  signed  by  the  judge, 
filed,  or  made  part  of  the  record  by  an  order  of  court,  and  are  not  in- 
serted in  the  bill  of  exceptions,  the  Appellate  Court  will  not  consider 
questions  arising  upon  the  instructions  giveUiOrupon  the  refusal  of  the 
court  to  give  instructions  requested. 

Vol.  1.— 5 


66  APPELLATE  COURT  OF  INDLiNA, 

Sexaon  v.  Uoover. 

Maijcious  P&osBCunoN. — Damageg,  JhtnUive  and  Compen»aiory, — Id  an  ac- 
tion for  malicious  prosecation  it  is  within  the  discretion  of  the  jury, 
under  proper  instructions,  to  award  both  punitive  and  compensatory 
damages.  ( 

Same. — D^endant^s  Financial  Oondition. — Evidence.— In  such  action  evi- 
dence as  to  the  defendant's  financial  condition  is  admissible. 

Same. — Evidence. — Oraa^Examinalion. — The  admission  of  such  evidence  on 
cross-examination,  although  not  referred  to  in  the  direct  examination, 
is  not  reversible  error.  ^ 

From  the  Greene  Circuit  Court. 

A.  O.  GavinSy  E.  H.  C.  Cavins,  W.  L.  CavinSy  J.  D.  Alex^ 
ander  and  H,  W.  Letsinger,  for  appellant. 
W.  W.  Moffett  and  G,  E.  Davis,  for  appellee. 

Cbumpacker,  J.  —  The  appellee  recovered  judgment 
against  the  appellant,  in  the  court  below,  upon  a  complaint 
for  malicious  prosecution. 

The  evidence  is  in  the  record,  and  it  is  conflicting  upon 
the  essential  questions  in  issue,  and  is  of  such  a  character 
that  difl^erently  constituted  minds  might  reasonably  draw  dif- 
ferent inferences  from  it  upon  the  questions  involved,  in- 
cluding those  of  '*  malice  ^*  and  "  probable  cause  ;"  conse- 
quently the  questions  of  fact  were  peculiarly  within  the  prov- 
ince of  the  jury,  under  proper  instructions  from  the  court. 
This  being  the  case,  we  are  not  warranted  in  disturbing  the 
verdict  upon  the  weight  of  the  evidence. 

The  clerk  copied  in  the  transcript  what  purports  to  be  the 
instructions  given  by  the  court,  but  they  do  not  appear  to 
have  been  signed  by  the  judge,  filed,  or  made  part  of  the  rec- 
ord by  an  order  of  court,  nor  are  they  brought  into  the 
record  by  bill  of  exceptions ;  consequently  we  can  not  con- 
sider the  questions  discussed  relative  to  the  instructions  given. 
And  those  given  not  being  properly  in  the  record,  it  is  a  well 
settled  rule  of  the  Supreme  Court  to  decline  to  decide  any 
question  arising  upon  the  refusal  of  the  court  to  give  instruc- 
tions requested. 

Upon  the  trial  the  appellee  was  permitted,  over  objections, 
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to  introduce  evidence  showing  the  appellant's  financial  con- 
dition, and  complaint  is  made  of  this. 

In  actions  where  the  jury  would  be  authorised  in  award- 
ing compensatory  damages  only,  ordinarily,  evidence  of  the 
pecuniary  condition  of  the  defendant  would  be  grossly  im- 
proper. 

In  suits  for  damages  resulting  from  malicious  prosecu- 
tions, however,  inasmuch  as  the  wrong-doer  is  not  amenable 
to  the  penal  laws  of  the  State,  it  is  within  the  discretion  of 
the  jury,  under  proper  instructions,  to  award  damages  by 
way  of  punishment,  in  addition  to  compensation  for  the  in- 
juries sustained. 

It  seems  to  be  the  policy  of  the  law  to  authorize  the  in* 
fliction  of  punitive  damages  upon  the  defendant  in  all  cases 
for  malicious  torts  which  are  not  punishable  by  the  State. 
While  much  might  be  said  in  condemnation  of  the  policy 
that  authorizes  the  merging  of  the  rights  of  the  public  into 
those  of  the  individual,  and  permits  penalties  to  be  recovered 
in  private  suits,  its  virtues  are  discovered  in  its  salutary  ef- 
fect upon  society,  and  it  is  now  the  settled  law  of  this  State, 
supported  by  generations  of  judicial  wisdom.  Lytton  v. 
Baird,  95  Ind.  349;  Farman  v.  Lauman,  73  Ind.  568; 
Meyer  v.  Bohlfing,  44  Ind.  238 ;  Taber  v.  Hutson,  6  Ind. 
322. 

Evidence  of  the  pecuniary  condition  of  the  defendant  has 
been  held  admissible  by  a  majority  of  the  courts  of  last  re- 
sort in  this  country,  in  suits  fof  malicious  prosecution,  and 
in  cases  involving  analogous  questions ;  but  the  reasons  given 
therefor  by  the  various  courts  are  not  uniform.  Some  hold 
that  such  evidence  is  admissible,  upon  the  theory  that  it 
tends  to  prove  a  wide  range  of  influence  upon  the  part  of  the 
defendant,  and  that  a  slander  published  or  a  criminal  charge 
falsely  and  maliciously  preferred  by  one  with  a  large  social 
and  financial  influence  would  likely  inflict. a  more  serious 
injury  than  if  published  or  preferred  by  one  whose  influence 
was  less  extensive.  While,  upon  the  other  hand,  it  is  held  by 
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many  courts  that  this  kind  of  evidence  is  admissible  only  in 
oases  where  punitive  damages  may  be  assessed^  and  upon  the 
theory  that  the  imposition  of  a  pecuniary  penalty  against  one 
of  limited  means  might  be  oppressive,  while  if  the  same 
amount  was  assessed  against  one  possessed  of  large  wealth 
it  would  be  but  lightly  felt^  and  the  stern  vengeance  of  the 
law  would  be  practically  lost.  So  the  jury  should  be  ad- 
vised of  the  condition  of  the  fleece  borne  by  the  lamb,  and 
temper  the  wind  accordingly. 

A  considerable  number  of  reputable  authorities  deny  the 
competency  of  such  evidence  in  all  cases  except  where  some 
essential  right  of  the  plaintiff  may  be  involved  in  the  defend- 
ant's financial  circumstances. 

A  large  majority  of  the  best  considered  cases,  however,  are 
in  favor  of  its  competency  upon  the  one  theory  or  the  other. 
In  the  following  cases  it  was  decided  to  be  competent  in  ma- 
licious prosecution  suits :  Johnson  v.  Smith,  64  Me.  563  ; 
Humphries  v,  Parker,  62  Me.  602;  Winn  v.  Peckham,  42 
Wis.  493;  Whitfield  v.  Westbrook,  40  Miss.  311;  Peck  v. 
Small,  36  Minn.  466 ;  Coleman  v.  Allen,  79  Ga.  637 ;  Weaver 
V.  Page,  6  Cal.  681 ;  Bmtp  v.  Betts,  23  Wend.  86.  See,  also, 
Abbott  Trial  Evidence,  p.  664 ;  Sedgwick  Damages,  p.  38. 

Suits  for  malicious  prosecution,  in  so  far  as  the  measure 
of  damages  is  concerned,  are  closely  analogous  in  principle 
to  suits  for  seduction  and  slander,  and  in  the  latter  classes  of 
cases  proof  of  the  defendant's  financial  standing  has  been  held 
competent  in  the  following*  cases :  Brovm  v.  Barnes,  39 
Mich.  211 ;  Haynor  v.  Gowden,  27  Ohio  St.  292 ;  Bennett  v. 
Hyde,  6  Conn.  24;  Buckley  v.  Knapp,  48  Mo.  162 ;  Hosley 
V.  Brooks,  20  111.  116;  Kamey  v.  Paisley,  13  Iowa,  89; 
Glem  V.  Holmes,  33  Gratt.  722 ;  Lavery  v.  Orooke,  52  Wis. 
612  ;  Wilson  v.  Shepler,  86  Ind.  276 ;  Shewalter  v.  Bergman, 
123  Ind.  155. 

In  harmony  with  this  array  of  authorities  we  are  con- 
strained to  hold  that  the  trial  court  committed  no  error  in 
admitting  the  evidence. 
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The  evidence  was  elicited  from  the  appellant  apon  his 
cross-examination,  and  his  counsel  make  the  objection  that 
it  was  not  proper^  because  the  subject  had  not  been  inquired 
into  in  the  examination  in  chief.  This  ground  of  objection 
was  not  stated  in  the  court  below,  therefore  it  can  not  be 
considered  on  appeal.  Besides,  it  is  rarely  held  reversible 
error  to  admit  competent  evidence  upon  cross-examination, 
though  in  violation  of  the  usual  rules  governing  the  exam- 
ination of  witnesses.  A  wide  discretion  is  accorded  to  trial 
courts  upon  such  questions,  and  it  is  only  in  instances  show- 
ing a  wanton  or  reckless  abuse  of  this  discretion  that  appel- 
late courts  feel  justified  in  interfering. 

The  damages  were  assessed  by  the  jury  at  $400,  and,  con- 
sidering the  circumstances  of  the  case,  and  the  fact  that  the 
jury  was  not  limited  to  mere  compensation  for  the  injury, 
we  do  not  deem  the  assessment  excessive. 

The  judgment  is  affirmed,  with  costs. 

FUed  April  3, 1891. 


No.  34. 

The  JfiFPEBflONViiiLE,  Madison  and  Indianapolis  Rail- 
road Company  et  al.  v.  Peters. 

Bailboad. — Fencing  Right  of  Way. — Liability  for  Animab  Killed  Within 
City  LimiiB.— Statute  Unrepealed, — ^The  acts  of  April  8th  and  April  13th, 
1885,  relating  to  the  fencing  of  railroad  rights  of  way,  do  not  repeal 
the  prior  statute  (section  4025  et  m^.,  B.  S.  1881),  making  railroad  com- 
panies liable  for  injury  to  stock  within  the  corporate  limits  of  a  city. 

Same. — Action  for  Stock  Killed. — Fence. — Burden  of  IVoqf. — In  an  action  by 
the  owner  to  recover  the  value  of  a  horse,  when  it  is  shown  that  at  the 
place  where  the  animal  went  upon  the  track  and  was  injured  the  road 
was  not  fenced,  the  burden  is  upon  the  company  to  show,  in  order  to 
escape  liability,  that  at  that  place  the  company  was  not  legally  bound 
to  maintain  a  fence. 

Same. — Obligation  to  Fence. — Question  of  Law,  not  of  Fhet. — Whether  or  not 
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the  company  is  obliged  to  fence  its  road  at  a  given  point  is  a  question 
of  law  and  not  of  fact. 
Sams. — Where  the  nearest  objects  to  the  place  at  which  a  horse  went 
upon  the  main  track  within  the  city  limits  and  was  injnred  were  a 
building  one  hundred  and  seyenty-five  feet  north,  a  crossing  one  hun- 
dred and  seventy-fiye  feet  south  and  a  yard  track  sixty  feet  east,  the 
ground  adjoining  the  main  track  being  unoccupied,  the  situation  and 
surroundings  are  not  shown  to  be  such  that  a  fence  could  not  be  main- 
tained without  interfering  with  the  company's  business,  or  with  the 
proper  discharge  of  its  duty  to  the  public,  or  without  endangering  the 
safety  of  the  company's  employees,  and  the  company  was  bound  to 
maintain  a  fence. 

From  the  Clark  Circait  Court. 

8.  StanstfeTy  for  appellants. 
O,  H,  Voightj  for  appellee. 

Beinhabd,  J. — The  ilppellee  brought  this  action  before 
a  justice  of  the  peace  for  the  value  of  a  mare  alleged  to  have 
been  injured  hj  a  locomotive  running  on  the  railroad  of  ap- 
pellants within  the  corporate  limits  of  the  city  of  Jeffer- 
sonville.  The  case  was  appealed  to  the  circuit  court  where 
upon  issues  joined  it  was  submitted  for  trial  to  the  court  on 
an  agreed  statement  of  the  facts.  The  trial  court  found  in 
favor  of  the  plaintiff  who  is  the  appellee  here.  A  motion 
for  a  new  trial  was  made  by  the  appellants  and  overruled 
by  the  courts  and  from  that  decision  this  appeal  is  prose- 
cuted by  them. 

The  only  subject  presented  for  our  consideration  is  the 
correctness  of  the  decision  of  the  lower  court  in  overruling 
the  motion  for  a  new  trial. 

The  animal  injured  went  upon  the  track  of  appellants' 
railroad  at  a  point  within  the  city  limits  where  the  road  was 
not  fenced.     The  contention  of  appellants  is : 

Firgl.  That  the  acts  of  April  8th  and  April  13th,  1885, 
repeal  the  law  making  railroad  companies  liable  for  injury 
to  stock  within  the  corporate  limits  of  a  city. 

Second.  That  even  if  this  were  not  so  there  would  still  be 
no  liability,  because  at  the  particular  place  where  the  animal 
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walked  upon  the  track  and  was  struck  the  appellants  were 

not  legally  bound  to  maintain  a  fence. 

The  first  proposition  has  been  decided  adversely  to  the 

claim  of  the  appellants  in  the  case  of  J^ersonvilley  dc,^  i2. 
R.  Cb.  V.  Dunlap,  112  Ind.  93. 

This  is  fully  conceded  by  appellants'  counsel  in  his  brief, 
but  he  asks  the  Supreme  Court,  to  which  this  cause  had 
been  appealed  and  from  which  it  was  transferred  to  tliis 
court  under  the  act  of  February  28th,  1891,  to  reconsider 
the  questions  there  decided  and  overrule  that  case.  We 
have  examined  the  question  discussed  and  decided  in  that 
case  and  being  fully  satisfied  of  the  correctness  of  the  con- 
clusions there  reached  are  unwilling  to  make  a  ruling  in 
conflict  therewith.  We,  therefore,  pass  to  the  consideration 
of  the  second  proposition. 

The  liability  of  the  appellants  in  this  case  depends,  of 
course,  upon  whether  they  were  under  legal  obligation  to 
fence  the  track  at  the  point  where  the  animal  entered  upon 
the  same. 

We  fully  agree  with  the  counsel  for  appellee  that  the  bur- 
den of  proof  is  upon  the  appellants  to  show  that  the  situa- 
tion and  surroundings  are  such  as  to  bring  them  within  one 
of  the  exceptions  to  the  rule  which  requires  them  to  fence. 
Gndnnatiy  etc,,  R.  W.  Co.  v.  Parker j  109  Ind.  235 ;  Fori 
Wayne,  etc.,  R.  R.  Co.  v.  Herbold,  99  Ind.  91.  That  the 
courts  do  recognize  many  exceptions  to  this  general  rule, 
although  the  statute  itself  does  not,  in  terms,  contain  any 
of  these,  is  well  settled  by  authority.  Fort  Wayne,  etc.,  R. 
R.  Co.  V.  Herboldy  supra.  The  general  character  of  these 
exceptions  and  the  authorities  in  support  thereof  are  elab- 
orately discussed  in  the  able  opinion  of  the  court  in  that 
case,  and  we  quote  so  much  of  that  opinion  as  is  illustrative 
of  the  point. 

'^  If  the  place  is  one  that  ean  not  be  fenced  without  inter- 
fering with  the  business  of  the  company  in  the  discharge  of 
its  duty  to  the  public,  or  if  the  place  i^  one  which  can  not 
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be  fenced  without  interfering  with  the  use  of  a  highway, 
then  there  is  no  obligation  to  fence  resting  upon  the  com- 
pany. Indiana^  etc,,  R.  W,  Co.  v.  Leak,  89  Ind.  696 ;  In- 
dianapolia,  etc.,  R,  R.  Co,  v.  Kinney,  8  Ind.  402 ;  Lafayette, 
etc.,  R,  R,  Co.  V.  Shriner^  6  Ind.  141 ;  Bellefontaine  R,  W. 
Co.  V.  Suman,  29  Ind.  40;  Tndianapolia,  etc.,  R.  R.  Co.  v. 
'  Chriety,  43  Ind.  143. 

^'  If  the  company  can  not  fence  at  the  place  where  the 
animals  entered  without  endangering  the  safety  of  the  per- 
sons engaged  in  the  management  and  running  of  its  loco- 
motives and  trains,  it  is  absolved  from  the  statutory  duty  of 
fencing.  Lake  Erie,  etc.,  R.  W.  Co.  v:  Kneadle,  94  Ind. 
454 ;  Evansville,  etc.,  R.  R.  Co.  v.  Willis,  93  Ind.  607.'* 

The  question  is,  have  the  appellants  brought  themselves 
within  the  scope  of  either  of  these  exceptions? 

Whether  a  company  is  or  is  not  obliged  to  fence  its  road  at 
a  given  point  is  a  question  of  law  and  not  of  fact.  1  Thomp- 
son Neg.,  p.  622,  and  authorities  cited. 

Where,  therefore,  the  point  at  which  the  animal  entered 
upon  the  track  and  its  surroundings  have  been  clearly  estab- 
lished, it  then  becomes  a  question  purely  legal  in  its  char- 
acter, whether  or  not  the  company  is  bound  to  fence. 

In  this  case  the  place  at  which  the  horse  went  upon  the 
track  and  was  injured  is  on  the  main  line  of  appellants'  road 
in  the  city  of  Jeflersonville.  At  that  point  the  track  is  not 
used  for  any  purpose  other  than  the  passing  of  trains  com- 
ing in  and  going  out.  There  is  no  building,  station  or  siding 
near  the  point  where  the  animal  entered.  The  nearest  build- 
ing  is  "  North  Tower,"  which  is  one  hundred  and  seventy- 
five  feet  north  of  this  point.  It  is  not  a  passenger  or  freight 
station.  There  is  another  track  of  appellants'  road  coming 
out  of  the  yard  and  running  for  a  short  distance  nearly  par* 
allel  with  the  main  line  at  the  point  where  the  animal  en- 
tered. This  track  intersects 'the  main  line  at  ^^  North 
Tower ''  which,  as  we  have  seen,  is  one  hundred  and  seventy- 
five  feet  from  the  point  under  consideration,  and  the  nearest 
point  to  this  yard  track  is  sixty  feet  distant.    The  first  cross- 
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ing  of  the  main  line  south  of  the  point  of  entrance  is  Lo* 
cost  street,  which  is  also  about  one  hundred  and  seventy- 
five  feet  distant.  The  first  crossing  north  is  Tenth  street 
which  is  still  north  of  and  beyond  "  North  Tower.''  We 
have  then,  as  the  nearest  objects,  the .  ^*  North  Tower,"  one 
hundred  and  seventy-five  feet  north,  the  crossing  on  Locust 
street,  one  hundred  and  seventy-five  feet  south,  and  the  yard 
track,  sixty  feet  east.  The  ground  adjoining  the  main  track 
on  both  sides,  so  far  as  we  are  able  to  learn  from  the  map 
submitted  and  the  agreed  facts,  is  not  occupied  for  any  pur- 
pose. We  do  not  think  it  appears  with  sufficient  certainty 
that  the  situation  and  surroundings  are  such  that  a  fence 
could  not  be  maintained  at  the  point  under  consideration 
without  interfering  with  the  companies'  business  transactions 
or  with  the  proper  discharge  of  its  duty  to  the  public,  or 
without  endangering  the  safety  of  the  companies'  employees 
or  those  engaged  in  operating  the  trains ;  and  as  it  is  the 
duty  of  appellants,  as  we  have  seen,  to  make  this  clear  in 
their  proof  we  do  not  regard  the  finding  of  the  lower  court 
on  this  question  as  improper  or  unwarranted. 

Appellants  further  contend  that  the  point  under  consid- 
eration was  within  the  switch  limits  of  the  road,  and  that, 
therefore,  they  were  not  bound  to  fence.  The  authorities 
cited  by  them  on  this  point  do  not  sustain  them  in  their 
claim.  We  think  the  answer  to  the  question  whether  a  rail- 
road company  is  bound  to  fence  within  such  limits  or  not 
depends  altogether  upon  the  peculiar  circumstances  of  each 
case,  and  no  general  rule  can  be  laid  down  that  will  cover 
every  case  which  falls  within  that  broad  and  comprehensive 
term  '^  switch  limits."  Such  limits  in  the  case  at  bar  would 
embrace  the  entire  scope  of  territory  over  which  the  appel- 
lants' road  extends  within  the  boundaries  of  the  city  of  Jef- 
fersonville, and  we  can  not  say  without  evidence  clear  and 
positive  that  these  entire  limits  fall  within  some  of  the  ex- 
ceptions to  the  general  rule  requiring  the  road  to  be  fenced. 
Neither  does  it  appear  as  urged  by  appellants'  counsel  that 


74  APPELLATE  COURT  OF  INDIANA, 

Sprinkle  v,  Taylor. 

the  track  at  the  point  where  the  animal  entered  was  used  for 
'^  station  grounds,  or  approaches,  or  inclosed  lands  used  for 
switches,  side-tracks  or  turn-out«/'  and  hence  the  authorities 
cited  from  the  Am.  &  Eng.  B.  R.  Cases  do  not  apply. 

We  find  no  error  which  would  authorize  us  to  disturb  the 
judgment  of  the  lower  court. 

Judgment  affirmed,  with  costs. 

Filed  April  8, 1891. 


No.  76. 

Sprinkle  v.  Taylob. 

» 

Pbomissobt  Note.—  Action  by  Endorsee,—  Fraud  as  Drfenee. —  Innocent 
Holder, — Special  VerdicL  —  In  an  action  by  the  endorsee  of  a  note 
against  the  maker,  where  the  answer  alleges  that  the  execution  of  the 
note  was  obtained  by  fraad,  and  that  the  consideration  was  fraudulent, 
and  that  the  plaintiff  had  full  knowledge  of  the  consideration  for  which 
the  note  was  given,  a  reply  by  the  plaintiff  averring  that  at  the  time  he 
purchased  the  note  he  had  no  notice  of  any  defence  thereto,  but  admit- 
ting the  other  averments  of  the  answer,  does  not  amount  to  such  an 
admission  of  the  allegations  of  the  answer  as  to  entitle  the  defendant 
to  judgment  notwithstanding  the  general  verdict,  in  which  it  was  found 
that  the  note  was  assigned  to  the  plaintiff  before  maturity  for  a  val- 
uable consideration  in  due  course  of  business,  and  that  the  plaintiff 
purchased  the  same  without  any  knowledge  of  the  existence  of  any  de- 
fence thereto. 

Special  Verdict. — Instructions  to  Jury. — Where  a  special  verdict  is  re- 
quested, the  instructions  of  the  court  are  very  limited ;  but  it  has  the 
right  to  instruct  the  jury  as  to  the  nature  of  the  action,  as,  also,  respect- 
ing the  form  of  their  verdict  and  their  general  duty  thereto.  General 
instructions  as  to  the  law,  however,  are  unnecessary. 

From  the  Huntington  Circuit  Court. 

B,  M,  Cobb  and  C.  W,  WathinSy  for  appellant. 
PT.  B".  Trammel,  for  appellee. 

New,  J. — This  actit>n  is  on  a  note  payable  in  a  bank  of 
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this  State.  The  complaint  consists  of  two  paragraphs.  It 
is  alleged  in  the  first  paragraph  of  the  complaint  that  the 
appellant,  Henry  S.  Sprinkle,  on  the  13th  of  Jannaiy,  1886, 
executed  to  A.  Thewecter  his  note  for  $400,  payable  on  or 
before  April  1st,  1887,  at  the  Citizens'  Bank  of  Huntington, 
Indiana,  for  value  received,  without  relief  from  valuation 
or  appraisement  laws,  with  six  per  cent,  interest  until  paid, 
from  April  Ist,  1886,  and  attorney's  fees ;  that  said  note  was 
sold  and  delivered  by  the  payee  to  one  Harmon  M.  Purvi- 
ance,  who  sold  and  delivered  the  same  to  the  appellee  for  a 
valuable  consideration  before  due. 

The  second  paragraph  of  the  complaint  is  not  unlike  the 
first,  except  that  it  declares  upon  the  note  as  a  lost  instru- 
ment. 

The  appellant  demurred  to  each  paragraph  of  the  com- 
plaint, which  demurrers  were  overruled  and  excepted  to. 

An  answer  was  then  filed  by  the  appellant  to  the  com- 
plaint averring  that  the  payee  of  the  note,  conspiring  with 
other  parties  to  swindle  and  defraud  him,  obtained  his  sig- 
nature to  the  note  sued  on,  by  representing  that  he  was  the 
agent  of  a  corporation  known  as  the  Crawford,  Henry  and 
Williams  County  Seed  Company ;  that  said  corporation  was 
solvent,  and  organized  under  the  laws  of  the  State  of  Ohio ; 
that  if  the  appellant  would  execute  the  note  sued  on  said 
company  would  sell  for  him  by  March  1st,  1887,  eighty 
bushels  of  Bohemian  oats  for  a  price  of  ten  dollars  per 
bushel,  less  twenty-five  per  cent,  as  commission  for  such 
sale ;  that  the  payee  of  the  note  knew  that  said  company 
was  insolvent  and  worthless ;  that  he  executed  the  note  on 
the  representation  of  the  payee  as  to  the  validity,  existence 
and  solvency  of  said  corporation,  as  said  payee  well  knew, 
when,  in  fact,  as  said  payee  knew,  said  corporation  was  wholly 
insolvent,  not  having  the  ability  to  perform  any  of  said 
engagements  or  undertakings;  that  at  the  proper  time  he 
appeared,  ready  to  deliver  said  eighty  bushels  of  oats  to  said 
pretended  agent,  at  the  place  where  it  was  stipulated  he 
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should  deliver  them^  and  where  he  was  directed  so  to  do, 
but  said  agent  refused,  failed  and  neglected  to  pay  for  the 
same,  and  in  fact,  for  fear  of  a  criminal  prosecution,  for  this 
and  similar  transactions,  had  departed  for  parts  unknown ; 
that  the  appellee  had  full  knowledge  of  the  consideration 
for  which  the  note  was  given  at  the  time  of  his  purchase 
thereof. 

The  answer  was  demurred  to  by  the  appellee,  the  de- 
murrer overruled  and  exception  taken. 

The  appellee  then  filed  a  reply  to  the  answer  in  one  para- 
graph, in  which  he  says,  that  at  the  time  he  purchased  the 
note  sued  on,  he  had  no  notice  of  the  existence  of  any  defence 
thereto,  but  admits  that  all  the  other  material  averments  in 
the  answer  are  true. 

The  cause  was  tried  by  a  jury,  who,  by  request  of  the  ap- 
pellant, returned  a  special  verdict.  Both  parties  moved  for 
judgment  on  the  special  finding.  The  appellant  further 
moved  for  judgment  on  the  pleading  notwithstanding  the 
special  verdict,  and  also  asked  for  a  venire  de  novo,  all  of 
which  motions  by  the  appellant  were  overruled,  and  excep- 
tions taken  upon  each  ruling. 

The  court  sustained  the  appellee's  motion  for  judgment  on 
the  special  verdict,  and  judgment  was  rendered  accordingly. 

The  appellant  then  filed  a  motion  and  reasons  for  a  new 
trial,  which  motion  was  overruled  and  exception  taken. 

Seven  grounds  of  error  are  assigned  by  the  appellant. 
Those  not  discussed  in  the  appellant's  brief  will  not  be  con- 
sidered. 

fl 

There  was  no  error  in  overruling  the  appellant's  motion 
for  judgment  on  the  pleadings. 

Cross-errors  have  not  been  assigned  by  the  appellee,  and, 
therefore,  we  are  not  required  to  pass  upon  the  sufficiency  of 
the  answer,  to  which  a  demurrer  was  sustained. 

It  is  alleged  in  the  answer  that  the  appellee  had  full  knowl- 
edge of  the  consideration  for  which  the  note  was  given  at  the 
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time  he  parchased  the  same.  If  this  is  not  equivalent  to  an 
averment  that  the  appellee,  when  he  purchased  the  note^  had 
full  knowledge  that  its  execution  was  obtained  by  the  fraud- 
ulent devices  set  out  in  the  answer,  then  the  admissions 
made  in  the  plaintiff's  reply  do  not  very  seriously  affect  him 
as  a  matter  of  pleading.  In  the  reply  it  is  also  alleged  by 
the  appellee  that  at  the  time  he  purchased  the  note  sued  on, 
he  had  no  notice  of  the  existence  of  any  defence  thereto. 
We  do  not  think  that  upon  this  state  of  the  pleadings,  it  can 
be  said  that  the  appellee  so  admits  the  allegations  of  the 
answer  as  to  entitle  the  appellant  to  a  judgment  notwith- 
standing the  special  verdict. 

The  court  did  not  err  in  overruling  the  motion  of  appel- 
lant for  judgment  on  the  special  verdict,  and  in  sustaining 
the  motion  of  the  appellee  for  judgment  on  the  special  ver- 
dict. 

The  juiy  found  that  on  the  13th  of  January,  1886,  the 
appellant  executed  and  delivered  to  the  payee  the  note  sued 
on  ;  that  for  a  valuable  consideration  the  payee  assigned  the 
note  before  it  became  due  to  one  Harmon  M.  Purviance, 
who,  before  it  became  due,  assigned  the  same  to  the  appellee 
for  a  valuable  consideration,  in  due  course  of  business,  and 
that  the  appellee  purchased  the  same  without  any  knowledge 
of  the  existence  of  any  defence  thereto. 

With  this  finding  of  facts  it  was  the  duty  of  the  court  to 
sostain,  as  it  did,  the  appellee's  motion  for  judgment  in  his 
fiivor  on  the  special  verdict. 

No  error  was  committed  in  overruling  this  motion  for  a 

new  trial. 

The  appellant  insists  that  this  motion  ought  to  have  been 
sustained,  because  the  special  verdict  takes  no  notice  of 
the  admissions  contained  in  the  appellee's  reply. 

The  contention  of  the  appellant  is,  that  the  reply  admits 
knowledge  by  the  appellee,  at  the  time  he  purchased  the 
note,  that  the  signature  of  the  appellant  was  obtained  thereto 
by  fraud,  and  that,  therefore,  the  jury  should  have  found 
that  such  knowledge  was  possessed  by  the  appellee  when  he 
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bought  the  note.  There  is  nothing  in  the  bill  of  exceptions 
showing  that  any  effort  was  made  by  the  appellant  to  have 
the  attention  of  the  jury  called  to  the  fact,  by  instructions 
from  the  court  or  otherwise^  that  an  admission  had  been 
made  in  the  reply  of  appellee  as  claimed  by  the  appellant. 

Where  a  special  verdict  is  requested  the  instructions  of 
the  court  are  very  limited,  but  the  court  would  have  the 
right  to  instruct  the  jury  as  to  the  nature  of  the  action  and 
the  issues;  also,  respecting  the  form  of  their  verdict  and 
their  general  duty  in  relation  thereto.  General  instructions 
as  to  the  law,  however,  are  unnecessary.  Toler  v.  KeikeVy 
81  Ind.  383;   Woollen  v.  WirCy  110  Ind.  251. 

We  very  much  doubt  whether  it  is  fairly  deducible  from 
any  admissions  contained  in  the  reply,  that  the  appellee,  at 
the  time  he  purchased  the  note,  had  knowledge  that  its  ex- 
ecution was  procured  by  fraud. 

Judgment  affirmed  with  costs. 

FUed  AprU  4, 1891. 


No.  48. 

Robertson  v.  Cooper  et  al. 

Pbomibsoby  Notb. — BjiUinJlrB%ghi.—Salt, — Abn-Cbmp2iaiie«  wiJlh  Statute, — 
Eights  of  Innocent  Purehaaer, — A  promissory  note,  not  governed  by  the 
law  merchant,  given  for  a  patent-right,  the  vender  of  which  has  not 
complied  with  the  statute  of  this  State,  which  requires  venders  of 
patent  rights  to  file  with  the  county  clerk  copies  of  the  letters-patent, 
and  to  make  an  affidavit  that  the  letters  are  genuine,  and  requiring  that 
notes  given  for  the  purchase  of  such  rights  shall  contain  the  words 
'*  given  for  a  patent-right,"  can  not  be'  collected  by  the  payee,  a  pur- 
chaser with  notice,  or  an  innocent  holder. 

Same. — Exercise  of  Right  in  Another  Stale. — The  fact  that  the  right  sold  was 
to  be  exercised  and  enjoyed  in  another  State  is  immateriaL 

From  the  Dearborn  Circuit  Court. 
N.  8.  Oivan^  for  appellant. 
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Cbumpackjs&b,  J. — Briefly  stated,  the  fieiots  in  this  case  as 
shown  by  the  pleadings,  and  proved  at  the  trial,  are  these : 
On  the  23d  day  of  November,  1874,  the  appellees  gave  to 
W.  N.  Cartice  &  Bro.  their  promissory  note  for  one  hundred 
dollars,  due  six  months  after  date,  without  relief  from  val- 
uation laws.  The  note  was  given  for  the  right  to  use,  and 
to  sell  for  others  to  use,  in  Campbell  county,  Kentucky,  an 
alleged  patented  washing  machine,  designated  as  ^'  Bichard- 
son^s  Little  Washer/'  The  sale  was  made  and  the  note 
given  in  Dearborn  county,  Indiana,  and  the  venders  of  the 
patent-right  had  not  filed  in  the  clerk's  office  in  Dearborn 
county,  copies  of  the  letters-patent,  nor  an  affidavit  stating 
that  the  letters-patent  were  genuine  and  bad  not  been  re- 
voked, and  that  they  had  authority  to  sell  or  barter  the  al- 
leged patent-right,  nor  was  there  any  affidavit  filed  showing 
the  name,  age,  occupation  or  residence  of  the  patentee  or  his 
agent.  The  note  was  dated  at  Guilford,  Indiana.  It  desig- 
nated no  place  of  payment,  and  the  clause  ^'  given  for  a 
patent-right ''  was  not  inserted  in  it.  Before  the  note  ma- 
tured the  appellant  bought  it  of  the  payees  for  a  valuable 
consideration,  without  knowledge  that  it  was  given  for  a 
patent-right,  and  they  assigned  it  to  him  by  endorsement. 

Upon  these  facts  the  court  below  held  that  the  collection 
of  the  note  could  not  be  enforced  because  the  provisions  of 
sections  6054  and  6056,  B.  S.  1881,  concerning  patent-rights, 
had  not  been  complied  with. 

The  law  peremptorily  requires  venders  of  patent-rights  in 
this  State  to  file  copies  of  their  letters-patent  duly  authen- 
ticated, together  with  affidavits  disclosing  certain  other 
facts,  in  the  clerk's  office  in  the  county  where  sales  are  made, 
and  that  notes  given  for  the  purchase  of  such  rights  shall 
contain  the  clause  ^^  given  for  a  patent-right."  A  penalty  is 
imposed  for  the  violation  of  any  of  the  provisions  of  this 
law.  See  sections  above  cited.  A  promissory  note  given 
against  the  provisions  of  this  statute  can  not  be  collected  in 
the  hands  of  the  payee  or  a  purchaser  who  buys  with  notice 
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of  the  consideration.  This  was  settled  in  the  cases  of  New 
V.  Walker,  108  Ind.  366,  and  BrechbUl  v.  Randally  102  Ind. 
628. 

It  is  insisted,  however,  that  an  innocent  purchaser  of  such 
a  note  for  a  valuable  consideration  may  enforce  its  collec- 
tion whe|;e  the  actual  consideration  is  not  impeached,  be- 
cause the  maker,  as  well  as  the  payee  of  the  note,  ought  to 
have  seen  that  the  provisions  of  the  law  were  complied  with. 

No  penalty  is  imposed  upon  the  maker  of  a  note  for  vio- 
lating the  provisions  of  the  patent-right  law.  It  this  case, 
too,  the  note  is  not  negotiable  under  the  law  merchant,  and 
it  is  well  settled  by  a  long  line  of  decisions  that  the  maker 
of  such  a  note  may  assert  any  and  all  defences  he  may  have 
against  the  note,  whether  legal  or  equitable,  in  the  hands  of 
an  innocent  purchaser  the  same  as  he  could  if  it  were  in  the 
hands  of  the  payee.  The  doctrine  of  caveat  emptor  applies 
to  purchasers  of  such  paper,  and  by  its  very  terms  he  is  put 
upon  his  guard. 

In  the  hands  of  the  payees  the  note  was  not  collectible. 
No  enforceable  right  can  be  founded  upon  a  transaction 
against  the  penal  laws  of  the  State,  and  it  is  a  familiar  prin- 
ciple of  law  that  one  can  not  sell  a  higher  right  or  interest 
in  pro|>erty  than  he  has  himself,  excepting  instances  where 
the  element  of  estoppel  is  involved. 

We  do  not  decide  what  the  rights  of  the  parties  would 
be  if  the  note  in  suit  had  been  written  payable  at  a  bank  in 
this  State. 

It  is  insisted  further  that  the  law  regulating  sales  of  patent- 
rights  does  not  control  in  this  case  because  the  right  sold 
was  to  be  exercised  and  enjoyed  in  the  State  of  Kentucky. 
We  can  not  assent  to  this  view.  This  law  is  in  the  nature 
of  a  police  regulation,  and  was  designed  to  protect  the  citi- 
zens of  the  State  against  fraud  and  imposition.  It  requires 
patent-right  venders  to  record  in  public  offices  in  counties 
in  which  they  do  business,  certain  information  deemed  im- 
portant for  the  protection  of  those  investing  in  this  peculiar 
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intangible  species  of  property.  The  conseqaences  of  the 
law  operate  against  the  vender  directly  and  his  franchise  is 
affected  only  indirectly  by  its  provisions.  It  is  a  just  and 
equitable  statute  and  should  receive  a  liberal  construction, 
and  we  are  not  inclined  to  impair  its  usefulness  by  limiting 
its  operation  according  to  the  views  advanced  by  counsel  for 
the  appellant. 

It  was  the  evident  purpose  of  the  Legislature  in  the  en- 
actment of  this  law  to  compel  venders  of  patent-rights  to 
file  copies  of  the  letters-patent  and  affidavits  in  all  counties 
where  sales  are  made  without  regard  to  the  locality  in  which 
the  right  sold  is  to  be  exercised. 

The  judgment  is  affirmed,  with  costs. 

Filed  April  4, 1891. 


No.  36. 

Deweese  v.  Smilet. 

Costs. — Burden  on  Motion  to  Tax. — A  party  against  whom  a  jndgment  has 
been  rendered,  complaining  of  costs  taxed  against  him,  has  the  harden 
to  show  that  such  costs  fall  within  some  of  the  exceptions  to  the  gen- 
eral rule  requiring  the  defeated  party  to  pay  all  the  costs  of  the  action. 

Same.— Fees  of  Wttiuues.^Diteharffe  tjf  B^are  CUm  (4  THal— Burden  o/ 
I\'o<4, — The  general  rule  is  that  a  plaintiff  is  not  bound  to  discharge 
his  witnesses  when  he  has  concluded  their  examination,  upon  his  orig- 
inal case,  until  the  evidence  on  both  sides  has  been  closed ;  especially 
when  there  are  affirmative  defences,  in  support  of  which  the  defendant 
proceeds  to  offer  proof,  and  which  may  require  testimony  in  rebuttal. 
In  such  a  case  he  may  fairly  presume  that  his  witnesses  may  be  needed 
again,  and  if  he,  in  good  faith,  retain  them,  and  it  turns  \>ut  that  no 
evidence  has  been  given  in  defence  which  requires  their  use,  he  can  not 
be  compelled  to  pay  the  expense  of  holding  such  witnesses  over  until 
the  close  of  the  evidence.  If  the  defendant  complain  of  his  action,  he, 
the  defendant,  has  the  burden  of  showing  that  there  existed  some  special 
reason  why  he  should  have  discharged  such  witnesses  and  not  retained 
them. 

Vol.  1.— 6 
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Same. — Ptaint^  Betaining  Ihfendant^t  WUnem, — ^A  plaintifif  retaining  one 
of  the  defendant's  witnesses  an  extra  day,  without  having  subpoenaed 
him  as  his  own  witness,  after  the  defendant  has  discharged  him,  and 
not  calling  him  as  a  witness,  is  liable  for  the  extra  costs  thereby  made. 

Same. — Faibiire  to  (hU  Witnen  /Subpomaed, — A  party  sabpoenaing  a  witness 
and  not  osing  him  is  liable  for  his  costs. 

Same. — OoUling  to  the  Stand  hut  not  Examining  Witness, — A  party  calling  a 
person  as  a  witness,  withoat  subpoenaing  him,  having  him  sworn,  but 
not  examining  him  upon  any  question  at  issue,  is  liable  for  his  costs. 

From  the  Decatur  Circuit  Court. 
J.  8.  Seobeyy  for  appellant. 

Beinhard^  J. — The  ruling  of  the  court  below,  of  which 
the  appellant  complains,  and  which  presents  the  only  point 
for  our  consideration,  is  the  sustaining  of  a  motion  of  the  ap- 
pellee, who  was  the  defendant  below,  to  tax  to  the  appellant, 
or  plaintiff  below,  who  had  been  the  successful  party  in  a 
trial  before  that  tribunal,  a  portion  of  the  fees  of  certain  wit- 
nesses in  the  case.  The  motion,  which  is  duly  verified,  is  as 
follows,  caption  omitted : 

''  The  defendant  moves  the  court  to  tax  the  witness  fees 
of  Griffith  Ogden  to  the  plaintiff  for  the  last  three  days 
claimed  by  him,  amounting  to  $3.75,  for  the  reason  that  the 
plaintiff  used  said  witness  on  the  first  day,  and  required  him 
to  remain  three  more  days  without  using  him,  or  offering  to 
use  him  any  further.  And  to  tax  the  last  day's  fees  ($1.25) 
claimed  by  Merit  Dorsey  to  plaintiff,  for  the  reason  that 
said  witness  was  not  subpoenaed  by  the  defendant,  and  not 
examined  by  the  plaintiff,  and  after  being  examined  by  the 
defendant  was  discharged  by  him  on  the  third  day  of  the  trial, 
and  not  further  used  by  [him  but]  was  compelled  to  stay  by 
plaintiff.  And  further  to  tax  the  costs  of  the  last  day  claimed 
by  Clifton  Johnson,  $1.25,  and  the  two  last  days  claimed  [by] 
Charles  Johnson,  $2.50,  for  the  reason  that  said  witnesses 
were  kept  in  attendance  after  being  examined  on  the  plain- 
tiff's original  case,  and  not  further  used  by  him.  And  fur- 
ther to  tax  the   last  two  days'  costs  claimed  by  Aquilla 
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Jones,  $2.50,  to  plaintiff,  for  the  reason  that  he  was  kept  in 
attendance  said  two  days  without  cause  and  not  used.  And 
further  to  tax  the  costs  of  the  last  two  days  claimed  by  Jacob 
Doll,  the  plaintiff,  $2.50,  for  the  same  reason.  And  further, 
to  tax  the  costs  of  the  last  two  days,  claimed  by  J.  W.  Cham- 
bers to  plaintiff,  for  the  same  reason,  $2.60.  And  further, 
to  tax  the  costs  of  the  last  day  claimed  by  J.  F.  Deweese  to 
plaintiff,  for  the  same  reason,  $1.25.  And  further,  to  tax  the 
costs  of  Lafayette  Alcorn,  a  witness  subpoenaed  by  plaintiff, 
who  claimed  his  attendance  four  days,  and  mileage,  in  all 
$5.80,  for  the  reason  that  he  was  subpoenaed  by  plaintiff  only, 
and  not  examined. 

''And,  further,  to  tax  the  costs  of  J.  Q.  A.  Garrison  to 
plaintiff — $2.15^for  the  reason  that  said  witness  was  not  ex- 
amined by  the  defendant,  nor  subpoenaed  by  him,  but  was 
called  by  plaintiff,  and  sworn  but  not  examined  on  any  mat- 
ter or  subject  relative  to  the  issues  in  this  case.'' 

Then  follow  the  oath,  jurat,  etc. 

To  this  motion  the  appellant  filed  the  following  counter- 
affidavit  : 

''  Said  plaintiff  appears  to  the  motion  to  tax  costs  herein 
as  stated  in  defendant's  motion,  and  thereupon  files  the 
counter-affidavit  of  John  8.  Scobey  therein,  as  follows,  to 
wit :  '  John  S.  Scobey,  on  oath,  says,  that  he  was  the  sole  at- 
torney of  the  plaintiff  on  the  trial  of  this  cause ;  that  said 
trial  began  February  14th,  1889,  that  day  being  Thursday; 
that  said  trial  continued  until  court  adjourned  on  Saturday, 
the  16th,  over  till  Monday,  the  18th ;  that  on  Saturday,  the 
16th,  deponent  did  say  to  plaintiff  and  his  witnesses  that  they 
could  not  be  discharged,  for  the  reason  that  the  evidence  on 
the  defendant's  side,  of  off-set,  counter-claim,  etc.,  was  then 
being  heard,  and  did  not  close  for  defendant  until  Monday  ; 
and  that,  not  being  able  to  see  or  know  what  case  the  defend- 
ant would  make,  the  defendant  himself  being  then  on  the 
witness-stand,  or  what  proof  he  might  offer,  which  on  the 
part  of  plaintiff  should  be  rebutted  by  the  plaintiff,  there- 
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fore  his,  plaintiff's^  witnesses  could  not  be  discharged  then, 
or  at  any  time  until  the  defendant's  evidence  closed ;  and 
said  evidence  did  not  close  until  on  Monday,  February  18th, 
1889,  and  he  further  says  not.' " 

This  affidavit  was  duly  signed  and  sworn  to. 

The  question  made  on  these  two  affidavits  was  submitted 
to  the  court,  which,  as  we  have  seen,  sustained  the  motion, 
and  ordered  that  all  the  costs  covered  by  the  appellee's  mo- 
tion should  be  taxed  to  the  appellant. 

Was  this  error  ? 

It  appears  from  the  bill  of  exceptions  that  the  trial  of  the 
cause,  in  which  these  costs  were  made,  consumed  four  days, 
beginning  on  Thursday  of  one  week  and  closing  on  Monday 
of  the  next. 

It  also  appears  that  the  defendant  had  filed  answers  of  set- 
off and  counter-claim  besides  the  general  denial,  and  was 
offering  evidence  under  these  defences  on  Saturday  when  the 
court  adjourned  over  till  Monday. 

As  the  two  affidavits  comprised  all  the  evidence  upon 
which  the  question  was  submitted  to  the  court,  we  think  if 
there  was  any  evidence  contained  in  these  affidavits  which 
tended  to  sustain  the  court  in  its  ruling,  we  can  not  disturb 
that  ruling ;  but  if,  on  the  other  hand,  there  is  any  item  of 
costs  that  was  taxed  to  the  appellant,  and  as  to  that  item 
there  is  no  evidence  tending  to  sustain  the  court's  ruling,  it 
is  clearly  our  duty  to  remand  the  cause  to  the  circuit  court 
that  the  proper  order  may  be  made  which  will  be  found  to 
be  in  harmony  with  our  conclusions. 

The  appellant  having  recovered  judgment  in  the  trial  of 
the  cause  wherein  these  costs  were  made,  that  judgment 
would  ordinarily  carry  with  it  the  costs  also,  and  if  the  ap- 
pellee asserts,  as  he  does  here,  that  any  portion  of  such  costs 
should  be  taxed  to  the  appellant,  it  devolves  upon  him  to 
show  that  such  portion  of  costs  comes  within  some  one  or 
more  of  the  exceptions  to  the  general  rule  just  stated. 

There  were  eleven  witnesses,  a  portion  of  each  of  whose  fees 
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the  court  ordered  to  be  taxed  to  the  appellant.  All  of  these 
witnesses  bat  three,  Dorsey,  Alcorn  and  Anderson,  were  ap- 
pellant's witnesses,  and  had  been  examined  by  him  upon  his 
original  case  and  then  ordered  to  remain  till  the  evidence 
was  closed.  In  assessing  the  costs  of  these  witnesses  against 
the  appellant  the  court  must  have  proceeded  upon  the  idea 
that  it  was  the  duty  of  the  appellant  to  discharge  his  wit- 
nesses as  soon  as  he  bad  rested  his  case  and  before  the  de- 
fendant commenced  the  examination  of  his  witnesses.  The 
appellee  has  not  favored  us  with  a  brief,  but  this  seems  to  be 
the  theory  of  the  appellee's  affidavit,  and  we  find  nothing  in 
either  of  the  affidavits  which  discloses  any  other  hypothesis. 

In  this  view  of  the  law,  adopted  by  the  lower  court,  we 
can  not  concur.  A  party  plaintiff,  ordinarily,  when  he  has 
concluded  the  examination  of  a  witness  upon  his  original 
case,  is  not  compelled  to  discharge  such  witness  until  the  ev- 
idence on  both  sides  has  been  closed.  Especially  is  this  true 
when  there  are  affirmative  answers  in  support  of  which  the 
defendant  proceeds  to  offer  proof,  and  which  may  require 
testimony  in  rebuttal.  Before  the  court  would  be  author- 
ized, in  such  a  case,  to  order  the  taxation  to  the  plaintiff  of 
the  costs  of  keeping  such  witness  longer  than  the  first  day, 
provided  the  evidence  was  not  concluded  on  that  day,  it  must 
be  made  to  appear  by  the  defendant,  who  asks  such  an  or- 
der, that  there  exists  some  special  reason  why  this  should  be 
done,  and  no  such  reason,  we  think,  was  shown  in  this  case. 

The  plaintiff  can  not  be  presumed  to  anticipate  what  evi- 
dence «the  defendant  will,  or  will  not,  produce.  We  think 
he  may  fairly  assume  that  his  witnesses  may  be  needed 
again,  and  if  he,  in  good  faith,  retain  them,  and  it  turns  out 
that  no  evidence  has  been  given  in  defence  which  requires 
their  use  again,  he  can  not  be  compelled  to  pay  the  expense 
of  holding  such  witnesses  over  till  the  close  of  the  evidence. 
What  we  have  said  applies  to  the  costs  of  all  the  witnesses 
except  three,  viz. :  Merit  Dorsey,  Lafayette  Alcorn,  and 
J.  Q.  A.  Garrison.     Dorsey  had  not  been  summoned  by*the 
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appellee,  nor  was  he  examined  by  the  appellant.  He  was 
ordered  by  the  appellant  to  remain  over,  and  we  think  the 
court  did  right  in  assessing  the  costs  of  detaining  him  to  ap- 
pellant. The  witness  Alcorn  had  been  summoned  by  the 
appellant,  but  was  not  examined  by  him.  We  think  tlie 
court  committed  no  error  in  ordering  appellant  to  pay  the 
fees  of  this  witness.  Garrison  was  neither  subpoenaed  nor 
examined  by  appellee,  but  was  called  and  sworn  by  appel- 
lant, but  not  examined  relative  to  any  of  the  issues  involved 
in  the  case.  We  think  the  court  properly  ordered  the  costs 
occasioned  by  this  witness  to  be  taxed  to  the  appellant. 

For  the  error  which  we  think  the  circuit  court  committed 
in  sustaining  the  appellee's  motion  to  tax  all  the  costs  speci- 
fied and  set  out  in  the  motion,  the  ruling  of  the  court  is  re- 
versed at  the  costs  of  the  appellee,  and  the  cause  is  remanded 
to  the  court  below,  with  instructions  to  overrule  said  appel- 
lee's motion  as  to  the  taxation  of  the  fees  of  all  the  witnesses 
therein  named,  except  those  of  Merit  Dorsey,  Lafayette  Al- 
corn, and  J.  Q.  A.  Garrison,  and  to  sustain  the  appellee's 
motion  to  tax  the  fees  of  said  Dorsey,  Alcorn,  and  Garrison 
to  the  appellant,  and  for  further  proceedings  not  inconsistent 
with  this  opinion. 

Filed  April  4, 1891. 


No.  45. 

Kain  v.  Rinker. 

Pleading. — Fraud. — In  pleading  fraud  it  is  necessary  to  show  the  facts 
constituting  it. 

Same — Fraudulent  ReprteeniaUon. —  Deceiving. — Relying  Upon, — A  person 
defending  upon  the  ground  of  fraudulent  representations  must  show 
himself  to  have  been  ignorant  of  the  truth  in  regard  to  the  matter 
about  which  the  representations  were  made ;  and  that  he  relied  upon  the 
representations,  and  acted  upon  them  to  his  damage. 
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Same. — lUegalUy  of  Connderalion. — FUading. — If  the  maker  of  a  note,  in 
an  action  thereon  against  him,  desires  to  plead  the  illegality  of  the  con- 
sideration thereof,  he  must  state  fully  and  clearly  all  the  facts  which 
enter  into  and  constitute  the  consideration,  and  render  it  invalid. 

Fraud. — I^vmise,  to  be  Performed  in  Future, — A  promise,  to  be  performed 
in  the  future,  can  not  ordinarily  be  made  the  basis  on  which  to  found 
an  action,  or  a  defence,  for  fraud. 

Same. — lUegality  of  Ciwifracto. — Presuiiy^ioni  of, — Amount  of  Proof, — Couxts 
will  not  indulge  any  presumptions  against  the  legality  of  a  contract ; 
but,  on  the  contrary,  they  will  indulge  the  presumption  of  legality  until 
it  is  clearly  overthrown  by  facts.  They  will  not  declare  it  illegal  with- 
out a  complete  showing  of  all  the  facts  and  circumstances. 

From  the  Huntington  Circuit  Court. 

T,  O.  Smithy  for  appellant. 

/.  (7.  BranyaUy  M.  L.  Spencer  and  0.  A.  Yopst,  for  ap- 
pellee. 

Black^  C.  J. — This  was  an  action  by  the  appellant,  John 
W.  Kain,  against  the  appellee^ou  a  promissory  note  governed 
by  the  law  merchant,  made  by  the  appellee  to  the  appellant, 
for  three  hundred  dollars,  with  interest  at  the  rate  of  eight 
per  cent.,  payable  annually. 

A  demurrer  to  the  answer  was  overruled,  and  this  ruling 
is  assigned  as  error. 

By  the  answer  the  appellee  admitted  the  execution  of  tlie 
note  sued  on,  and  alleged,  in  substance,  that  it  was  illegal  as 
to  its  consideration  and  every  part  thereof,  in  this,  that  it 
was  given  in  renewal  of  a  note  for  the  same  amount  executed 
by  the  appellee  to  one  Alexander  Kain ;  that  said  Alexan- 
der Kain  was  engaged  in  a  fraudulent,  swindling  and  gam- 
ing business,  and  obtaining  thereby  of  unsuspecting  parties 
their  noteL  payable  in  banks  within  this  State,  for  the  sole 
purpose  of  swindling  the  makers  of  said  notes ;  that  about 
one  year  before  the  execution  of  the  note  in  suit  said  Alex- 
ander Kain,  conspiring  with  the  appellant  and  others  to  ap- 
pellee unknown,  to  swindle  and  defraud  appellee,  procured 
him  to  sign  the  original  note  '^  by  the  following  false  and 
fraudulent  practices,  to  wit :  They  represented  that  they  were 
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agents  for  a  corporation,  known  by  the  appellation  of  a  cor- 
poration  under  the  laws  of  Ohio,  and  that  the  same  was 
goodj  valid  and  solvent,  and  that  if  defendant  would  execute 
said  note  for  said  sum  they  would  deliver  him  twenty  bushels 
of  graiui  which  was  not  the  real  value  thereof,  but  a  specu- 
lative value,  and  that  if  he  would  execute  said  gaming  price 
per  bushel,  as  represented  in  said  note,  they  would  sell  for 
him  double  the  number  of  bushels  of  the  same  kind  of  grain 
and  at  the  same  gaming  price ;  that  there  was  no  other  or 
further  consideration  for  said  original  note ; "  that  when  the 
payee  thereof  received  it  he  knew  ''  there  was  nothing  in  said 
consideration  but  said  gaming  and  swindling  consideration  in 
said  note ; "  that  afterwards  the  appellant,  for  the  purpose 
of  aiding  said  Alexander  Kain  in  swindling  the  appellee  and 
all  others  whom  he  could  victimize,  ^'  and  in  which  he  was 
a  co-conspirator  with  Alexander  Kain,''  took  said  note  and 
others  of  like  character  by  assignment  from  his  co-conspira- 
tors, and  pretended  to  sell  to  said  Alexander  Kain  and  deed 
him  certain  real  estate  as  a  consideration  therefor,  the  ap- 
pellant knowing  that  the  "  consideration  in  said  note  at  the 
time  he  took  the  same  and  at  the  time  he  parted  with  the 
title  to  his  said  land  was  illegal,  void  and  fraudulent,  and  was 
so  obtained  with  intent  to  cheat  this  defendant,  and  that  he  so 
took  it  with  such  intent ;  that  afterwards  plaintifP  placed  said 
note  in  the  hands  of  Thomas  Q.  Smith  for  collection ;  that 
plaintiff  paid  said  Smith  the  sum  of  (25,  which  was  the  full 
and  real  value  of  said  grain  by  defendant  obtained  for  said 
note,  and  at  the  same  time,  and  without  any  new  consider- 
ation whatever,  renewed  said  original  note  by  giving  to  plain- 
tiff the  one  now  in  suit ;  that  the  said  note  sued  upon  is  a 
fraud  and  a  cheat,  whose  only  consideration  is  as  above  set 
out,  and  is  still  in  the  hands  of  one  of  the  original  oon- 
spirators.'* 

It  will  have  been  observed  that  the  answer  alleges  that  the 
"plaintiff"  paid  one  Smith,  who  held  the  original  note  for 
collection,  twenty-five  dollars,  **  which  was  the  full  and  real 
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valae  of  said  grain  by  defendant  obtained  on  said  note/' 
Taking  this  statement  in  connection  with  what  immediately 
follows  it,  the  use  of  the  word  ''plaintiff"  may,  perhaps, be 
treated  as  a  clerical  mistake.  It  is  not  alleged  that  the  sum 
so  paid  was  agreed  upon  as  being  the  value  of  the  grain,  or 
that  it  was  given  and  received  as  such,  or  in  payment  for 
the  grain. 

The  terms  of  the  original  note  are  not  stated,  but  it  is  al- 
leged to  have  been  for  the  same  amount  as  the  note  in  suit. 
If  it  contained  the  same  provisions  concerning  interest,  it 
would  seem  that  about  one  year  afler  its  execution  the  ap- 
pellee paid  the  interest  then  due  and  payable,  and  executed 
to  the  assignee  a  new  note  for  the  principal.  The  payment 
alleged  must  be  regarded  as  a  payment  upon  the  note.  ^ 

There  is  indication  of  want  of  a  well-defined  theory  of  the 
defence  in  the  mind  of  the  pleader.  It  is  not  made  clear 
whether  he  intended  to  plead  fraud  or  the  illegality  of  the 
consideration.  If  it  was  the  intention  to  state  a  defence  based 
on  fraudulent  representations,  there  was  a  failure  to  set 
forth  facts  essential  to  such  a  defence.  In  pleading  fraud  it 
is  necessary  to  show  the  facts  constituting  it.  We  will  men- 
tion some  of  the  faults  of  the  pleading  in  this  regard. 

The  representation  that  the  payee  of  the  original  note  and 
others  were  agents  of  a  corporation,  and  that  it  was  good, 
valid  and  solvent,  does  not  seem  to  be  connected  with  other 
matters  alleged. 

Whatever  may  have  been  the  kind  of  grain  sold,  it  is  not 
shown  that  there  was  any  misrepresentation  as  to  its  quality. 
A  promise  to  sell  grain  for  the  appellee  is  alleged.  It  is  not 
shown  that  there  was  no  intention  to  perform  the  promise, 
and,  indeed,  it  nowhere  appears  that  it  was  not  performed. 
A  promise  to  be  performed  in  the  future  can  not,  ordinarily, 
be  made  a  basis  on  which  to  found  an  action  or  a  defence 
for  fraud.     Burt  v.  Bowles,  69  Ind.  1. 

It  does  not  even  appear  that  the  appellee  was  at  any  time 
deceived.     As  far  as  appears  from  facts  stated  it  can  not  be 
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said  that  the  parties  to  the  transaction  did  not  stand  upon  an 
equal  footing  as  to  knowledge  of  all  the  existing  facts.  A 
person  defending  upon  the  ground  of  fraudulent  representti- 
tions  must  show  himself  to  have  been  ignorant  of  the  truth 
in  regard  to  the  matter  about  which  the  misrepresentation 
was  made.  He  must  show  that  he  relied  upon  the  represent 
tation  and  acted  upon  it  to  his  damage. 

It  appears  that  the  grain  was  '^  obtained  for  said  note ''  by 
the  appellee,  and  it  may  be  inferred  that  he  retained  it,  and, 
considering  the  nature  of  the  transaction,  and  all  the  state- 
ments of  the  answer,  there  is  strong  indication  of  the  af- 
firmance of  the  original  contract  by  part  payment  and  the 
execution  of  the  note  in  suit  after  the  lapse  of  about  one  year 
from'the  original  transaction. 

The  answer  does  not  sufficiently  show  that  the  consider- 
iition  was  illegal.  It  is  characterized  in  the  pleading  as  a 
gaming  and  swindling  consideration,  but  it  is  not  shown  to 
be  such  by  the  allegation  of  matter  of  fact.  None  of  the 
acts  or  promises  of  any  of  the  parties  were  shown  to  have 
been  made  dependent  upon  any  uncertain  act  or  event.  Noth- 
ing was  shown  to  have  been  hazarded  upon  the  determina- 
tion of  any  unsettled  question. 

If  it  was  intended  to  show  that  the  contract  was  illegal 
because  it  involved  an  agreement  or  conspiracy  between  the 
maker  and  the  payee  of  the  note  to  defraud  innocent  third  per- 
sons, the  pleader  failed  to  make  such  a  showing ;  indeed,  the 
contrary  is  indicated.  It  is  stated  that  Alexander  Kain  was 
engaged  in  a  fraudulent,  swindling  and  gaming  business,  and 
obtaining  thereby  of  unsuspecting  parties  their  notes,  pay- 
able in  bank,  for  the  sole  purpose  of  swindling  the  makers  of 
said  notes;  and  that  Alexander  Kain,  conspiring  with  the 
appellant  and  others  '^  to  swindle  and  defraud  defendant^  pro- 
cured defendant  to  sign,''  etc. ;  and  that  appellant,  for  the 
purpose  of  aiding  Alexander  Kain  in  ^*  swindling  this  de^ 
fendant  and  all  others  whom  he  could  victimize,  and  in  which 
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he  was  a  co-conspirator  with  Alexander  Kain/'  took  said 
note  and  others  of  like  character  by  assignment,  etc. 

There  seems  to  be  here  a  reference  to  the  other  notes  which 
Alexander  Kain  was  engaged  in  taking  for  the  purpose  of 
swindling  the  makeirs  thereof.  It  is  also  alleged  that  the  ap- 
pellant took  the  original  note,  knowing  that  it  was  obtained 
with  the  intent  to  cheat  ^'  this  defendant/'  and  that  he  took 
it  with  such  intent. 

How  far  the  promise  to  sell  grain  entered  into  the  consid- 
eration is  not  shown,  and  it  does  not  appear  that  it  was  made 
and  accepted  with  any  purpose  against  the  rights  of  others 
or  the  interests  of  the  public,  or  with  any  intent  contrary  to 
morality. 

Where  the  maker  of  a  note  desires  in  an  action  thereon 
against  him  to  plead  illegality  of  the  consideration  thereof, 
he  most  state  fully  and  clearly  all  the  facts  which  enter  into 
and  constitute  the  consideration  and  render  it  invalid.  Fisher 
V.  Fisher,  113  Ind.  474. 

The  note  sued  on  imports  a  valid  and  sufficient  consider- 
ation, and  while  courts  will  not  uphold  an  illegal  contract,  they 
will  not  lightly  interfere  with  the  right  of  the  parties  to  a 
contract  to  make  their  own  terms,  and  will  not  declare  a  con- 
tract illegal  without  a  complete  showing  of  all  the  facts  and 
circumstances.  They  will  not  indulge  any  presumptions 
against  the  legality  of  a  contract ;  on  the  contrary,  they  will 
indulge  the  presumption  of  legality  until  it  is  clearly  over- 
thrown by  facts.     Chitty  Contr.,  674. 

The  judgment  is  reversed,  with  costs,  and  with  instruc- 
tion to  sustain  the  demurrer  to  the  answer. 

Filed  April  15, 1891. 
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No.  20. 

Litten  v.  Wright  School  Township. 

Appellate  Goitbt. —  Weight  of  Emdenee, — Where  there  is  evidence  tend- 
ing to  support  the  verdict  of  the  court  below,  the  Appellate  Court  will 
not  reverse  the  judgment  on  the  weight  of  the  evidence. 

Schools  A2xj>  School  Districts. — School  Supplies.—  Us^ulneas  </. — Com- 
peteney  cf  Emdenee. — Where,  in  an  action  against  a  township  on  an  in- 
strument executed  by  the  trustee  in  payment  of  school  supplies  pur> 
chased  by  him,  the  complaint  alleges  that  the  supplies  were  bought  for 
the  use  of  the  public  schools  of  the  township,  and  were  suitable  and 
necessary  for  the  proper  instruction  of  the  pupils,  the  testimony  of 
teachers  of  the  township  and  of  a  former  superintendent  of  the  county 
as  to  the  usefulness  and  necessity  of  the  supplies  is  admissible. 

Same. — Evidence. — In  such  action  letters  written  by  stockholders  of  the 
supply  company  to  former  trustees  of  the  township  referring  to  claims 
and  demands  against  the  township  in  which  they  were  interested,  were 
competent  evidence. 

i 
I 

From  the  Greene  Circuit  Court. 

A.  6.  Gavins,  E.  H.  C.  Oavina  and  W.  L.  GatAnSy  for  ap- 
pellant. 

/.  D.  Alexander  and  JET.  W.  Letsinger,  for  appellee. 

Robinson^  J. — The  instrument  sued  on  in  this  action  is  as 
follows,  viz. : 
"  1225.  State  op  Indiana,  Greene  County, 

"  Trustee's  OflSce,  Wright  Township, 

''  July  25, 1882. 
**  This  is  to  certify  that  there  is  now  due  from  this  town- 
ship, to  H.  L.  Kimberlain  &  Co.,  two  hundred  and  twenty- 
five  dollars  for  part  of  10  of  the  McBride  tellurians,  bought 
for  the  use  of  this  township,  and  payable  out  of  the  special 
school  fund,  at  the  Bloomfield  Bank,  at  Bloomfield,  on  the 
1st  day  of  January,  1886,  with  interest  at  eight  per  cent,  on 
the  amount  after  maturity  till  paid. 

"  Signed  :  James  M.  Stark, 

"  School  Trustee  of  Wright  Township. 
"P.  O.,  Jasonville,  Ind.*' 
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The  complaint,  among  other  things,  alleged  that  the  in- 
strament  set  out  was  given  as  part  payment  for  ten  of  the 
McBride  tellurians  sold  and  delivered  to,  and  received  and 
accepted  by,  said  defendant ;  that  said  tellurians  were  bought 
for  the  use  of  the  public  schools  of  said  township,  and  were 
suitable  and  necessary  for  the  proper  instruction  of  the  pu- 
pils attending  school  in  said  township ;  that  the  instrument 
passed  by  endorsement  to  the  appellant,  who  was  the  plain- 
tiff below. 

The  appellee  answered,  in  five  paragraphs: 

First,  general  denial. 

The  second  paragraph  admits  the  execution  of  the  instrn^ 
ment,  and  that  at  the  time  Stark  was  trustee  of  Wright  town- 
ship, butthat  it  was  given  as  the  pretended  purchase-price 
for  part  of  the  ten  tellurians ;  that  Stark  and  the  payees,  for 
the  purpose  of  cheating  and  defrauding  the  taxpayers  of 
said  township  entered  into  a  corrupt,  immoral,  and  fraudu- 
lent contract  for  the  purchase  of  said  tellurians,  whereby  the 
payees  of  the  instrument  were  to  sell  to  said  township  said 
tellurians  at  and  for  a  greatly  increased  price,  in  excess  of 
their  value,  to  wit :  |45,  when  they  well  knew  that  said  tel- 
lurians were  of  no  value  to  said  township ;  that  as  a  part  of 
said  purchase-price  thereof  said  trustee  was  to  execute  said 
instrument,  and  as  a  consideration  thereof  the  payees  therein 
agreed  to  pay  said  trustee,  and  he  agreed  to  receive  from  the 
payees,  the  sum  of  $70  in  money ;  that  said  instrument  was 
executed  in  pursuance  of  said  corrupt,  immoral,  and  fraudu- 
lent contract,  for  said  purpose,  and  said  trustee  received 
from  the  payees  said  sum  of  $70  in  money,  and  further  de- 
nies each  and  every  allegation  contained  in  the  complaint. 

The  third  paragraph  alleges,  among  other  things,  that  said 
Stark,  as  such  trustee,  in  consideration  of  the  execution  of 
said  instrument,  was  to  receive  from  the  payees  thereof  cer- 
tain moneys,  premiums,  rewards  and  percentages  out  of  said 
instrument  when  the  same  should  become  due,  the  amount 
of  such  moneys,  premiums,  rewards  and  percentages  being 
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unknown;  that  said  instrument  was  executed  on  no  other 
or  different  consideration. 

The  fourth  paragraph  alleges  substantially  the  same  facts  set 
up  in  the  second  and  third  paragraphs^  and  in  addition  alleges 
that  the  further  consideration  for  the  execution  of  said  instru- 
ment was  the  appointment  of  said  Stark  by  the  payees 
thereof,  as  their  agent,  to  sell  said  tellurians  in  the  counties 
of  Greene,  Clay  and  Vigo,  and  said  payees  agreed  to  pay 
said  Stark  moneys,  benefits,  premiums,  rewards  and  draw- 
backs  for  the  sale  of  each  and  every  tellurian  in  said  terri- 
tory, and  said  Stark  agreed  to  accept  the  same,  and  that 
upon  these  facts  and  the  facts  substantially  as  alleged  in 
said  second  and  third  paragraphs,  and  restated  in  this 
answer,  said  instrnment  was  executed. 

The  fifth  alleges  that  said  instrument  was  executed  with- 
out consideration. 

The  appellant  replied  by  general  denial  to  these  several 
answers.  There  was  a  trial  by  jury.  Verdict  for  appellee, 
the  defendant  below.  Motion  for  a  new  trial  overruled  and 
proper  exception,  with  judgment  on  the  verdict.  The  evi- 
dence is  in  the  record. 

The  appellant  assigns  for  error  for  the  reversal  of  the 
cause,  ^^  That  the  court  erred  in  overruling  the  motion  for  a 
new  trial." 

The  following  causes  are  assigned  for  a  new  trial : 

1st.  The  verdict  of  the  jury  is  not  sustained  by  sufficient 
evidence. 

2d.   The  verdict  of  the  jury  is  contrary  to  law. 

3d.  The  court  erred  in  admitting  in  evidence  the  testi- 
mony of  James  McCullough  as  to  the  tellurians  not  being 
necessary  and  useful  school  supplies  for  Wright  school  town- 
ship, and  that  said  tellurians  are  not  beneficial  to  teachers  in 
said  school  township. 

4th.  The  court  erred  in  admitting  in  evidence  the  testi- 
mony of  Cary  Littlejohn  as  to  the  tellurians  not  being  use- 
ful and  necessary  in  Wright  school  township. 
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5th.  The  court  erred  in  admitting  in  evidence  the  testi- 
mony of  Samuel  A.  Axtell  as  to  the  McBride  tellurians  not 
being  useful  and  necessary  in  the  common  schools  of  Wright 
township,  Greene  county,  Indiana,  and  to  illustrate  what  is 
claimed  for  it  with  teachers  who  have  had  no  experience 
with  these  tellurians  and  received  no  instruction  as  to  their 
use. 

6th.  The  court  erred  in  admitting  in  evidence  a  letter 
from  Milton  N.  Moore  to  James  P.  Neal,  dated  January  the 
6th,  1887. 

7th.  The  court  erred  in  admitting  in  evidence  a  letter 
from  H.  L.  Kimberlain  to  Samuel  Grant,  dated  June  15th, 
1884. 

Counsel  for  both  appellant  and  appellee  have  discussed,  at 
great  length,  and  with  much  energy  and  ability,  the  weight 
of  the  evidence.  We  have  given  all  the  evidence  in  the 
case  a  very  careful  and  patient  examination.  There  is  much 
contradiction  and  conflict.  It  may  be  said  that  there  is  much 
conflict  as  to  whether  there  was  a  delivery  of  the  supplies, 
or  whether  they  were  necessary  and  useful  for  the  common 
schools  of  the  township,  for  which  it  is  claimed  they  were 
sold.  Under  the  rule  of  law  so  long  settled  by  the  Supreme 
Court,  and  which  i^  familiar  to  all,  without  here  citing  any 
special  case,  we  can  not  interfere  with  the  finding  of  the  trial 
court,  if  there  was  evidence  that  tended  to  sustain  it.  In 
this  case  we  think  that  rule  of  law  should  be  applied  with  full 
force ;  there  was  evidence  that  tended  to  sustain  the  verdict 
of  the  jury. 

The  third,  fourth,  and  fifth  causes  for  a  new  trial  go  to  er- 
ror in  the  trial  court  in  admitting  certain  evidence  to  go  to 
the  jury  over  the  objection  of  the  appellant.  The  facts  con- 
stituting the  alleged  error  under  these  causes  for  a  new  trial 
may  be  stated  as  follows  :  The  appellee  called  as  a  witness 
James  McCuUough,  who  testified  that  he  resided  in  Wright 
township,  and  taught  school  in  winter  and  farmed  in  the 
summer ;  that  he  held  a  thirty-six  months'  license,  and  had 
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been  teaching  eleven  years^  and  waa  acquainted  with  the 
teachers  in  Wright  township  in  1882  and  now.  The  appel- 
lant then  asked  said  witness  the  following  question,  which 
he  was  permitted  to  answer,  over  the  objection  and  excep- 
tion of  the  appellant :  ''  From  what  you  know  of  teachers 
of  that  township  (Wright)  whether  or  not  these  tellurians 
would  be  useful  and  necessary  for  school  supplies  for  said 
township.  Answer:  I  don't  believe  an  instrument  of  that 
kind  beneficial  to  teachers  of  that  township.'' 

Gary  Littlejohn,  a  witness  on  behalf  of  the  appellee,  tes- 
tified that  he  resided  in  Wright  township,  Greene  county,  In- 
diana; that  he  followed  farming  in  summer  and  teaching 
school  in  winter;  held  a  thirty-six  months'  license;  had 
taught  school  since  1880 ;  that  he  was  acquainted  with  the 
advancement  of  pupils  in  Wright  township,  and  acquainted 
with  the  teachers  in  said  township. 

The  appellee  then  asked  said  witness  the  following  ques- 
tion, which  he  was  permitted  to  answer  over  the  objection 
and  exception  of  the  appellant :  **  State  your  opinion  to  the 
jury  whether  this  machine  is  useful  and  necessary  for  schools 
of  Wright  township  ?  Answer.  I  don't  believe  it  is  an  in- 
strument useful  or  necessary  for  Wright  township." 

The  appellee  further  introduced  as  a, witness  on  his  own 
behalf  Samuel  W.  Axtell,  who  testified  that  he  had  been 
school  examiner  and  superintendent  for  Greene  county,  In- 
diana, for  years,  and  was  acquainted  with  the  advancement 
of  the  pupils  and  qualifications  of  the  teachers  of  Wright 
township. 

The  appellee  then  asked  said  witness  the  following  ques- 
tion, which  he  was  permitted  to  answer  over  the  objection 
and  exception  of  the  appellant : 

'^  Were  these  McBride  tellurians  useful  and  necessary  in 
the  common  schools  of  Wright  township,  Greene  county.  In* 
diana — illustrate  what  is  claimed  with  teachers  who  have  no 
experience  with  these  tellurians,  and  have  received  no  in- 
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straction  as  to  their  use  ?    Answer.   I  consider  them  of  no 
value  in  common  schools  in  Wright  township.^' 

The  question  of  the  powers  and  duties  of  a  school  trustee 
in  furnishing  supplies  for  his  school  township  has  been  be- 
fore the  Supreme  Court  frequently  and  in  various  forms.  The 
law  seems  to  be  well  settled  by  numerous  decisions, ''  that  a 
complaint  against  a  school  township  on  a  contract  for  school 
supplies,  to  be  good,  must  allege  that  such  supplies  were 
necessary  and  suitable  for  the  use  of  the  public  schools  of 
the  township,  and  that  they  have  been  delivered  to  and  ac- 
cepted by  such  township.'' 

Trustees  do  not  and  can  not  act  merely  as  the  agent  of  the 
township.  He  is  a  public  officer,  and  his. relations  to  his 
township,  as  the  name  of  his  office  clearly  imports,  are  all 
of  a  fiduciary  nature.  In  dealing  with  such  trustee,  all  per- 
sons are  bound  to  take  tiotice  of  his  official  and  fiduciary 
character,  and  to  know  he  can  only  bind  his  township  by  his 
contracts,  verbal  or  written,  when  it  appears  or  is  shown  by 
proper  averment  and  proof  that  such  contracts  are  author- 
ized by  law.  Bloomington  School  Tp.  v.  National  School  Fur- 
nishing Co.f  107  Ind.  43. 

The  complaint  in  this  case  seems  to  have  been  drawn  with 
especial  reference  to  this  authority,  for  it  is  averred  in  the 
complaint  that  said  tellurians  were  bought  for  the  use  of  the 
public  schools  of  said  township,  and  were  suitable  and  neces- 
sary for  the  proper  instruction  of  the  pupils  attending  school 
in  said  township. 

We  can  not  presume  that  the  tellurians  were  necessary  and 
useful  in  the  schools  of  all  townships  alike.  It  was  one  of 
the  material  facts  that  it  was  necessary  to  allege  and  prove  as 
to  the  particular  township  to  which  the  supplies  were  fur- 
nished. 

The  witnesses  showed  themselves  competent  to  testify  as 
to  the  facts.  We  do  not  think  it  was  error  to  admit  the  ev- 
idenoe. 

Vol.  1.— 7 
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The  sixth  and  seventh  causes  assigned  go  to  the  alleged 
error  in  the  court  admitting  appellee  to  read  in  evidence  cer- 
tain letters.  One  was  a  letter  from  Milton  N.  Moore  to 
James  P.  Neal,  dated  January  6th;  1887.  The  other  was 
from  H.  L.  Kimberlain  to  Samuel  Grant,  dated  June  15th, 
1884. 

It  is  shown  by  the  evidence  that  Moore,  the  writer  of  the 
letter  to  Neal,  was  a  stockholder  and  treasurer  of  the  com- 
pany, and  that  Neal  was  at  the  time  trustee  of  Wright  town- 
ship; and  that  the  letter  of  Kimberlain  to  Grant  was  writ- 
ten while  Grant  was  township  trustee  of  Wright  township. 
All  of  the  parties  were  interested  at  the  time,  and  the  letters 
had  reference  to  claims  and  demands  against  Wright  town- 
ship. 

There  was  no  error  in  permitting  them  to  be  read  in  ev- 
idence. There  was  nothing  in  the  contents  of  the  letters  that 
could  have  in  the  remotest  degree  harmed  any  one. 

The  court  committed  no  error  in  overruling  the  motion 
for  a  new  trial. 

The  case  is  in  all  things  affirmed,  with  costs. 

Filed  April  14, 1891. 


No.  92. 
McNaGNEY   et   al.  V.  FrAZEB,  ExECUTOE,  BT  Ali. 

Attorney  and  Client. — AUoiiMiy's  Fu. — StaJtvJte  of  LimiiatUfM, — Edab- 
lishmejU  of  Lien  upon  Judgment, — Where  an  attorney  renders  services  in 
a  suit,  on  the  promise  of  his  client  that  he  shall  be  paid  out  of  the  pro- 
ceeds of  the  judgment,  and  acquires  no  lien  on  the  judgment  for  his  fees 
bj  a  compliance  with  the  statute,  he  can  not,  after  his  claim  is  barred 
in  a  suit  at  law  by  the  statute  of  limitations,  prosecute  a  suit  in  equity 
to  have  a  lien  established  upon  the  judgment. 

^VITY.—Slaiute  o/  Limitations.— A  demand  that  is  barred  by  the  statute 
of  limitations,  in  a  suit  at  law,  can  not,  ordinarily,  be  enforced  in 
equity. 

From  the  Kosciusko  Circuit  Court. 
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E.  Haymond,  L.  W,  Boyse  and  P.  H,  dugsUm^  for  appel- 
lants. 

(?.  M.  Ray  and  8,  J,  Worthy  for  appellees. 

Cbumpackeb,  J. — At  the  April  term,  1889,  of  the  Kos- 
oiusko  Circuit  Court  the  appellants  filed  a  petition  in  the 
nature  of  an  adverse  proceeding  in  said  court  against  the 
appellees,  stating,  substantially,  these  facts.  We  quote  from 
brief  of  appellants^  counsel : 

*'  Prior  to  the  year  1877  one  Jacob  Boss  died  in  Kosciusko 
county,  Indiana ;  that  Hon.  James  S.  Frazer  was  duly  ap- 
pointed and  qualified  as  the  executor  of  said  decedent's  es- 
tate, and  is  still  acting  as  such  ;  that  said  decedent  left  sur- 
viving him  his  widow,  the  appellee  Nellie  P.  Boss,  who  filed 
her  claim  against  said  estate  for  a  large  sum  of  money  upon 
a  number  of  causes  of  action ;  that  said  executor  vigorously 
contested  said  claim,  and  the  venue  thereof  was  changed  to 
the  Whitley  Circuit  Court ;  that  at  the  time  of  said  change 
appellants  were  practising  attorneys  in  said  court,  and  had  a 
reputable  and  fairly  successful  practice  therein ;  that  said 
claimant  employed  them  as  such  attorneys  to  assist  in  the 
trial  of  said  cause,  agreeing  to  pay  them  a  reasonable  fee  for 
such  services  as  they  might  render  therein,  which  fee  she 
agreed  should  be  paid  out  of  any  judgment  recovered  in  said 
cause  ;  that  said  cause  was  a  di£Bcult  and  important  one,  and 
required  much  time  and  skill  in  its  preparation  and  trial ; 
that  under  said  employment  appellants  did,  as  attorneys,  as- 
sist the  claimant's  other  attorneys  in  the  trial  of  said  cause, 
which  services  were  reasonably  worth  $125 ;  that  said  claim- 
ant recovered  in  said  suit  in  September,  1877,  a  judgment  of 
allowance  of  |8,530  against  said  estate,  which,  upon  appeal, 
was  affirmed  by  the  Supreme  Court;  that  appellants'  said  serv- 
ices aided  and  assisted  said  claimant  in  recovering  said  judg- 
ment, and  that  she  could  not  have  safely  tried  her  cause  in 
said  court  without  such  services;  that  said  sum  of  $126  re- 
mains wholly  unpaid ;  that  said  estate  of  Boss  has  never  been 
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settled^  but  is  pending  in  the  court  below ;  that  said  Frazer, 
executor^  has  now  in  his  hands  more  than  $200  which  re- 
mains due  on  the  judgment  so  recovered,  and  which  he  is 
ready  and  willing  to  pay  in  discharge  thereof;  that  said 
claimant  is  insolvent,  and  is  endeavoring  to  cheat  and  de- 
fraud appellants  out  of  pay  for  their  services;  that  unless 
they  can  get  relief  under  said  petition  they  are  without 
remedy/' 

Wherefore  an  order  was  prayed  establishing  a  lien  upon 
the  judgment  in  favor  of  the  appellants  for  the  amount  due 
them,  and  directing  the  executor  to  pay  such  lien  out  of  the 
assets  of  the  estate. 

The  appellees  appeared  to  the  petition,  filed  separate  de- 
murrers thereto,  which  were  sustained,  and  appellants  ex- 
cepted. 

Judgment  was  rendered  denying  the  relief  prayed  for  in 
the  petition,  hence  this  appeal. 

Both  parties  agree  that  the  question  of  the  statute  of  lim- 
itations is  presented  by  the  demurrer,  as  it  appears  upon  the 
&ce  of  the  petition  that  the  appellants'  claim  for  services 
accrued  about  twelve  years  before  the  commencement  of  thifl 
proceeding,  and  it  is  not  within  any  of  the  exceptions  of  the 
statute. 

Appellants'  claim  against  the  appellee  Boss  for  services 
performed  by  them  for  her  in  obtaining  a  judgment  against 
the  estate  of  her  deceased  husband  accrued  in  1877,  and  is  a 
legal  demand  pure  and  simple.  They  acquired  no  specific 
lien  on  the  judgment  by  entering  upon  the  docket,  where  it 
was  recorded,  notice  of  their  intention  to  hold  a  lien  thereon 
as  provided  in  section  5276,  R.  S.  1881.  They  took  no  as- 
signment of  the  judgment  or  any  part  of  it  to  secure  pay- 
ment for  their  services,  but  relied  upon  the  promise  of  Mrs. 
Boss  to  pay  them  out  of  the  proceeds  of  the  judgment. 

Counsel  for  appellants  very  earnestly  insist  that  the  judg- 
ment in  favor  of  Mrs.  Boss  against  the  estate  of  her  de- 
ceased husband  was  largely  the  result  of  appellants'  services. 
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and  that  in  equity  and  good  conscience  they  should  have  a 
lien  upon  such  judgment  for  the  reasonable  value  of  their 
services,  notwithstanding  their  non-compliance  with  the 
.  statute  upon  the  subject  of  attorneys'  liens,  and  that  the 
statute  of  limitations  does  not  run  against  such  equitable 
lien. 

It  is  conceded  that  the  appellants'  claim  for  services  would 
be  barred  in  a  suit  at  law. 

The  rules  of  equity  are  founded  largely  upon  the  analogies 
of  the  law,  and  a  demand  that  is  barred  by  the  statute  of 
limitations  in  a  suit  at  law  can  not  ordinarily  be  enforced  in 
equity.  Particularly  is  this  true  when  applied  to  demands 
of  a  legal  nature  sought  to  be  enforced  by  the  aid  of  equit- 
able remedies.  In  claims  of  an  equitable  nature  the  rules 
of  law  are  not.  so  strictly  followed,  but  the  chancellor  will 
grant  or  withhold  relief  according  to  the  equities  of  the  par- 
ticular case.  The  appellants'  claim  in  this  case,  however,  is 
a  legal  demand,  and  the  fact  that  they  seek  to  enforce  its  collec- 
tion by  the  aid  of  equitable  remedies  does  not  change  its 
nature  nor  authorize  the  application  of  a  different  rule  upon 
the  subject  of  limitation  than  if  they  were  seeking  to  en- 
force it  by  distinctively  legal  remedies.  Story  Eq.  Juris., 
section  529. 

The  principal  right  being  the  demand  against  Mrs.  Boss, 
the  alleged  equitable  lien  is  only  an  incident,  and  where  the 
demand  is  barred  by  the  statute  of  limitations  the  lien  be- 
comes extinguished.  This  can  not  be  regarded  as  a  debata- 
ble question  in  this  State.     Lilly  y.  Dunn,  96  Ind.  220. 

There  may  be  exceptions  to  this  general  rule,  as,  for  in- 
stance, if 'a  lien-holder  should  take  and  hold  possession  of 
the  property  pledged  to  secure  his  debt,  his  lien  would  not 
become  extinguished  if  his  debt  should  become  barred,  but 
it  is  enough  to  say  that  the  case  in  hand  does  not  come 
within  the  operation  of  any  of  the  exceptions. 

If  the  application  of  the  rules  of  law  to  the  appellants' 
claim  will  result  in  a  hardship  to  them  they  have  no  reason 
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to  complain,  for  the  law  afforded  them  an  ample  remedy  and 
if  by  their  own  laches  or  indulgence  they  have  lost  it  the 
fiiult  is  theirs. 

The  conclusion  we  have  reached  upon  this  question  ren- 
ders it  unnecessary  for  us  to  decide  whether  the  statute  upon 
the  subject  of  attorneys'  liens  is  exclusive,  or  whether  an 
equitable  lien  may  be  acquired  and  enforced  notwithstanding 
the  provisions  of  the  statute. 

The  judgment  is  affirmed,  with  costs. 

FUed  AprU  15, 1891. 


No.  71. 

The  Lake  Erie  and  Western  Railway  Company 

V.  Lannert. 

Railroad. — Failure  to  Fence  2Vadb. — AdjaeerU  Owner  May  Fence. — Action 
for  CobL — Pleading, — OompiainL — ^In  an  action  ander  the  act  of  April 
13th,  1885,  which  provides  that  railroad  companies  must  fence  their 
rights  of  waj  within  twelve  months  after  the  taking  effect  of  the  act, 
or,  in  case  of  roads  completed  subsequently  to  its  taking  effect,  within 
twelve  months  after  their  completion,  and  that  upon  their  failure  so  to 
do,  the  adjacent  owner  may,  after  giving  thirty  days'  notice,  build  the 
fence  and  recover  for  the  cost,  a  complaint  which  fails  to  aver  that  the 
road  had  been  completed  and  operated  twelve  months  before  the  giving 
of  the  notice,  and  that  the  road  was  not  fenced  at  the  time  the  notice 
was  given,  is  demurrable. 

From  the  Hamilton  Circuit  Court. 

W.  E.  Haokedom,  R.  R.  Stephenson  and  W.  R.  Fertig,  for 
appellant. 

T.  J.  Kane,  L.  0.  Olifford  and  T.  P.  Davis,  for  appellee. 

New^  J. — The  errors  assigned  by  the  appellant,  and  on 
account  of  which  it  urges  a  reversal  of  the  judgment  below, 
are :  *  .  . 
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1.  That  the  court  erred  in  overruling  the  demurrer  to 
the  complaint. 

2.  That  the  court  erred  in  overruling  the  demurrer  to 
the  second  paragraph  of  the  reply. 

3.  That  the  court  erred  in  overruling  appellant^s  motion 
for  judgment  in  its  favor  on  the  special  verdict  of  the  jury. 

4.  That  the  court  erred  in  overruling  appellant's  motion 
for  a  new  trial. 

The  appellee  brings  suit  against  the  appellant  to  recover 
for  the  building  of  a  fence^  under  the  provisions  of  the  act 
of  April  13,  1885. 

The  appellant  contends  that  the  court  erred  in  overruling 
the  demurrer  to  the  complaint,  for  the  reason  that  it  is  not 
averred  therein  that  the  road  had  been  completed  and 
operated  in  this  State  for  as  much  as  twelve  months  prior 
to  April  18,  1887,  the  day  on  which  the  appellant  was  noti- 
fied by  the  appellee  that  it  was  his  intention,  after  the  expi- 
ration of  thirty  days  from  said  notification, to  build  a  fence 
along  the  east  side  of  thq  right  of  way  of  said  railroad  where 
it  adjoined  the  appellee's  laud. 

The  demurrer  to  the  complaint  should  have  been  sustained. 

As  to  roads  already  completed,  when  the  act  involved  in 
this  case  took  effect,  notice  of  an  abutting  land-owner  to  the 
company  of  his  intention  to  build  the  fence  will  avail  nothing, 
unless  twelve  months  from  the  date  of  the  taking  effect  of  the 
act  have  elapsed  without  the  fence  having  been  built  by  the 
company  ;  while,  as  to  roads  constructed  and  completed 
after  the  taking  effect  of  said  act,  twelve  months  would  have 
to  elapse  from  the  date  of  such  construction  and  completion 
without  the  fence  being  built  by  the  company  before  an  ad- 
joining land-owner  could,  by  authority  of  the  statute,  give 
a  valid  notice  to  the  company  of  his  intention  to  build  the 
fence. 

The  statute  does  not  give  to  the  appellee  the  privilege  of 
building  the  fence  himself,  and  to  recover  the  reasonable 
value  of  the  same  from  the  appellant,  unless  the  road  was 
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completed  twelve  months^  as  already  stated,  before  the  giv- 
ing of  the  Dotice,  and  the  company  had  neglected,  or  refused, 
to  build  the  fence  during  the  twelve  months. 

It  is  not  averred  in  the  complaint  when  the  road  was  com- 
pleted, nor  is  it  averred  that  it  was  completed  and  operated 
twelve  months,  or  more,  before  the  giving  of  said  notice. 
And  taking  all  the  facts,  as  stated,  together,  this  infirmity 
of  the  complaint  is  not  cured. 

Nor  is  it  alleged  in  the  complaint  that  at  the  time  when 
said  notice  was  served  by  the  appellee  upon  the  appellant 
the  road  was  not  already  properly  fenced,  so  far  as  the 
lands  of  the  appellee  abutted  on  the  land  and  right  of  way 
of  the  appellant. 

It  is  claimed  by  counsel  for  the  appellee,  in  their  brief, 
that  if  a  fence  had  already  been  erected  by  the  appellant  at 
the  time  of  the  giving  of  said  notice,  the  burden  was  on  the 
appellant  to  make  proof  of  that  fact. 

We  do  not  concur  in  this  view.  It  is  not  analogous  to  an 
action  against  a  railroad  company  under  the  statute  relating 
to  the  killing  of  stock,  where  the  burden  of  showing  that  a 
fence  could  not  properly  have  been  maintained  at  the  laciis 
in  quo  rests  on  the  company. 

The  right  of  the  appellee  to  build  the  fence,  and  recover 
from  the  appellant  the  reasonable  value  of  the  same,  could 
only  arise  from  the  failure,  or  refusal,  of  the  appellant  to 
build  it  under  the  conditions  and  within  the  time  declared 
by  the  statute. 

For  the  error  in  overruling  the  demurrer  to  the  complaint 
the  judgment  must  be  reversed. 

Judgment  reversed,  and  cause  remanded  for  further  pro- 
ceedings. 

Filed  April  16, 1891. 
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No.  21. 

Lopp,  Administbatob,  v.  Woodward,  Auditor. 


School  Fuin>.— &iie.— Z>e^Seieii^.— AymeiU  6y  Oomt^.^8^  to  lUeover 
AmowU  JPond. — ^If,  upon  sale  of  land  mortgaged  to  secare  a  school  fund 
loan,  the  auditor  bid  in  the  land  in  the  name  of  the  State  for  less  than 
is  due,  the  county  may  pay  the  remainder  due  and  bring  suit  against 
the  mortgagor  to  recover  the  amount  paid,  with  interest,  without  bring- 
ing suit  before  such  payment  to  recover  the  amount  yet  due  from  him. 

Sams. — IZeAUor.— Such  a  suit  should  be  brought  in  the  name  of  the  State, 
on  the  relation  of  the  proper  county  auditor. 

From  the  Harrison  Circuit  Court. 

X  H.  Stotsenburg  and  E.  B.  Stotseriburgy  for  appellant. 
G,  W.  Self,  for  appellee. 

Robinson,  J. — On  the  28th  day  of  December,  1876,  ap- 
pellant's intestate,  Archibald  Kemper,  gave  his  note  to  the 
State  of  Indiana  for  the  use  of  one  of  the  congressional 
townships,  with  a  mortgage  on  eighty  acres  of  land  to  se- 
cure $1,000,  payable  on  December  28th,  1880,  with  eight 
per  cent,  interest,  payable  annually  in  advance.  The  mort- 
gage provided,  on  failure  to  pay  the  interest,  the  principal 
should  become  due,  with  two  per  cent,  damages  and  costs. 
Kemper  failed  to  pay  the  second  instalment  of  interest,  and 
the  county  auditor,  after  proper  advertisement  as  required 
by  statute,  offered  the  land  for  sale  at  thtf  court-house  door, 
and  receiving  no  bid  he  bid  it  in  for  the  fund  on  the  25th 
day  of  March,  1878.  Afterwards  he  had  the  land  re-ap- 
praised and  sold  it  on  June  27th,  1885,  on  a  credit  of  five 
years,  for  $302.  In  the  following  year,  1886,  the  attorney 
general  filed  a  claim  against  the-  county  of  Harrison  for 
$698,  before  the  board  of  commissioners,  claiming  the  dif- 
ference between  the  principal  sum,  $1,000,  and  the  sum  of 
$302,  the  amount  for  which  the  land  sold,  and  at  the  June 
term,  1886,  the  county  board  allowed  and  paid  the  same.  Be- 
sides, the  county  board  paid  all  the  interest  from  December 
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28th,  1876,  at  the  rate  of  eight  per  cent.,  amounting  to 
about  |800.  Upon  these  facts  the  auditor  of  Harrison 
county  filed  a  claim  againt  Kemper's  administrator,  the  ap- 
pellant, and  asked  an  allowance  and  judgment  for  the  defi- 
ciency, as  above  shown. 

The  complaint  was  amended,  a  demurrer  was  filed  thereto 
and  overruled  over  appellant's  exceptions.  *  After  issue 
joined  upon  answer  of  denial  and  payment,  a  trial  was  had 
by  the  court,  resulting  in  a  finding  for  the  appellee. 

A  motion  for  a  new  trial  was  overruled,  judgment  ren- 
dered, etc. 

The  appellee  has  filed  no  brief.  The  appellant,  in  his 
brief,  devotes  much  argument  to  the  position  assumed  4.hat 
the  action  should  have  been  commenced  and  prosecuted  in 
the  name  of  the  State,  and  not  in  the  name  of  the  county 
auditor,  but  in  the  name  of  the  State  on  the  relation  of  the 
county  auditor.  The  fact  has  been  evidently  overlooked  by 
the  appellant  that  after  the  demurrer  was  sustained  to  th^ 
original  complaint  an  amended  complaint  was  filed,  and  the 
objection  now  urged  was  cured,  and  the  case  when  issue 
was  joined,  and  when  it  was  tried,  was  in  the  name  of  the 
State  of  Indiana  on  the  relation  of  James  Woodward,  au- 
ditor of  Harrison  county. 

We  think  it  was  the  duty  of  the  county  auditor,  in  the 
name  of  the  State,  to  commence  and  prosecute  this  claim. 
It  is  made  his  duty  by  statute,  in  all  cases  where  the  mort- 
gaged premises  fail  to  sell  for  a  sum  sufficient  to  satisfy  the 
principal  and  interest  of  the  loan  made,  to  bring  suit  on  the 
notes  executed  by  the  mortgagor.    Section  4390,  R.  S.  1881. 

It  is  further  provided  by  statute  that  county  auditors  are 
authorized  to  institute  and  prosecute  the  same  to  final  judg- 
ment and  execution  in  the  name  of  the  State  against  the  prin- 
cipals or  sureties,  or  either,  upon  any  note,  bond,  mortgage, 
or  any  obligation  on  account  of  any  trust  fund  or  other 
fund,  whether  such  note,  bond  or  mortgage  be  in  the  name 
of  the  State  or  any  other  person.     Section  5904,  B.  S.  1881. 
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No  other  objection  is  made  to  the  amended  complaint.  The 
demurrer  was  properly  overruled.  Clark  v.  State,  ex  reL^  109 
Ind.  388 ;  Scotten  v.  AStaie,  ex  rel.,  51  Ind.  52. 

There  is  no  contention  by  the  appellant  that  the  amount 
found  by  the  court  as  a  claim  against  Kemper's  estate  upon 
the  basis  that  the  estate  was  liable  for  the  interest  paid  by 
the  county  and  the  amount  paid  to  the  State  on  the  claim 
filed  by  the  attorney  general  for  the  deficiency  between  the 
amount  of  the  mortgage  and  the  amount  for  which  the  land 
was  sold,  was  not  correct  if  the  estate  was  liable  in  this  action. 

It  is  insisted  by  the  appellant  that  the  county  voluntarily 
paid  the  money  on  the  claim  of  the  attorney  general,  when 
it  was  the  duty  of  the  auditor,  under  section  4390,  to  sue 
the  mortgagor,  and  it  was  the  duty  of  the  attorney  general 
to  see  that  suit  was  brought ;  that  the  county  voluntarily  paid 
money  out  of  the  county  treasury  which  it  did  not  owe  ;  that, 
having  paid  it,  the  county  could  not  recover  it  back. 

We  can  not  concur  in  this  view  of  the  law.  The  board  of 
commissioners  properly  allowed  and  paid  the  deficiency  be- 
tween the  amount  of  the  mortgage  and  the  amount  for  which 
the  land  was  sold.  It  was  the  duty  of  the  county  to  pre- 
serve so  much  of  the  school  fund  as  was  intrusted  to  it,  and 
was  liable  for  the  payment  of  the  annual  interest  thereon  at 
the  rate  established  by  the  law.     Section  4326,  R.  S.  1881. 

The  fact  that  the  county  auditor  failed  to  bring  the  action 
until  after  the  board  of  commissioners  had  made  good  the 
deficiency  does  not  affect  the  right  to  recover  from  the  mort- 
gagor in  this  action  if  it  was  in  proper  form,  and  that  this 
action  was  in  proper  form  can  not  be  seriously  questioned. 
If  there  was  any  doubt  as  to  the  right  of  recovery,  that  ques- 
tion has  been  clearly  settled  in  the  case  of  Board,  etc.,  v. 
Statej  ex  rd.^  122  Ind.  333,  which,  in  the  points  involved  in 
this  case,  sustains  the  trial  court. 

We  find  no  error  in  the  record. 

The  judgment  is  affirmed,  with  costs. 

Filed  April  4,  1891. 
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No.  399. 

Van  Dolsen  v.  The  State. 

Bill  of  EzCEPnoirs. — IfutrucUom  to  Jury, — Exceptions  to. — Seelion  6S5, 
B.  S.  1S81,  Cbfuenced.— Section  535,  R.  8. 1881,  providing  a  summaiy 
method  for  reserving  an  exception  to  the  giving,  or  the  refusal  to  give,  an 
instruction,  without  a  bill  of  exceptions,  and  section  650,  B.  &  1881, 
providing  that  papers  filed  in  a  cause  may  be  made  part  of  the  record, 
by  order  of  the  court,  relate  exclusively  to  civil  causes. 

Same. — Irutruciiona. — ExceptioM  to. — Time  of  Taking. — Marginal  Notatums. — 
Where  the  instructions  given  or  refused,  in  a  criminal  caase,  are 
brought  into  the  record  by  a  bill  of  exceptions,  but  it  is  not  shown  that 
the  exceptions  were  taken  at  the  proper  time,  there  being  only  mai^inal 
notations  not  dated,  no  questions  arising  upon  the  instructions  are  pre- 
sented. 

Cbiminal  Law. — Fornication. — Holding  out  as  Hwbandand  Wife. — It  is 
not  essential  to  a  conviction  under  section  1991,  B.  8. 1881,  that  the  par- 
ties committing  the  ofience  of  fornication  should  hold  themselves  out  to 
others  as  being  husband  and  wife. 

Appellate  Court. —  Weight  of  Evidence. — The  Appellate  Court  will  not 
reverse  a  judgment  upon  the  evidence,  in  either  a  civil  or  criminal  case, 
if  the  evidence  fairly  tends  to  sustain  it. 

From  the  Huntington  Circuit  Court. 

(7.  W.  Watkina,  for  appellant. 

A.  O.  Smith,  Attorney  General,  W.  A.  Branyan,  Prose- 
cuting Attorney,  and  G.  A.  Yopst,  for  the  State. 

Black,  C  J. — Indictment  under  section  1991,  B.  S.  1881, 
charging  that  the  appellant,  a  married  man  having  a  wife 
living,  and  a  certain  unmarried  woman,  during  a  specified 
period,  did  live  and  cohabit  together  in  a  state  of  forni- 
cation. 

Counsel  for  appellant,  in  argument,  objects  to  certain  in- 
structions given  to  the  jury.  The  court's  instructions,  with 
certain  instructions  asked  by  the  State,  are  set  out  in  a  bill 
of  exceptions,  in  which,  following  the  instructions,  it  is 
stated  that,  ''these  were  all  the  instructions  given  in  the 
cause,  and  the  ones  offered  by  the  State  that  were  given  to 
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the  jury  were  marked  in  the  margin  'given/  and  those  not 
given  are  noted  on  the  margin  thereof  '  refused/  and  those 
not  marked  were  all  given  by  the  court  as  his  instructions." 
After  one  of  the  court's  instructions  are  the  words  ^'  ob- 
jected to/'  with  the  name  of  the  appellant's  attorney,  with- 
out any  date.  In  the  margin  opposite  certain  instructions 
asked  by  the  State  and  marked  '*  given/'  as  so  indicated  by 
the  bill  of  exceptions,  are  similar  notations,  with  the  addi- 
tion of  the  name  and  official  designation  of  the  special  judge 
who  presided  at  the  trial,  no  date  being  given. 

In  Behymer  v.  State^  95  Ind.  140,  an  attempt  had  been 
made  in  part  after  the  mode  prescribed  by  the  civil  code, 
without  a  bill  of  exceptions,  to  save  an  exception  to  the  re- 
fusal of  the  trial  court  to  give  a  certain  instruction.  There 
was  an  exception  upon  the  margin  of  the  instruction,  signed 
by  the  judge,  but  it  was  not  dated,  as  required  by  section 
535,  R.  S.  1881. 

The  Supreme  Court,  not  decidiug  whether  in  a  crimiual 
case  an  instruction  and  an  exception  to  a  refusal  to  give  it 
could  be  brought  into  the  record  in  the  mode  prescribed  in 
section  536,  supra,  held  that  in  the  case  before  it  there  was 
Dot  a  compliance  with  the  requirement  of  that  section.  The 
court  said  :  ''  Under  this  section,  the  date  is  quite  as  mate- 
rial as  the  signature  of  the  judge,  first,  because  they  are  both 
required  by  the  statute ;  and,  second,  because  it  is  the  date 
that  shows  when  the  exception  was  taken.  It  takes  the 
place  of  a  statement  in  a  bill  of  exceptions,  that  the  excep- 
tion was  taken  at  the  time." 

It  is  now  established  by  the  Supreme  Court  that  section 
535,  supra,  providing  a  summary  method  for  reserving  an 
exception  to  the  giving,  or  the  refusal  to  give,  an  instruc- 
tion, without  a  bill  of  exceptions,  and  section  650,  R.  S. 
1881,  providing  that  papers  filed  in  a  cause  may  be  made 
part  of  the  record  by  order  of  the  court,  relate  exclusively 
to  civil  causes ;  that  an  exception  to  the  giving,  or  the  re- 
fusal to  give,  an  instruction  in  a  criminal  case,  can  not  be 
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saved  by  memorandum  on  the  margin  or  at  the  close  of  the 
insinictiony  as  provided  for  civil  causes  by  section  535^  su- 
pra; and  that  an  instruction  can  not  be  brought  into  the 
record,  or  an  exception  thereto  be  saved  in  a  criminal  case 
otherwise  than  by  a  bill  of  exceptions.  Leverich  v.  StcUe^  105 
Ind..277;  Hollingaworth  v.  State,  111  Ind.  289;  Brovm  v. 
5to^,  111  Ind.  441 ;  Delhaney  v.  StaU,  115  Ind.  499 ;  Mere- 
dith v.  State,  122  Ind.  514. 

'^  The  exceptions  must  be  taken  at  the  time  of  the  trial.'^ 
Section  1847,  R.  S.  1881. 

The  bill  of  exceptions  should >show  that  the  exception  was 
taken  at  t^e  proper  time.     Bruce  v.  State,  87  Ind.  460. 

In  the  case  at  bar  the  court  gave  fifteen  days  after  the  ren- 
dition of  judgment  in  which  to  file  a  bill  of  exceptions,  and 
the  bill  containing  the  instructions  was  filed  ten  days  after 
judgment. 

The  instructions  are  in  the  record,  but  if  it  can  be  said 
that  an  exception  to  any  instruction  is  shown  by  the  bill,  it 
is  manifest  that  the  record  does  not  show  that  it  was  taken 
at  the  proper  time. 

Therefore,  the  objeetions  urged  by  counsel  to  instructions 
given  do  not  demand  consideration. 

The  material  matters  presented  in  argument  upon  the  in- 
structions are  involved  in  the  question  whether  the  verdict 
was  contrary  to  the  evidence. 

The  statute  upon  which  the  indictment  was  based  pro- 
vides as  follows :  "  Whoever  cohabits  with  another  in  a  state 
of  adultery  or  fornication  shall  be  fined  in  any  sum  not  ex- 
ceeding five  hundred  dollars,  and  imprisoned  in  the  county 
jail  not  exceeding  six  months.'' 

Counsel  for  appellant  seems  to  regard  it  as  essential  to  a 
conviction  under  this  statute  that  the  parties  committing  the 
offence  should  represent  themselves,  or  hold  themselves  out 
to  others,  as  being  husband  and  wife.  With  this  view  we 
can  not  agree.  One  of  the  meanings  of  the  word  "  cohabit'' 
is  to  live  or  dwell  together  as  husband  and  wife. 
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It  sometimes  means  to  dwell  together,  to  inhabit  or  reside 
in  company,  or  in  the  same  place.  It  is  true  that  the  cohab- 
iting contemplated  by  the  statute  exists  where  a  man  and 
woman,  not  being  husband  and  wife,  lire  together  in  the 
manner  of  husband  and  wife ;  and  a  charge  of  the  offence 
otherwise  sufficient  will  not  be  insufficient  because  of  the 
substitution  of  the  words  '^  as  man  and  wife  '*  for  the  words 
"  in  a  state  of  fornication."  But  the  word  "  cohabit,"  with- 
out the  words  '*  in  a  state  of  fornication,"  or  words  of  equiv- 
alent meaning,  would  not  be  sufficient.  State  v.  Chandler^ 
96  Ind.  591  ;  Jackson  v.  State,  1 16  Ind.  464.  In  the  case 
last  cited  it  is  said  of  the  word  '^  cohabit,"  as  used  in  this 
statute  :  '^  It  implies  a  dwelling  together  for  some  period 
of  time,  and  is  to  be  understood  as  something  different  from 
occasional,  transient  interviews  for  unlawful  and  illicit  in- 
tercourse. To  sustain  an  indictment  under  this  section 
the  evidence  must  establish  cohabitation,  including  one  or 
more  acts  of  sexual  intercourse,  between  parties  not  law- 
fully occupying  the  relation  of  husband  and  wife  to  each 
other. " 

The  evidence  showed  that  the  house  at  which  the  appel- 
lant and  the  woman  named  in  the  indictment  resided  to- 
gether, living  in  a  state  of  fornication  for  about  a  year  and  a 
half,  was  also  the  home  of  the  parents  of  the  appellant,  a 
married  man  living  apart  from  his  wife.  There  was  evidence 
from  which  the  jury  might  have  found  that  the  woman  with 
whom  the  offence  was  committed,  during  some  portion  of 
the  time,  acted  in  the  capacity  of  a  working  girl,  or  help, 
doing  domestic  service  in  the  household,  and  that  she  re- 
ceived some  wages  for  such  service  from  the  appellant's 
father.  We  are  unable  to  regard  the  performance  of  such 
service,  and  the  receipt  of  such  compensation  therefor,  as 
sufficient  to  render  the  verdict  contrary  to  the  evidence  oth- 
erwise sufficient. 

This  court  will  not  reverse  a  judgment  upon  the  evidence 
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in  either  a  civil  or  a  criminal  case  if  the  evidence  fairly  tends 
to  sustain  it.  Ddhaney  v.  SiaJUy  supra. 

The  judgment  is  affirmed^  with  costs. 

Filed  April  1, 1891 ;  petition  for  a  rehearing  overruled  April  15, 1891. 


No.  35. 

CoppAGEy  Administbatob,  V.  Grego. 

Exemption.— iSc^(y.—Btlrf^ce.—"Fifla/  JVocew."— Where  an  action  is 
brought  on  an  open  account  for  work  and  labor,  or  for  goods  sold  and 
delivered,  or  for  money  loaned,  and  the  defendant  in  his  answer  pleads 
a  set-off  to  the  account,  in  the  form  of  a  judgment  previously  obtained 
by  the  defendant  against  the  plaintiff,  the  latter,  who  is  a  householder 
of  the  State,  and  who  would  be  entitled  to  the  benefit  of  the  exemption 
on  execution,  can,  in  his  reply,  demand  that  his  claim,  which  he  holds 
and  on  which  he  seeks  to  recover,  be  set  off  to  him  as  exempt.  Such  a 
proceeding  is  the  taking  of  property  on  "other  final  process,"  within 
the  meaning  thereof  as  it  is  used  in  the  statute  of  exemption. 

Same. — CorutUulional  I^-ovisiont  not  Self- Executing. — The  constitutional  pro- 
visions concerning  the  right  of  the  debtor  to  exemption  is  not  self-exe- 
cuting, but  requires  the  enacting  of  a  statute  to  carry  out  its  provisions. 

Same. — C(mstrud.um. — Objtd  ofStatvlt. — The*  statute  in  relation  to  exemp- 
tion of  property  of  impoverished  householders  should  receive  a  liberal 
construction.  The  object  of  the  exemption  law  is  to  give  protection  to 
the  insolvent  debtor  and  his  family. 

Same. — Application  of  Law. —  The  courts  apply  the  law  to  instances  that 
fall  not  only  within  the  strict  letter,  but  all  such  as  come  within  the 
equity  and  spirit  of  the  act,  and  will  promote  and  secure  the  object 
intended.  , 

^AyiK.— Kind  of  Property. — The  exemption  law  does  not  prescribe  t^  the 
debtor  what  kind  of  property  he  shall,  or  shall  not,  claim  as  exempt. 

Same. — Set-Off — Property  of  Debtor  Less  than  Six  Hundred  DoUare  in  Value. 
— Where  the  debtor  demands  that  his  claim  be  exempted  from  the  effect 
of  a  set-off,  he  must  show  that  his  entire  property  or  estate,  including 
his  claim,  is  worth  less  than  six  hundred  dollars  in  value. 

Same. — Set-Off. — Pra^ice. — When  the  right  of  exemption  is  claimed  in  a 
pleading  in  court,  it  is  only  necessary  that  the  party  who  pleads  ex- 
emption should  file  a  statement  substantially  complying  with  the  re- 
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quiremento  of  the  statute  in  a  schedule,  and  to  show  further  that  all 
his  property  does  not  exceed  six  hundred  dollars  in  value. 

Sams. — JSet-Off.^Death  of  Orediior, — The  right  of  the  debtor  to  demand 
his  right  of  exemption  as  against  a  set-off  exists  even  though  the  cred- 
itor is  dead  and  the  suit  is  brought  by  his  personal  representative.  The 
right  is  not  defeated  by  the  provision  of  the  code  that  the  right  of  set- 
off shall  not  be  defeated  by  the  death  of  either  the  creditor  or  debtor. 
Section  352,  B.  &  1881. 

Same— Set' Off. — Judgment  Upon  a  JudgmenL — If  a  judgment  is  pleaded  as 
a  set-off,  and  exemption  as  against  it  is  claimed  and  allowed,  it  is  not 
error  to  refuse  to  render  a  judgment  upon  such  judgment. 

From  the  Montgomery  Circuit  Court. 

W,  B.  Herod,  W.  W.  Thornton  and  L,  J.  Coppage,  for  ap- 
pellant. 
J.  West,  for  appellee. 

Reinhakd,  J. — The  appellee  filed  a  claim  iq  the  form  of 
an  itemized  account  against  the  estate  of  appellant's  dece- 
dent. To  this  the  appellant  filed  an  answer  in  three  para- 
graphSy  the  first  being  the  general  denial,  and  the  second  and 
third  were  by  way  of  set-ofi^,  containing  averments  that  ap- 
pellanty  as  administrator  of  the  estate  of  his  decedent,  had 
recovered  a  judgment  against  the  claimant  at  a  previous 
term  of  court,  founded  upon  a  promissory  note,  which  judg- 
ment  appellant  asked  to  have  set  off  against  an  equal  amount 
that  might  be  found  to  be  due  the  appellee,  and  demanded 
judgment  over  for  the  balance. 

The  appellee  filed  a  reply  in  two  paragraphs,  the  seconcf 
of  which  was  a  plea  averring  that  the  said  appellee  was  a 
householder  of  the  State  of  Indiana,  and  that  his  entire 
property  did  not  exceed  in  value  six  hundred  dollars,  in- 
cluding any  amount  that  might  be  found  due  him  on  his 
claim  against  said  estate,  and  asking  to  have  such  property 
set  off  to  him  as  exempt  from  seizure  for  the  payment  of  said 
judgment.  The  paragraph  was  accompanied  by  a  schedule 
of  his  property. 

There  was  a  trial  by  jury  and  a  verdict  for  appellee,  the 
Vol.  1.— 8 
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jury  havings  under  the  instructions  of  the  courts  allowed 
the  appellee  his  claim  as  exempt  from  liability  for  the  pay- 
ment of  the  judgment. 

To  the  paragraph  of  reply,  in  which  the  right  of  exemp- 
tion was  claimed,  the  appellant  demurred^  the  court  over- 
ruled the  demurrer  and  the  appellant  excepted. 

Errors  are  properly  assigned  raising  the  questions'discussed 
by  the  parties  in  their  briefs,  and  these  we  shall  notice  ac- 
cordingly. 

The  principal  matter  in  dispute  between  the  parties  is 
whether  or  not  the  appellee,  under  the  pleadings  and  proof, 
was  legally  entitled  to  claim  the  benefit  of  the  statutory  ex- 
emption of  six  hundred  dollars  as  against  the  judgment 
pleaded  by  the  administrator,  as  a  set-ofi*,  in  the  third  para- 
graph of  the  answer. 

The  question  presented  is  this :  Where  an  action  is  brought 
on  an  open  account  for  work  and  labor,  or  for  goods  sold  and 
delivered,  or  for  money  loaned,  and  the  defendant  in  his  an- 
swer pleads  a  set-off  to  the  account,  in  the  form  of  a  judg- 
ment previously  obtained  by  the  said  defenda.it  against  said 
plaintiff,  can  the  plaintiff,  who  is  a  householder  of  the  State 
of  Indiana,  and  who  would  be  entitled  to  the  benefit  of  the 
exemption  on  execution,  legally  plead  the  same  in  his  reply 
and  have  the  claim,  which  he  holds  and  on  which  he  seeks 
to  recover,  set  off  to  him  as  exempt  from  sale  or  seizure? 
%It  is  argued  by  the  appellant  that  this  can  not  be  done. 
He  claims  that  the  constitutional  provision  that  '^  The  privi- 
lege of  the  debtor  to  enjoy  the  necessary  comforts  of  life 
shall  be  recognized  by  wholesome  laws,  exempting  a  reason- 
able amount  of  property  from  seizure  or  sale  for  the  payment 
of  any  debt  or  liability  hereafter  contracted  ''  (Bill  of  Rights, 
section  22 ;  section  67,  R.  S.  1881),  is  not  self-executing,  but 
requires  the  enactment  of  some  statute  to  carry  out  that  pro- 
vision, and  in  this  view  we  think  the  appellant  is  supported 
by  the  authorities.  Green  v.  Akei-,  11  Ind.  223.  The  ap- 
pellee concedes  this  much,  but  claims  that  the  Legislature 


NOVEMBER  TEEM,  1890.  115 

Coppage,  Administrator,  v,  Oregg. 

has  carried  out  the  constitutional  measure  in  the  enactment 
of  the  present  exemption  law.  Section  703^  R.  S.  1881. 
That  section  reads  as  follows : 

''An  amount  of  property  not  exceeding  in  value  six  hun- 
dred dollars,  owned  by  any  resident  householder,  shall  not 
be  liable  to  sale  on  execution  or  any  other  final  process  from 
a  court,  for  any  debt  growing  out  of  or  founded  upon  a  con- 
tract, express  or  implied,  after  the  taking  effect  of  this  act." 

This  is  the  only  provision  our  statute  has  made  for  an  ex- 
emption of  property  to  the  debtor ;  and  if,  under  this  pro- 
vision, the  right  of  exemption  exists  when  claimed  to  defeat 
a  judgment  pleaded  as  a  set-off,  the  appellee  must  prevail  in 
his  contention. 

It  will  be  noticed  that  by  the  terms  of  the  statute  the 
property  of  a  debtor  is  exempt;  from  sale  "  on  execution  or 
any  other  final  process  from  a  court."  Does  the  term  '^  other 
final  process"  cover  the  case  under  consideration? 

It  has  been  held  in  numerous  cases  that  the  statute  in  re- 
lation to  exemption  of  property  of  impoverished  house- 
holders should  receive  a  liberal  construction.  Butner  v. 
Bowser,  104  Ind.  255,  and  authorities  cited  ;  Junker  v.  Hustea, 
113  Ind.  524. 

In  giving  construction  to  a  statute  one  of  the  first  ques- 
tions which  naturally  presents  itself  to  the  judicial  mind  is, 
what  was  the  cardinal  purpose  for  which  the  law  was  created  ? 

The  answer  to  that  question,  when  applied  to  this  statute, 
must  be  that  it  was  to  give  protection  to  the  insolvent  debtor 
and  his  family.  Butner  v.  Bowser,  supra;  Crane  v.  Wag- 
goner, 33  Ind.  83 ;  Deere  v.  Chapman,  25  111.  498. 

With  this  main  purpose  of  the  law  in  view,  the  courts 
have  constantly  shown  a  disposition  to  apply  it  to  cases  that 
fall  not  only  within  the  strict  letter,  but  all  such  as  come 
within  the  equity  and  spirit  of  the  act,  and  will  promote  and 
secure  the  object  intended.  Thompson  Homesteads  and  Ex- 
emptions, section  7,  and  authorities. 

It  has  been  decided  repeatedly  that  where  an  insolvent 
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debtor  holds  a  judgment  for  less  than  the  amount  exempt  by 
statute,  and  that  judgment  is  all  the  property  he  owns,  the 
judgment  defendant  will  not  be  allowed  to  satisfy  it  by  a 
set-off  of  another  judgment  which  the  latter  holds  against 
him.  Pibdt  V.  Beard,  86  Ind.  172 ;  Butner  v.  Bowser^  supra; 
Junker  v.  HusteSy  supra. 

We  can  see  no  distinction  in  principle  between  the  ques- 
tion determined  by  these  cases  and  the  one  now  under  con- 
sideration.  We  know  of  no  rule  which  prescribes  to  the 
debtor  what  kind  of  property  he  shall,  or  shall  not,  claim  as 
exempt.  If  he  can  claim  as  exempt  a  judgment  of  which 
he  is  the  owner,  no  good  reason  can  be  shown  why  he  can 
not  with  equal  propriety  claim  an  account  or  a  note,  or  any 
other  chose  in  action.  One  is  as  much  '^  property  '^  as  the 
other,  and  the  same  rule  of  law  is  applicable  to  both.  See 
Pickrell  V.  Jerauld,  ante,  p.  10. 

The  appellant  argues  that  ^^  if  exemption  as  against  a  set- 
off may  be  claimed,  then  a  plaintiff,  although  worth  a  mil- 
lion dollars,  may  claim  exemption  of  his  claim  as  against  a 
set-off,  and  thus  defeat  the  defendant  and  amerce  him  in 
costs,  although  equity  and  good  conscience  require  the  plain- 
tiff to  pay  them.^* 

There  would  be  much  force  in  this  argument  if  the  law 
permitted  a  millionaire  to  claim  the  exemption  in  such  cases, 
but  it  only  permits  this  to  be  done  by  a  party  whose  entire 
property,  including  the  judgment,  or  other  thing  claimed  as 
exempt,  does  not  exceed  in  value  six  hundred  dollars.  Gar- 
penter  v.  Cool,  115  Ind.  134. 

We  hold,  therefore,  that  the  appellee  had  the  right,  under 
the  statute,  to  demand  as  exempt  the  claim  which  he  held 
against  the  estate  of  the  appellant's  decedent.  We  think 
the  proceeding  against  him  by  set-off  was  such  ^^  final  pro* 
cess  "  as  was  contemplated  by  the  framers  of  the  act.  We 
believe  the  decisions  of  our  own  State,  as  well  as  the  weight 
of  other  American  authorities,  fully  sustain  this  conclusion. 
But  the  appellant  further  contends  that  even  if  the  right  of 
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exemption  does  exist  in  this  class  of  cases  still  the  appellee 
was  not  entitled  to  it,  because  it  was  not  properly  claimed 
by  him.  If  we  understand  appellant's  counsel  correctly,  he 
maintains  that  there  not  only  should  be  filed  with  the  reply 
a  schedule  in  which  all  the  debtor's  property  should  be  set 
out  as  required  by  the  statute,  but  all  the  process  by  which 
property  is  generally  set  off  upon  execution  should  be  gone 
through  with,  such  as  appraising  the  property  by  two  disin- 
terested householders,  etc. 

We  do  not  think  so.  We  think  that  where  the  statute 
points  out  the  mode  of  appraising  property  it  has  reference 
to  cases  where  schedules  are  left  with  the  officers  of  the  law, 
who  have  in  their  hands  executions,  or  other  writs,  against 
the  property.  But  when  the  right  of  exemption  is  claimed 
in  a  pleading  in  court,  it  is  only  necessary  that  the  party 
who  pleads  exemption  should  file  a  statement  substantially 
complying  with  the  requirements  of  the  statute  in  a  schedule, 
and  to  show  further  that  all  the  property  of  such  debtor  does 
not  exceed  six  hundred  dollars  in  value.  It  then  becomes  a 
fact  in  issue  what  is  the  correct  value  of  such  property ; 
which  fact  must  be  proved  by  the  party  having  the  burden^ 
the  same  as  any  other  fact  in  the  case.  If  it  be  said  that  the 
party  claiming  exemption  would,  in  such  cases,  have  his  ad- 
versary at  a  disadvantage,  by  being  in  the  exclusive  posses- 
sion of  any  and  all  property  owned  by  him,  which  is  to  be 
valued,  and  that  he  would  naturally  refuse  his  adversary  any 
opportunity  of  inspecting  said  property,  so  that  its  real  value 
might  be  ascertained,  we  answer,  that  in  a  proper  case  the 
court  would,  doubtless,  have  the  right  to  make  an  order  giv- 
ing such  adverse  party  an  inspection  of  the  property,  so  that 
its  value  might  be  established. 

Cases  of  this  kind  are,  in  some  of  their  features,  analogous 
to  proceedings  in  highway  cases  appealed  from  the  board  of 
commissioners  to  the  circuit  court.  There  the  mode  of  es- 
tablishing the  public  utility  of  the  highway  to  be  located,  or 
changed,  is,  in  the  first  instance,  by  the  sworn  report  of  view- 
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ers^  or  reviewers^  appointed  for  that  purpose  by  the  boards 
aud  sach  reports  are  the  only  kind  of  evidence  the  oommis* 
sioners  may  consider.  But  when  the  case  reaches  the  circuit 
court,  where  the  issue  of  public  utility,  as  well  as  all  other 
questions  of  &ct,  may  be  tried  by  a  jury,  proof  is  made  in 
the  usual  way  by  the  oral  examination,  or  the  depositions  of 
witnesses,  as  in  the  trial  of  ordinary  civil  causes. 

The  proposition  of  appellant  that  where  there  are  mutual 
outstanding  claims  of  two  parties  they  extinguish  each  other 
pro  tanfOf  though  correct  as  an  abstract  statement  of  law,  can 
have  no  application  here,  where  property  is  claimed  as  ex- 
empt from  sale  or  seizure.  The  equitable  or  civil  law  doc- 
trine of  compensation  can  not  be  invoked  to  strike  down  a 
plain  constitutional  and  statutory  right  guaranteed  to  the 
impoverished  householder.  The  cases  already  cited  fully 
recognize,  if  they  do  not,  in  terms,  establish,  this  principle. 

The  appellant  contends  that  section  352,  B.  S.  1881,  is 
decisive  of  the  point  in  his  favor.  We  can  not  agree  with 
him  in  this  view.  The  section  referred  to  has  no  application 
to  cases  of  insolvent  debtors  who  seek  to  have  their  property 
exempt  from  judicial  process  for  the  satisfaction  of  their 
debts.  A  householder  of  the  State  can  not  thus  be  deprived 
of  the  benefits  afibrded  him  by  the  benign  and  salutary  pro- 
visions made  especially  for  him  and  his  family.  The  law- 
makers could  not  have  intended  to  confer  upon  the  repre- 
sentatives of  a  decedent  greater  rights  than  he  himself  pos- 
sessed while  living.  The  case  cited  by  appellant  in  support 
of  this  doctrine  {Oonvery  v.  Langdon^  66  Ind.  311)  does  not 
sustain  him. 

Appellant  next  complains  that  the  court  erred  in  allowing 
appellee  to  prove  what  was  the  real  value  of  the  claim  held 
by  him  against  the  estate  of  appellant's  decedent,  instead  of 
assuming  the  face  value  thereof  to  be  the  correct  one.  We 
can  discover  no  violation  of  any  legal  or  equitable  rule  iu 
this. 

Ordinarily,  where  such  claims  are  embraced  in  schedules, 
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they  are  appraised  at  their  true  value  by  the  appraisers  se- 
lected for  that  purpose.  Where,  from  the  nature  of  the  pro- 
ceedings, it  becomes  impracticable  to  have  such  appraisers, 
the  value  of  such  articles  of  property  as  choses  in  action  is 
established  by  proof  made  orally  in  court,  just  as  other  facts 
are  proved  in  court. 

If  the  claim  in  this  case  was  worth  more  than  the  amount 
at  which  the  appellee  fixed  it,  the  appellant  was  at  liberty, 
indeed,  it  became  his  duty  as  administrator,  to  show  such  ad- 
ditional value  by  competent  testimony.  Having  failed  to 
introduce  any  testimony  on  this  point,  we  take  it  the  esti- 
mate placed  upon  the  value  of  the  property  by  the  appellee 
was  the  correct  one. 

The  evidence  showed  conclusively  that  the  plaintiff's  en- 
tire property,  including  the  claim,  was  worth  less  than  six 
hundred  dollars,  and  we  think  the  court  correctly  ruled  that 
under  the  law  he  was  entitled  to  have  such  property  exempt. 

The  appellant  complains  of  an  oral  instruction  given  the 
jury  by  the  court  of  its  own  motion.  The  portion  to  which 
the  appellant  objects  reads  as  follows  : 

*'  Now,  in  summing  the  matter  up,  and  by  way  of  illus- 
tration, you  should  find  there  is  $600  due  on  the  account  of 
plaintiff  for  services  rendered  or  money  advanced,'*  etc. 

The  objection  made  to  this  portion  of  this  oral  instruction 
is  that  it  directs  the  jury  in  a  mandatoty  way  what  to  do,  in- 
stead of  making  the  instruction  conditional.  There  is  man- 
ifestly a  clerical  error  or  omission  in  this  sentence  which  has 
been  culled  out  of  a  lengthy  oral  instruction.  The  omission 
is  the  word  "  if.'*  What  the  court  doubtless  meant  to  say, 
and  probably  did  say,  was  "  if  you  should  find,"  etc.  The  jury 
could  not  have  been  misled  by  this  sentence,  even  if  it  was 
given  as  is  claimed  by  appellant,  which  we  must  assume. 

The  court  tells  the  jury  what  it  says  "  in  summing  up"  is 
by  way  of  illustration  only.  The  instruction,  when  taken 
as  a  whole,  shows  that  it  is  not  open  to  the  objection  urged 
by  the  appellant.     Eve#  if  the  instruction  is  erroneous  the 
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finding  of  the  jury  shows  that  the  appellant  has  not  been 
harmed  by  it^  and  hence  he  can  not  complain.  A  judgment 
will  not  be  reversed  for  an  erroneous  instruction  when  it  is 
made  to  appear  that  the  proper  result  was  obtained.  CHine 
V.  Lindsey,  110  Ind.  337  ;  Ricketis  v.  Harvey,  106  Ind.  564 ; 
Cleveland,  etc.,  R.  R.  Go,  v.  Newell,  104  Ind.  264. 

The  appellant  further  criticises  this  instruction  for  not 
informing  the  jury  that  before  the  plaintiff  could  claim  the 
benefit  of  the  exemption  law  he  must  show  that  his  entire 
property  does  not  exceed  in  value  six  hundred  dollars.  We 
do  not  think  the  instruction  is  open  to  this  objection.  It 
tells  the  jury  that  ^'  the  plaintiff^  in  his  reply,  says  if  it  should 
be  found  that  there  is  an  indebtedness  due  from  him  to  the 
decedent,  that  as  he  is  a  householder  of  the  State  of  In- 
diana, a  resident  householder,  be  is  entitled  to  six  hun- 
dred dollars.  And  he  alleges  further,  that  this  property 
is  all  the  property  that  he  has,  and  that  the  whole  amount 
does  not  exceed  six  hundred  dollars,  and  that  he  has  a  right 
— the  statute  gives  him  the  riglit — to  select  any  property 
which  he  may  own  exempt  from  any  charge  against  him  by 
any  other  person.^'  And  later  on  the  court  instructed  the 
jury  that  if  they  "  further  find  that  the  reply  is  made  out 
by  the  plaintiff/^  etc.,  then  they  should  find  for  the  plaintiff. 

We  think  from  this  instruction,  though  somewhat  obscure, 
the  jury  were  sufficiently  informed  that  the  plaintiff  had 
averred  in  his  reply  that  all  his  property,  when  taken  to- 
gether, was  not  worth  more  than  six  hundred  dollars ;  that 
if  the  matters  alleged  in  the  reply  were  proved,  then  they 
should  find  for  the  plaintiff.  Besides,  if  the  appellant  de- 
sired a  more  specific  instruction  upon  this  point,  he  should 
have  prepared  one  and  requested  the  court  to  give  it  to  the 
jury.  This  he  did  not  do,  and  hence  we  can  see  no  force  in 
the  objection  that  the  instruction  did  not  sufficiently  inform 
the  jury  what  the  law  was. 

We  have  also  examined  the  other  instructions  complained 
of,  and  though  they  are  not  as  clear  a  statement  of  the  law 
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as  the  coart  might  have  given,  we  find  no  substantial  error 
in  any  of  them. 

We  have  carefully  examined  the  evidence  and  think  it 
fully  sustains  the  finding  of  the  jury.  We  also  think  there 
is  no  merit  in  the  appellant's  contention  that  judgment 
should  have  been  rendered  in  his  favor  notwithstanding  the 
general  verdict.  He  complains  that  the  court  erred  in  that 
it  did  not  give  him  judgment  on  his  judgment. 

The  appellant's  answer  was  not  founded  upon  this  theory. 
It  was  simply  an  answer  of  set-ofi^,  and  not  in  the  nature  of 
a  cross-complaint  seeking  to  recover  judgment  on  a  judg- 
ment. 

This  disposes  of  all  the  questions  raised  by  the  assign- 
ment of  errors. 

We  find  no  error  in  the  record. 

Judgment  affirmed,  with  costs. 

Filed  April  15, 1S91. 


No.  9. 

The  Western  Union  Telegraph  Company  v.  Trum- 
bull. 

Tblboraph  Ck>MPANT.^  Complaint.—  Legal  Condiuion, —  In  an  action 
against  a  telegraph  companj  for  a  failure  to  transmit  a  message  in  time 
and  in  the  order  of  its  sending,  the  complaint  is  not  bad  because  it  al- 
leges that  the  defendant  did  not  transmit  it  until  a  given  hour  after  it 
receiyed  it,  and  did  not  transmit  it  *Mn  order  of  time  in  which  it  was 
received,  and  with  impartiality  and  g^od  faith,  and  without  delay,  and 
in  the  order  of  time  in  which  it  was  received/'  Such  a  statement  is  not 
a  conclusion  of  law. 

Samk. — I^-eaenting  Qaim  for  Damages, — Suit  Brought  before  Lapse  of  Sixty 
Days. — A  stipulation  in  the  contract  that  ''the  compauj  will  not  be 
liable  for  damages  in  any  case  where  the  claim  is  not  presented  in 
writing  within  sixty  days  after  sending  the  message"  is  reasonable, 
valid  and  binding  upon  the  sender  of  the  message  who  seeks  to  recover 
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the  statntory  penalty ;  but  it  has  no  application  where  the  action  is 

brought  before  the  sixty-day  limit  has  expired. 
Sams. — GoTUrading  agairut  Liability. — The    company    can    not  contract 

against  its  liability  for  violation  of  its  duty  prescribed  by  the  statute. 
GoNTBACT. — Gonttruetiofu^IiUenL — A  contract  is  to  be  enforced  according 

to  its  terms,  construed  so  as  to  apply  what  may  be  regarded  reasonably 

as  the  intention  of  the  parties. 
Practice. — Bad  Beply  to  Bad  Answer. — A  bad  reply  is  good  enough  for  a 

bad  answer. 

From  the  Starke  Circuit  Court. 

/.  E.  McDonald,  J.  M.  Butler,  A.  H.  Snow  and  A.  J. 
BeveridgCy  for  appellant. 

Black^  C.  J. — The  appellant  questions  in  this  court,  for 
the  first  time,  the  sufficiency  of  a  complaint  to  recover  the 
penalty  prescribed  by  the  act  of  April  8, 1885  (Acts  of  1885, 
p.  151),  for  violation  of  the  provisions  of  that  act  in  the 
transmission  of  a  telegraphic  message. 

The  complaint  alleged,  among  other  things,  that  the  ap- 
pellee  placed  the  message  in  the  hands  of  the  appellant's 
agent^  at  the  appellant's  office  in  the  town  of  Knox,  in  Starke 
county,  at  five  o'clock  and  thirty  minutes  in  the  afbernoon 
of  the  10th  day  of  April,  1888,  during  the  appellant's  of- 
fice hours,  and  paid  the  appellant  in  advance  the  sum  of 
twenty-five  cents  for  transmission  of  the  message,  which 
the  appellant  took  and  accepted,  and  undertook  and  agreed 
to  transmit  without  delay,  with  impartiality  and  good  faith, 
and  in  the  order  of  time  in  which  it  was  received ;  and 
that  the  amount  received  by  the  appellant  as  aforesaid  was 
the  full  amount  demanded  by  the  appellant  for  the  trans- 
mission of  said  message. 

The  only  portions  of  the  complaint  to  which  objection  has 
been  made  by  the  appellant  are  the  following  subsequent  al- 
legations : 

'^  And  that  said  defendant  held  said  dispatch  in  its  said  of- 
fice at  the  town  of  Knox  aforesaid,  and  after  the  aforesaid 
agreement  had  been  made  and  the  pay  for  transmission  had 
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been  received  as  aforesaid^  for  the  time  of  eighteen  hours, 
and  did  not  transmit  the  said  dispatch  till  about  12  o^clock 
M.  of  April  11th,  1888,  and  did  not  transmit  said  dispatch  in 
order  of  time  in  which  it  was  received,  and  with  impartiality 
and  good  faith,  and  without  delay,  and  in  the  order  of  time 
in  which  it  was  received." 

It  is  required  by  the  statute  of  1885  that  the  telegraph 
company,  during  the  usual  office  hours,  shall  receive  dis- 
patches, whether  from  other  telegraph  lines  or  other  com- 
panies or  individuals,  and  shall,  upon  the  usual  terms,  trans- 
mit the  same  ''  with  impartiality  and  in  good  faith,  and  in 
the  order  of  time  in  which  they  are  received,  and  shall  in  no 
manner  discriminate  in  rates  charged  or  words  or  figures 
charged  for,  or  manner  or  conditions  of  service  between  any 
of  its  patrons,  but  shall  serve  individuals,  corporations  and 
other  telegraphic  companies  with  impartiality ; "  and  that 
any  person  or  company  violating  any  of  the  provisions  of 
this  act  shall  be  liable  to  the  penalty  prescribed. 

The  appellant,  referring  to  the  portion  of  the  complaint 
above  quoted,  claims  that,  stripped  of  conclusions  of  law,  the 
pleading  contains  merely  a  statement  of  the  delay  of  the 
message. 

Without  intending  to  hold  that  the  penalty  provided  for 
in  this  statute  can  be  recovered  for  mere  negligence  in  the 
transmission  of  a  telegraphic  dispatch,  we  are  of  opinion  that 
the  complaint  is  not  open  to  objection  proposed  for  the  first 
time  in  this  court. 

There  was  a  general  denial  and  an  affirmative  answer. 

An  assignment  of  error  is  based  upon  the  overruling  of  a 
demurrer  to  a  reply  to  the  affirmative  answer.  It  is  a  fa- 
miliar rule  that  a  bad  reply  is  good  enough  for  a  bad  an- 
swer ;  and  if  we  find  that  the  affirmative  answer  was  insuf- 
ficient, we  need  not  examine  the  reply,  ^na  Ins.  Oo.  v. 
Baker,  71  Ind.  102;  Wilhite  v.  Hamrick,  92  Ind.  594;  Schei- 
ble  V.  Slagle,  89  Ind.  323  (326-7) ;  WesUm  Union  Tel.  Co. 
V.  Yopat,  118  Ind.  248  (259). 
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The  answer  sets  out  the  contract  contained  in  the  usual 
message  blank  upon  which  the  dispatch  in  question  was  writ- 
ten, and  relies  upon  the  failure  of  the  appellee  to  present  her 
claim  as  stipulated  in  the  following  requirement  in  said  con- 
tract: 

''  The  company  will  not  be  liable  for  damages  in  any  case 
where  the  claim  is  not  presented  in  writing  within  sixty  days 
after  sending  the  message.'^ 

There  is  abundant  authority  for  holding  that  such  a  stip- 
ulation is  reasonable^  valid  and  binding  upon  the  sender  of 
a  message  who  seeks  to  recover  the  statutory  penalty.  Wed- 
em  Union  Tel.  Co.  v.  Jones,  95  Ind.  228 ;  Weetem  Union 
Tel.  Co.  V.  Meredith,  96  Ind.  93 ;  Western  Union  Tel.  Co.  v. 
Wilson,  108  Ind.  308 ;  Western  Union  Tel.  Co.  v.  Yopst,  «»- 
pra ;  Wolf  v.  Western  Union  Tel.  Co.,  62  Pa.  St.  83  (Allen 
Tel.  Gas.  463) ;  Gray  Com.  by  Tel.,  sections  34,  35. 

In  Western  Union  Tel.  Co.  v.  Yopst,  supra,  it  was  held  that 
such  a  provision  in  the  contract  does  not  apply  where  there 
is  no  transmission  of  the  message. 

The  answer  before  us  does  not  directly  allege  or  deny  that 
the  message  in  question  was  transmitted,  but  it  refers  to  the 
transmission  by  mention  of  '^  the  party  sending  the  mes- 
sage/' and  by  alleging  that  the  appellee  did  not  present  her 
claim  *^  within  sixty  days  after  sending  the  message."  It 
shows  that  the  message  was  dated  April  10th,  1888,  and  that 
it  was  received  by  the  appellant  on  that  day  for  transmission. 
The  complaint,  as  already  shown,  alleged  the  delivery  of  the 
message  to  the  appellant  at  five  o'clock  and  thirty  minutes 
in  the  afternoon  of  the  10th  of  April,  1888,  and  that  the  ap- 
pellant held  it  for  eighteen  hours,  and  did  not  transmit  it 
till  about  noon  on  the  11th  of  April,  1888,  and  did  not  trans- 
mit it  in  the  order  of  time  in  which  it  was  received,  etc. 

If  it  be  regarded  that  it  sufficiently  appears  that  the  dis- 
patch was  sent,  it  distinctly  appears  that  it  was  not  sent  sooner 
than  the  11th  of  April,  1888. 

This  action  was  commenced  on  the  6th  of  June,  1888; 
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therefore,  the  period  of  ^^  sixty  days  after  sending  the  mess- 
age ''  had  not  elapsed  when  this  action  was  commenced. 

Will  the  failure  of  the  sender  of  a  message  who  has  be- 
come a  party  to  such  a  contract,  to  present  his  claim  within 
sixty  days  after  sending  the  message,  bar  his  action  for  the 
penalty  commenced  before  the  expiration  of  that  period  ? 

In  Western  V.  TeL  Co,  v.  Yopst^  supra^  it  was  said  of  such 
a  stipulation :  '^  The  limitation  is  for  the  benefit  of  the  com- 
pany and  is  of  its  own  creation.  It  has  no  right,  therefore, 
to  ask  that  the  contract  be  extended  for  its  own  benefit  be- 
yond the  letter  of  the  instrument.^' 

The  contract  is  to  be  enforced  according  to  its  terms,  con- 
strued so  as  to  apply  what  may  be  regarded  reasonably  as 
the  intention  of  the  parties.  The  duty  imposed  by  the  law 
can  not  be  evaded  by  contract.  The  company  can  not  con- 
tract against  its  liability  for  violation  of  its  duty  prescribed 
by  the  statute ;  and  in  the  stipulation  in  question  there  is  no 
attempt  to  do  so.  It  provides  that  if  a  violation  of  duty 
occur  the  company  will  not  be  liable  for  damages  to  which 
the  other  party  thereby  becomes  entitled,  in  a  case  where 
the  claim  is  not  presented  in  writing  within  sixty  days  after 
sending  the  message.  * 

It  may  be  supposed  that  by  inserting  the  stipulation  in 
the  contract  the  company  intended  to  prescribe  a  limit  for 
the  presentation 'of  the  claim  which  would  enable  it  to  in- 
vestigate the  case  while  the  facts  were  yet  new  and  ascer- 
tainable by  it,  and  which  would  be  treated  by  the  courts  as 
reasonable  for  such  a  purpose. 

The  appellee's  right  of  action  was  not  founded  upon  the 
presentation  of  a  written  claim  ;  it  was  based  on  a  breach  of 
statutory  duty.  The  appellee  was  not  bound  to  allege  as  a 
part  of  her  cause  of  action  that  she  had  presented  a  written 
claim. 

As  against  the  company,  when  a  violation  of  duty  has  oc- 
curred, the  liability  for  the  penalty  has  accrued  immediately. 
The  right  to  reaover  it  may  be  lost  by  failure  to  present  a 
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claim  in  writing  within  a  period  of  sixty  days  after  sending 
the  message. 

The  contract  does  not  supersede  the  statute  of  limitations. 
It  does  not  prescribe  a  period  beyond  which  an  action  may 
not  be  brought.  Nor  does  it  attempt  to  require  the  lapse 
of  any  period,  or  the  performance  of  any  act  before  a  right 
of  action  shall  accrue,  or  a  suit  shall  be  commenced. 

When  the  failure  to  present  the  claim,  as  provided  in 
the  contract,  may  be  made  available  as  a  defence,  it  can 
uot  be  proved  under  the  general  denial,  but  being  an  af- 
firmative defence  it  must  be  specially  pleaded.  Western 
Union  Tel.  Co.  v.  Scircle,  103  Ind.  227.  It  is  to  be  pleaded, 
not  in  abatement,  or  in  bar  of  the  further  maintenance  of 
the  action,  but  in  bar  of  the  action  generally. 

The  answer  must  relate  to  the  time  of  the  commence- 
ment of  the  action,  otherwise  it  would  not  be  a  complete 
bar. 

At  the  commencement  of  this  action  the  appellee  still 
had  a  number  of  days  within  which  by  the  presentation 
of  her  claim  she  could  have  provided  against  a  defence 
based  on  this  stipulation,  to  an  action  commenced  at  any 
time  after  the  sixty  days,'  and  within  the  statutory  limita- 
tion of  such  an  action. 

It  could  not  be  said,  having  relation  to  the  time  of  the 
commencement  of  this  action,  that  for  the  period  of  time 
allowed  by  the  contract  the  appellee  had  failed  to  present 
her  claim  in  writing. 

In  a  note  to  Wolf  v.  Western  U.  TeL  Co.,  supra,  in  Allen 
Tel.  Gas.,  the  editor,  on  page  369,  says :  "  It  will  be  ob- 
served, in  this  case,  that  the  date  of  the  message  was  Octo- 
ber 23d,  1866;  and  that  the  action  was  brought  December 
13th,  1866,  fifty-one  days  afterwards.  It  was  not  proved  that 
any  written  claim  for  damages  was  presented  in  any  other 
form  than  by  bringing  the  action  ;  but  the  question  whether 
the  bringing  of  the  action  would  of  itself  amount  to  a  pre- 
sentation of  a  claim  in  writing  for  damages  was  not  adverted 
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to,  either  by  coansel  or  by  the  court.  The  case  for  the  plain- 
tiffs was  pat  upon  the  ground  that  the  plaintiffs  were  not 
bound  by  the  condition.  It  was  not  urged  that  they  had 
complied  with  the  condition.  The  purpose  of  this  require- 
ment seems  to  have  been  simply  to  enable  the  company  to 
know  seasonably  what  claims  are  to  be  pressed  against  them. 
In  ordinary  cases,  where  a  promissory  note  is  payable  on 
demand,  the  bringing  of  an  action  is  a  sufficient  demand. 
So  in  an  action  against  a  telegraph  company  to  recover 
damages  for  negligence  in  respect  to  a  message,  ordinarily 
no  special  demand  need  be  proved.  If  any  special  demand 
were  necessary,  by  common'  law,  clearly  such  demand  need 
not  be  in  writing.  The  requirement  in  this  case,  however, 
calls  for  a  written  demand;  and  as  the  company  seek  to 
impose  on  the  {flaintiffs  a  duty  not  resting  upon  them  by 
common  law,  the  condition  should  not  be  extended  beyond 
its  reasonable  import  by  construction.  There  is  nothing 
in  its  terms  requiring  that  the  claim  in  writing  shall  be  pre- 
sented before  actit>n  brought.  *  *  It  is  worthy  of  con- 
sideration whether  the  plaintiffs'  action  might  not  have 
been  supported  upon  the  ground  that  the  bringing  of  it 
within  the  sixty  days  amounted  to  a  compliance  with  the 
provision." 

In  Gray  on  Communication  by  Telegraph,  in  a  note  to 
section  35,  the  author  refers  to  Wolf  v.  Western  V.  Td.  Co.^ 
supra,  and  to  Mr.  Allen's  note,  and  says  that  the  bringing 
of  the  action  within  the  time  provided  for  the  presentation 
of  the  claim,  ^^  it  seems,  substantially  complied  with  the 
stipulation,  the  object  of  which  was  to  put  the  company,  in 
a  reasonable  time,  in  possession  of  accurate  information  of 
the  breach  of  the  contract  in  case  a  breach  of  it  occurred.'' 

Perhaps  it  is  well  enough  to  say,  not  that  the  commence- 
ment of  the  action  within  the  sixty  days  is  a  compliance 
with  the  provision  of  the  contract,  but  rather  that  in  such  a 
case  the  stipulation  in  question  can  have  no  proper  applica- 
tion, and,  therefore,  does  not  affect  the  rights  of  the  parties. 
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If  these  views  are  correct,  the  second  paragraph  of  answer 
was  insafBcient. 

There  was  a  motion  for  a  new  trial,  assigning  that  the 
finding  of  the  court  was  not  sustained  by  sufficient  evidence, 
and  that  it  was  contrary  t.o  law. 

We  have  read  the  evidence,  and  holding  to  the  opinion 
expressed  herein  concerning  the  answer,  we  are  unable  to 
say  that  there  was  error  in  overruling  the  motion  for  a  new 
trial. 

The  judgment  is  affirmed,  with  costs. 

Filed  April  14, 1891. 


No.  91. 

The  Town  of  Laurel  v.  Blue. 

Municipal  Cokpobation. — lUegal  Arreil  hy  ^o^n  HforsAoL— Lia6i{t(y  qf 
Town, — A  municipal  corporation  is  not  liable  for  an  illegal  arrest  by  its 
marshal  made  without  a  warrant,  and  under  an  invalid  ordinance. 

From  the  Franklin  Circait  Court. 

8.  E.  UrmsUm  and  /.  Garter^  for  appellant. 
F.  A.  Alexander,  for  appellee. 

Crumpackeb,  J. — William  B.  Blae  sued  the  town  of 
Laurel  for  damages  resulting  from  &lse  imprisonment. 

The  complaint  states  that  in  July^  1887,  one  Burris  was 
the  marshal  of  the  town  of  Laurel,  and  as  such  officer  he 
wrongfully  and  unlawfully  arrested  the  appellee  without  a 
warrant  and  under  the  provisions  of  an  ordinance  thereto- 
fore adopted  by  the  town  trustees,  but  which  was  wholly 
without  authority  and  void ;  that  said  marshal  took  the  ap- 
pellee in  custody  and  wrongfully  and  unlawfully  restrained 
him  of  his  liberty  for  a  long  space  of  time,  much  to  his  dis- 
grace and  humiliation,  whereby  he  was  damaged. 
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Two  paragraphs  of  complaint  were  filed^  and  both  pro- 
ceed apon  the  general  theory  that  the  town  corporation  was 
responsible  for  the  tortious  act  of  the  marshal  in  arresting 
the  appellee. 

The  ordinance  under  which  the  arrest  is  alleged  to  have 
been  made  is  set  out  in  the  complaint.  It  provides  that 
whoever,  being  in  a  condition  of  intoxication,  shall  staggf  r, 
reel  or  lie  down  upon  any  street  or  alley  in  the  town  of  Lau- 
rel, shall,  upon  conviction,  be  fined  not  more  than  ten  nor 
less  than  five  dollars. 

A  demurrer  was  filed  to  the  complaint,  and  overruled,  and 
the  appellant  excepted. 

The  cause  was  put  at  issue  and  tried  by  a  jury.  A  ver- 
dict was  returned  in  favor  of  the  appellee,  and  judgment  en- 
tered upon  the  verdict. 

A  motion  for  a  new  trial  was  filed  by  the  appellant,  and 
overruled. 

Errors  are  assigned  properly  presenting  for  decision  the 
ruling  of  the  trial  court  upon  the  demurrer  to  the  complaint 
and  the  motion  for  a  new  trial. 

The  controlling  question  in  this  case  is,  can  the  town  of 
Laurel  be  held  responsible  for  an  unlawful  arrest  by  its  mar- 
shal, under  an  invalid  ordinance  and  without  a  warrant  ? 

The  question  of  the  responsibility  of  a  municipality  for 
the  tortious  act  of  one  of  its  officers  must  depend  for  its 
solution  upon  the  character  of  the  act  the  officer  was  engaged 
in  at  the  time  of  the  commission  of  the  tort.  Cities  and 
towns  incorporated  under  the  laws  of  this  State  have  two 
general  classes  of  functions,  which  may  be  denominated  gov- 
ernmental and  domestic,  or  corporate. 

All  laws  and  ordinances  intended  to  secure  the  peace  and 
good  order,  or  to  preserve  the  health  and  morals,  of  the  pub- 
lic^ are  in  the  nature  of  police  regulations,  and  are  essentially 
governmental  in  their  character.  Their  enactment  and  en- 
forcement are  functions  of  the  sovereignty,  and  they  are  de- 
Vol.  1.— 9 
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signed  for  the  benefit  of  the  public^  as  distinguished  from 
the  municipality. 

In  the  distribution  of  the  powers  of  government  the  Leg- 
islature has  made  municipal  corporations  special  public 
agents,  and  delegated  them  with  authority  to  a  limited  ex- 
tent, to  enact  and  enforce  certain  prescribed  police  regula- 
tions within  their  respective  localities.  And  in  the  execu- 
tion of  such  laws  the  officers  of  the  corporation  discharge 
duties  for  the  public  rather  than  the  corporation,  and  this 
is  true  whether  the  laws  were  enacted  by  the  State  or  by  the 
corporate  authorities.  Any  officer  of  a  municipal  corpora- 
tion, whose  duty,  in  whole  or  in  part,  is  to  enforce  observ- 
ance to  such  laws  or  ordinances,  while  so  engaged  is  acting 
for  the  public,  and  is  not  the  agent  of  the  municipality  in  its 
domestic  or  corporate  character. 

The  duties  of  the  office  of  town  marshal  are  both  public 
and  corporate.  This  office  is  created  by  the  Legislature,  and 
the  incumbent  must  be  selected  in  the  manner  and  for  the 
term  prescribed  by  legislative  enactment.  The  marshal  of 
the  town  of  Laurel  was  attempting  to  execute  a  public  duty 
at  the  time  of  the  commission  of  the  tort  complained  of  in 
this  case,  and  for  this  the  town  can  not  be  held  responsi- 
ble. 

In  the  case  of  CHty  of  Lafayette  v.  Tifnberlake,  88  Ind. 
330,  in  discussing  a  similar  question,  Elliott,  J.,  said : 
^'  Officers  appointed  to  execute  the  laws  and  ordinances  are 
not  agents  engaged  in  corporate  duties,  but  are  public  offi- 
cers appointed  at  the  command  of  the  Legislature  by  the 
corporate  authorities.  There  is  no  more  reason  for  holding 
cities  responsible  for  the  wrongs  of  police  officers  than  there 
is  for  holding  counties  or  townships  responsible  for  the  torts 
of  sheriffs  and  constables." 

Judge  Dillon,  in  his  work  on  Municipal  Corporations 
(4th  ed.,  sec.  975),  declares  that  "Agreeably  to  the  principles 
just  mentioned,  police  officers  appointed  by  a  city  are  not  its 
agents  or  servants,  so  as  to  render  it  responsible  for  their  un- 
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lawfal  or  negligent  acts  in  the  discharge  of  their  duties ;  and, 
accordingly,  a  city  is  not  liable  for  an  asaauM  and  battery  com- 
mitted by  its  police  officers,  though  done  in  an  attempt  to 
enforce  an  ordinance  of  the  city ;  nor  for  an  arrest  made  by 
them  which  is  illegal  for  want  of  a  warrant/^  See,  also,  upon 
the  same  subject,  Faulkner  v.  City  of  Aurora^  85  Ind.  130; 
City  of  Anderson  v.  Easty  117  Ind.  126. 

We  have  no  hesitancy  in  declaring  that  the  town  of  Lau- 
rel can  not  be  held  responsible  for  the  alleged  tort  of  its  mar- 
shal in  making  the  arrest  mentioned  in  the  complaint,  and 
that  the  demurrer  to  the  complaint  ought  to  have  been  sus- 
tained* 

We  intimate  no  opinion  upon  the  validity  of  the  ordi- 
nance set  out  in  the  complaint,  as  our  conclusion  upon  the 
other  questions  renders  it  unnecessary. 

The  judgment  is  reversed  with  costs,  with  instructions  to 
the  trial  oourt  to  sustain  the  demurrer  to  the  complaint,  and 
proceed  further  in  accordance  with  this  opinion. 

FUed  April  16, 1891. 


No.  82. 

The  Louisville,  New  Albany  and  Chicago  Railway 

Company  v.  Thomas. 

RAHiBOAD.—FarmrOosmn^.— Oa(e  ErteUd  ai.—KiUing  Stodc^LiahiUty  for. 
— ^Under  the  acts  of  April  8th  and  13th,  1885,  where  a  gate  is  erected 
at  a  farm  crossing  hj  a  railroad  company  for  the  convenience  of  an 
adjacent  land-owner,  or  is  erected  by  the  adjacent  land-owner  with  the 
consent  of  the  company,  the  company  is  not  liable,  in  the  absence  of 
negligence,  for  the  injury  or  killing  of  animals  belonging  to  such  land- 
owner or  other  persons,  which  enter  npon  the  track  throngh  snch  gate. 

Samb. —  VerdieL — Ambiguiky, —  Venvre  dt  Novo, — The  law,  as  stated,  is  appli- 
cable only  to  gates  erected  at  farm  crossings,  and  where  the  verdict  is  am- 
biguous and  uncertain  as  to  whether  there  was  a  farm  crossing  for  the 
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oonvenienoe  of  the  adjacent  owner  at  the  place  where  the  gate  was 
erected^  and  through  which  the  animals  entered,  a  motion  for  a  venire 
de  no90  should  be  sostained. 

From  the  Lawrence  Gircoit  Court. 

C.  C.  Mataon  and  E.  C.  Field,  for  appellant, 
if.  Matthews,  for  appellee. 

New,  J. —  This  action  was  commenced  in  a  justice's 
court,  in  Monroe  county,  by  John  N.  Thomas,  the  appellee, 
to  recover  damages  from  the  appellant  for  the  killing  of  ap- 
pellee's mule,  on  the  track  of  tbe  appellant  in  said  county. 
An  appeal  was  taken  to  the  circuit  coui*t  of  that  county,  and 
from  there,  upon  application  for  change  of  venue,  the  case 
was  sent  to  the  Lawrence  Circuit  Court. 

The  complaint,  after  being  amended  in  the  circuit  court, 
was,  in  substance,  that  which  is  in  use  in  this  State  in  actions 
to  recover  for  stock  killed  by  a  railway  company  because  of 
the  railroad  not  being  securely  fenced  at  the  place  where 
the  stock  entered  upon  the  same. 

The  cause  was  tried  by  a  jury,  who  returned  a  special  ver- 
dict, at  the  request  of  the  appellant,  as  follows : 

''  1.  We  find  that,  on  the  16th  day  of  June,  1888,  the 
defendant  was  a  corporation,  operating  a  line  of  railway 
through  the  county  of  Monroe,  in  the  State  of  Indiana. 

**  2.  We  find  that  on  the  16th  day  of  June,  1888,  John 
N.  Thomas,  the  plaintiff,  was  the  owner  of  one  dapple  gray 
mare  mule,  of  the  value  of  $150;  that  said  mule  escaped 
from  the  farm  of  said  plaintiff  on  the  15th  day  of  June, 
1888,  to  the  public  highway  leading  to  the  town  of  Elletts- 
ville,  in  said  Monroe  county. 

''  3.  We  find  that  on  the  16th  day  of  June,  1888,  the  said 
mule,  at  the  county  of  Monroe,  in  the  State  of  Indiana,  wan- 
dered upon  the  track  of  the  defendant  railroad  company, 
and  was  then  and  there,  by  the  cars  and  locomotive  then  and 
there  by  the  defendant  railway  company  and  its  employees, 
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operated  upon  its  said  line  of  railway,  ran  against  and  over 
and  thereby  injured  and  killed. 

'^  4.  We  find  that  said  mule  entered  upon  the  track  of 
said  railway  company  through  a  defective  gate  erected  by 
said  railway  company,  in  the  fence  enclosing  its  track,  for 
the  convenience  and  accommodation  of  one  Harris,  an  ad- 
jacent land-owner,  said  gate  having  been  left  unlocked  and 
open. 

^'  5.  We  find  that  the  place  where  said  mule  entered  upon 
the  track  of  the  defendant  railway  company,  the  said  track 
was  not  securely  fenced  in." 

Motions  were  then  made  by  the  appellant  as  follows,  each 
being  overruled  by  the  court  and  exceptions  taken  to  each 
ruling : 

1.  For  judgment  in  its  fieivor  on  the  special  verdict  of  the 
jury. 

2.  For  a  venire  de  novo. 

3.  For  a  new  trial. 

4.  In  arrest  of  judgment. 

Judgment  was  then  rendered  for  the  appellee  on  the  special 
verdict  for  one  hundred  and  fifty  dollars  and  costs. 

Of  the  errors  which  are  assigned  by  the  appellant,  it  will 
not  be  necessary  that  we  notice  any  except  the  first,  to  wit : 
That  the  court  erred  in  overruling  the  appellant's  motion  for 
a  venire  de  novo. 

It  is  clear  from  the  facts  found  by  the  special  verdict,  that 
the  mule  entered  upon  the  railway  track  through  a  gate 
which  had  been  erected  by  the  appellant,  in  a  fence  inclosing 
its  track,  for  the  convenience  and  accommodation  of  Harris, 
an  adjacent  land-owner 

It  is  also  clear  that,  although  in  the  special'  verdict  the 
gate  is  characterized  as  *'  defective,''  the  mule  entered  upon 
the  track  through  the  gateway  because  the  gate  had  been 
left  unlocked  and  open. 

The  liability  of  the  appellant  depends  upon  the  construe- 
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tion  which  should  be  given  to  the  act«  of  April  8tb  and 
13th,  1885  (Elliott's  Supp.,  pp.  326  and  327). 

These  acts,  as  affecting  the  questions  arising  in  this  case, 
were  construed  by  the  Supreme  Court  of  this  State  in  the 
cases  of  Hunt  v.  Lake  Shores  etc.,  R,  W.  Cb.,  112  Ind.  69,  and 
JeffersonviUe,  etc,  R.  R.  Co.  v.  Durdap,  112  Ind.  93. 

The  construction  adopted  by  the  court  in  that  case  is,  we 
think,  correct,  and  evidently  was  the  result  of  a  most  care- 
ful consideration.  As  shown  by  the  opinions  in  those  cases, 
the  law  at  the  time  of  the  passage  of  said  acts  of  1885,  as 
then  declared  by  the  Supreme  Court,  was,  that  while  rail- 
way companies  were  not  liable  for  the  injury  or  killing  of 
animals  of  adjoining  land-owners,  for  whose  bonvenience 
farm  crossings  and  gates  were  constructed,  where  the  ani- 
mals passed  to  the  track  through  such  gates,  which  such 
land-owner  failed  to  keep  closed,  they  were  liable  to  other 
persons  whose  animals  might  pass  through  such  open  gates 
to  the  track  and  be  there  injured  or  killed.  Indianapolisy 
etc.,  R.  W.  Co.  V.  Thomas,  84  Ind.  194;  Bond  v.  Evansvilley 
etc.,  R.  R.  Co.,  100  Ind.  301 ;  Evansville,  etc,  R.  R.  Co.  v. 
Hosier,  101  Ind.  597  ;  Louisville,  etc.,  R.  W.  Co.  v.  Goodbar, 
102  Ind.  596 ;  Wabash  R.  W.  Co.  v.  Williamson,  104  Ind. 
154. 

Such  was  the  state  of  the  law  as  to  the  liability  of  railway 
companies  for  stock  killed  in  cases  like  the  one  at  bar  at  the 
time  of  the  passage  of  the  acts  of  1886. 

To  allow  private  crossings  and  gates  for  the  accommoda- 
tion of  adjoining  land-owners  seemed  to  be  a  reasonable  de- 
mand upon  railroads,  if  not  a  necessity,  and,  therefore,  it 
was  held  that  in  such  cases  railway  companies  ought  not  to 
be  liable  for  the  injury  or  killing  of  animals  of  adjoining 
land-owners,  for  whose  convenience  private  crossings  and 
gates  were  constructed,  where  the  animals  passed  to  the  track 
through  such  gates  which  such  land-owners  failed  to  keep 
closed.     But,  as  to  all  other  persons,  whose  stock  might  pass 
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through  such  gates  to  the  railway  track,  and  there  be  injured 
or  killed,  a  different  rule  was  applied,  as  we  have  seen. 

This  was  claimed  to  be  an  inconsistent  and  harsh  rule 
against  railway  companies. 

That  the  Legislature,  by  the  acts  of  1885,  intended  to  make 
some  change  in  the  law  as  it  was  held  to  be  at  the  time  of 
the  passage  of  those  acts,  can  not  be  doubted,  otherwise,  as 
is  well  said  in  the  case  of  Hunt  v.  Lake  Shore,  etc.,  Ji.  W,  Co., 
supra,  it  would  be  convicted  of  the  folly  of  enacting  what 
was  the  law  already. 

The  court,  as  we  understand  that  case,  held  that  in  the 
absence  of  negligence,  railway  companies  are  not  liable  for 
the  injury  or  killing  of  animals  which  enter  upon  their  tracks 
through  gates  at  farm  crossings,  whether  such  gates  and  cross- 
ings were  constructed  before  or  since  the  acts  of  1885 ; 
whether  the  stock  injured  or  killed  belonged  to  the  adjacent 
land-owner,  and  from  his  lands  passed  through  such  gates  to 
the  railway  track,  or  whether  the  stock  belonged  to  other 
persons,  finding  its  way  upon  the  lands  of  the  adjacent  land- 
owner, and  from  thence  through  such  gate  to  the  railway 
track.  Nor  will  it  matter  whether  such  gates  at  farm  cross- 
ings were  constructed  by  the  railway  company  for  the  con- 
venience of  the  adjacent  land-owner,  or  by  the  land-owner 
himself,  at  a  farm  crossing,  with  the  consent  of  the  railway 
company,  for  the  convenience  of  such  land-owner. 

As  we  construe  the  acts  of  1885,  it  is  only  at  farm  cross- 
ings that  gates  may  be  erected  to  which  the  law  as  above 
stated  will  apply. 

The  finding  of  the  jury  is  uncertain  and  ambiguous  as  to 
whether  there  was  a  farm  crossing  for  the  convenience  and 
accommodation  of  Harris  at  the  point  where  they  find  the 
gate  to  have  been  erected  by  tho'  railway  company  for  the 
convenience  and  accommodation  of  said  Harris.  We  think, 
therefore,  that  the  motion  for  a  venire  de  novo  should  have 
been  sustained. 
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Judgment  reversed^  with  costs^  with  instmotions  to  the 
court  below  to  sustain  the  appellant's  motion  for  a  venire  de 
novo. 

Filed  April  16^  1891. 


No.  7. 

The  Louisville,  New  Albany  and  Chicago  Railway 

Company  v,  Wylie, 

JuDOMSMT. — Digmual  wUhaul  Prejudiee. — No  Bar  to  Second  SuiU, — Where, 
after  evidence  is  heard  in  a  cause,  and  a  special  finding  is  prepared  but 
not  signed,  the  plaintiff,  by  leave  of  court,  obtained  before  the  oonrt  an- 
nounces its  finding,  dismisses  his  action  without  prejudice,  such  pro- 
ceedings are  no  bar  to  a  second  suit  on  the  same  cause  of  action. 

From  the  Lawrence  Circuit  Court. 

O.  W.  Friedley,  for  appellant. 

/.  H.  Louden  and  W.  P.  JRogerSy  for  appellee. 

Black^  C.  J.: — ^This  was  an  action  by  the  appellee  against 
the  appellant  to  recover  for  the  alleged  killing  of  certain  an- 
imals by  the  latter.  Verdict  and  judgment  for  the  appellee 
for  two  hundred  dollars. 

There  was  a  former  action  in  the  same  court  brought  by 
the  same  plaintiff  against  the  same  defendant  for  the  same 
cause  of  action.  In  said  former  action  the  court  entered  of 
record  its  order  and  judgment,  reciting  that,  'Spending  the 
consideration  of  the  evidence  and  the  making  of  a  special 
finding  by  the  court,  the  plaintiff  dismisses  this  cause  by 
leave  of  court,  without  prejudice  to  his  right  of  action  herein, 
to  which  dismissal  the  defendant  at  the  time  excepts,  and 
presents  and  files  his  bill  of  exceptions,  which  is  signed  by 
the  court  and  made  part^of  the  record  herein,"  and  there- 
upon judgment  for  costs  was  rendered  against  the  plaintiff. 

The  bill  of  exceptions  taken  in  said  former  action  showed 
that  in  that  case  an  issue  of  fact  was  formed,  which  was  sub- 
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mitted  to  the  court  for  trial|  the  court  being  requested  b7 
the  defendant  to  make  a  special  finding  of  facts  and  conclu- 
sions of  law  thereon.  The  evidence  having  been  heard,  the 
court  took  time  to  make  such  special  finding.  The  next  day, 
having  reduced  his  special  finding  of  facts  to  writing,  and 
having  indicated  to  the  parties  that  the  same,  as  thus  written, 
were  his  findings  of  facts  in  the  cause  unless  the  parties  had 
amendments  to  suggest,  and,  before  signing  the  same  having 
submitted  them  to  the  attorneys  of  the  parties  respectively, 
to  examine  as  to  whether  any  facts  were  omitted,  and  said 
attorneys  having  read  and  considered  the  same,  the  plaintifi*, 
by  his  attorney,  before  the  court  announced  his  finding  ex- 
cept as  indicated  by  said  unsigned  finding  of  facts,  asked  the 
court  to  permit  him  to  dismiss  his  action  without  prejudice, 
to  which  the  defendant  objected ;  but  the  court  overruled  the 
objection,  and  permitted  the  plaintiff  to  dismiss  the  cause 
without  prejudice.  The  defendant  excepted  to  this  action 
of  the  court,  and  filed  a  bill  of  exceptions,  as  stated  in  the 
entry  of  record  above  mentioned. 

It  is  contended  on  behalf  of  the  appellant  that  the  pro- 
ceedings and  judgment  in  said  former  action  constituted  a 
defence  in  the  case  at  bar,  by  showing  another  action  pend- 
ing or  a  former  adjudication. 

The  former  action  was  terminated  by  a  final  judgment. 
The  question  argued  by  appellant  as  to  whether  the  court 
erred  in  permitting  the  dismissal  of  the  former  action  can 
not  be  determined  in  this  case.  Walker  v.  Heller,  56  Ind. 
298,  the  only  case  to  which  reference  is  made  by  appellant 
in  argument,  was  an  appeal  from  a  judgment  of  dismissal. 

The  judgment  in  the  former  action  was  not  an  adjudication 
upon  the  merits  of  the  cause  wherein  it  was  rendered^  and 
did  not  conclude  the  plaintiff  therein  from  further  pursuit 
of  a  remedy  upon  his  cause  of  action. 

The  judgment  is  affirmed,  with  costs,  and  ten  per  cent, 
damages. 

Filed  April  4, 189L 
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No.  12. 

The  School  Town  of  Milfobd  v.  Zeioleb. 

Schools. — De  /ado  Trudeei. — The  contract  of  de  fado  trustees  with  a 
teacher  is  binding  upon  their  school  corporation  ;  and  in  an  action  by 
such  teacher  on  the  contract  the  validity  of  their  acts  as  officers  can  not 
be  called  in  question. 

Same. — Acquietoence  in  liUgai  EUdian  <f  Officers, — After  six  years  of  ac- 
quiescence and  approval  on  the  part  of  a  school  town  in  the  election 
and  serving  of  certain  persons  acting  as  school  trustees,  third  persons 
dealing  with  them  have  the  right  to  presume  that  they  are  at  least  offi- 
cers defado. 

Samb. — Hiring  of  Teacher  by  Old  School  Board. — A  board  of  school  trus- 
tees, after  their  successors  have  been  elected,  and  before  they  are  enti- 
tled to  serve  as  officers,  may  hire  a  teacher  for  the  year  beginning  after 
their  terms  of  office  will  expire. 

Same. — Signing  Contract — ^If  the  school  board,  in  session,  hire  a  teacher, 
the  contract  with  him  may  be  signed  at  different  times ;  and  a  signing 
by  a  majority  of  the  trustees  is  sufficient. 

Same. — Aboli»hing  School. — Effied  on  Teacher'c  OontraeL — A  contract  with  a 
teacher  to  teach  can  not  be  annulled  by  abolishing  the  school  he  was  to 
have  taught. 

Same. — Majority  cf  Trtuiecs  Sufficient  to  Make  a  Oontrad. — A  contract  by 
two  of  three  trustees,  when  in  session,  is  valid. 

Same. — Illegal  Deeign  c/  Trtutces. — A  teacher's  contract  is  not  void  when 
the  trustees  have  an  illegal  purpose,  or  design,  in  view,  if  he  does  not 
participate  in  such  purpose,  or  design. 

From  the  Decatur  Circuit  Court. 

/.  K.  EwinQy  C.  Ihoingy  J.  D.  Miller  and  F,  E,  Oavitiy  for 

appellant. 

W.  A.  Moore,  for  appellee. 

Robinson,  J. — This  was  an  action  by  the  appellee  to  re- 
cover damages  for  breach  of  contract,  entered  into  between 
appellee  and  appellant  for  services  as  a  teacher  in  the  public 
schools  of  Milford. 

The  material  allegations  in  the  complaint  are,  that  the  ap- 
pellant is  a  school  corporation  duly  organized  under  and 
pursuant  to  the  laws  of  the  State  of  Indiana,  by  the  cor- 
porate name  of  the  town  of  Milford  ;  that  the  year  ensuing 
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from  June,  1885,  Jesse  Stafford,  John  Alexander  and  El- 
bridge  Batler  were  the  acting  board  of  Trustees  of  said 

school  corporation ;  that  said  trustees  in  session  on  the 

day  of ,  1886,  passed  an  ordinance,  entered  of  record, 

employing  the  appellee  to  teach  in  one  of  the  departments 
of  said  school  of  said  town,  for  a  period  of  thirty  weeks,  of 
five  days  each,  from  the  20th  day  of  September,  1886,  at  the 
sum  of  two  dollars  per  day ;  that  in  pursuance  of  such  ac- 
tion, a  written  contract  was  executed  by  and  between  said 
Stafford  and  Alexander,  as  such  trustees,  and  said  appellee, 
by  which  she  was  employed  to  teach  in  said  school  for  said 
school  year,  to  wit,  for  the  period  of  thirty  weeks,  and  upon 
the  terms  aforesaid.  A  copy  of  the  contract  was  filed  and 
made  a  part  of  the  complaint. 

That  at  said  time  the  appellee  was  a  regularly  licensed 
teacher  of  said  county,  and  held  the  necessary  license  and 
certificate  from  the  county  superintendent  of  schools  of  said 
county ;  that  thereafter,  to  wit,  June,  1886,  John  N.  Brind- 
ley,  James  D.  Braden  and  George  S.  Dickey  were  elected 
and  qualified  as  school  trustees  of  said  town,  reorganizing 
the  board  as  required  by  statute,  and  acted  as  such  board  for 
the  year  ensuing  thereafter ;  that  said  new  board  as  thus  re- 
organized repudiated  the  contract  hereinbefore  mentioned, 
and  employed  other  teachers  and  refused  to  recognize  the 
plaintiff  as  a  teacher  in  said  school,  although  she  was  ready, 
able  and  willing  to  perform  her  said  contract,  and  so  informed 
said  school  board,  but  appellant  refused  to  perform  its  part 
of  said  contract;  that  said  board  brought  against  her  no 
charge  or  accusation  of  inability  or  incompetency,  but  with- 
out any  cause  whatever  violated  said  contract  as  aforesaid  ; 
and  she  further  says,  that  the  date  at  which  she  learned  said 
board  had  repudiated  said  contract  was  at  a  season  of  the  year 
when  she  could  not  obtain  employment  as  a  teacher  else- 
where, although  she  made  diligent  effort  to  obtain  said  em- 
ployment;  that  she  was  compelled  to  and  did  lose  from  her 
said  business  as  teacher,  all  of  the  time  of  said  school  year 
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as  aforesaid ;  that  she  held  herself  in  readiness  at  all  times 
to  perform  her  said  contract  under  the  direction  of  said 
board,  and  was  damaged,  etc. 

The  appellant  demurred  to  the  complaint,  which  demurrer 
was  overruled,  and  then  answered  in  four  paragraphs  :  1st. 
General  denial.  2d.  Non  est  factum.  3d.  That  the  incorpora- 
ted town  of  Milford  did  not,  by  her  board  of  trustees,  select  or 
appoint  Jesse  Stafford  and .  John  H.  Alexander  to  the  office 
of  trustees  for  appellant,  but  that  they,  in  connection  with 
one  Elbridge  Butler,  executed  and  filed  bonds  as  such  trustees 
with  the  auditor  of  Decatur  county,  Indiana,  more  than  six 
years  prior  to  the  execution  of  the  contract  sued  on,  and  as- 
sumed to  act  as  such  until   the day  of  June,  1886, 

without  further  appointment,  selection,  qualification,  or  au- 
thority from  said  town,  or  any  other  source ;  that  in  the 
meantime  said  town  failed  to  elect  or  appoint  other  trustees, 
and  none  were  elected,  appointed,  or  qualified  ;  that  on  the 

day  of ,  1886,  said  town  did  legally  elect  and 

appoint  John  W.  Brindley,  George  S.  Dickey,  and  James 
D.  Braden,  who  duly  qualified  and  acted  as  such  for  the 
year  ending  June,  1886;  that  said  Stafford  and  Alexan- 
der, knowing  of  the  intention  to  so  elect  and  appoint 
school  trustees,  and  knowing  said  new  board  would  not  em- 
ploy the  appellee  to  teach,  combined  together  for  the  pur- 
pose of  forestalling  the  new  board,  and  for  the  purpose  of  de- 
feating the  will  of  a  majority  of  the  patrons  of  said  school, 
and  these  two,  without  the  knowledge  and  consent  of  said 
Elbridge  Butler,  who  had  been  acting  with  them;  entered 
into  the  contract  sued  on,  which  was  done  without  any  meet- 
ing of  the  said  Alexander,  Stafford,  and  Butler  to  consider 
such  matter,  and  without  the  knowledge  and  consent  of  said 
Butler ;  that  said  Alexander  and  Stafford  acted  in  bad  faith, 
and  hastened  to  execute  said  contract  for  the  purpose  of 
thwarting  the  will  of  the  new  board  and  the  patrons  of  said 
school ;  that  said  Alexander  alone  made  said  contract  with 
the  appellee,  without  the  knowledge  or  consent  of  either 
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Stafford  or  Butler,  or  without  any  meeting  of  said  board,  and 
that  said  Stafford  signed  the  same  at  another  time  and  place 
afterwards,  without  the  knowledge  and  consent  of  said  But- 
ler. 

The  fourth  paragraph  contained  substantiallj  the  same 
averments  as  the  third,  with  the  additional  averment  that 
the  appellee,  bj  the  contract  in  suit,  was  employed  to  teach 
an  intermediate  department,  which  was,  by  the  trustees,  in 
due  course  of  law,  abolished. 

The  appellee  demurred  to  the  second,  third,  and  fourth 
paragraphs  of  the  answer,  which  was  overruled  as  to  the  sec- 
ond, and  sustained  as  to  the  third  and  fourth. 

Thereupon  the  appellant  withdrew  the  first  and  second 
paragraphs  of  the  answer,  and  failing  and  refusing  to  answer 
the  complaint  further,  the  court  rendered  judgment  in  fevor 
of  the  appellee  on  demurrer. 

The  only  error  assigned  is  error  in  the  court  in  sustaining 
the  demurrer  to  the  third  and  fourth  paragraphs  of  the  an- 
swer. 

The  contention  is  made  by  the  appellant  that  the  trustees 
who  made  the  contract  sued  on  were  usurpers,  whose  acts  are 
wholly  void,  whether  at  the  time  they  were  trustees  dejure 
or  de  facto f  or  were  intruders. 

The  answer  admits  that  the  trustees  whose  right  is  as* 
sailed  to  act  execuited  and  filed  bonds  as  such  school  trustees 
with  the  auditor  of  Decatur  county,  Indiana,  more  than  six 
years  prior  to  the  execution  of  the  contract  sued  on,  and 
assumed  to  act  until  the  —  day  of  June,  1886,  without 
further  appointment  or  selection ;  that  in  the  meantime  said 
town  failed  to  elect  or  appoint  other  trustees,  and  none  were 
elected;  that  said  town  did,  in  June,  1886,  appoint  other 
trustees  to  act  for  the  ensuing  year,  commencing  from  June, 
1886. 

Under  these  fact«  does  it  not  follow,  under  section  3,  ar- 
ticle 15,  of  the  Constitution,  that  the  school  trustees  acting 
at  the  time  the  contract  in  suit  was  entered  into  served  until 
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their  successors  were  elected  and  qualified,  and  that  their  of- 
ficial acts  during  the  six  years  they  served  without  suocessors 
being  elected  and  qualified  were  binding  upon  the  school 
town? 

Under  the  facts  alleged  in  the  answer  said  trustees  were 
officers  de  fcusto  ;  their  title  could  not  be  attacked  collaterally. 
There  is  a  wide  distinction  when  such  questions  arise  col- 
laterally or  by  direct  proceedings.  The  law  is  well  settled 
that  the  acts  and  doings  of  an  officer  defado  are  valid  so  far 
as  the  rights  of  the  public  or  third  persons,  who  have  an 
interest  in  the  acts  done,  are  concerned,  and  that  the  title  of 
such  an  officer,  or  the  validity  of  his  acts  as  such,  can  not 
be  indirectly  called  in  question  even  when  he  is  a  party  to 
the  record.  Steinbaek  v.  StcUe,  ex  rd.,  38  Ind.  4S3 ;  Oreigh- 
ton  V.  Piper,  14  Ind.  182 ;  Baker  v.  Wambaugh,  99  Ind.  312 ; 
Bansemer  v.  ifoce,  18  Ind.  27  ;  Blaokman  v.  SiatSy  12  Ind. 
556. 

It  is  seen  that  from  1880  to  1886  said  trustees  were  acting, 
no  other  board  having  been  selected.  No  doubt,  at  least  it 
is  presumably  the  fiust,  that  during  this  time  they  employed 
teachers,  drew  and  paid  out  the  school  fund  from  year  to 
year,  and  if  their  acts  were  recognized  by  the  town  under 
such  circumstances  as  these  it  would  be  a  wide  departure 
from  the  law,  as  declared  in  the  cases  cited,  to  say  that  when 
the  contract  was  made  they  were  usurpers,  ^pd  acting  with- 
out color  of  title. 

After  six  years  of  acquiescence  and  approval  on  the  part 
of  the  town,  third  persons  dealing  with  them  certainly  had 
the  right  to  presume  they  were  at  least  officers  de  facto. 

It  is  next  claimed  by  the  appellant  that  the  employment 
of  the  appellee,  by  the  board  that  was  acting  at  the  time  the 
contract  was  made,  was  an  effort  to  forestall  the  new  board. 
We  do  not  see  how  this  fact,  if  true,  could  affect  the  ques- 
tion, although  the  contract  may  be  assailed  for  fraud  in  so 
far  as  the  acting  board  of  trustees  are  connected  with  it. 
There  is  nothing  in  the  answer  charging  fraud  or  bad  fitith 
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on  the  part  of  the  appellee.  Having  reached  these  conclu- 
sions the  question  now  becomes  important  to  inquire  whether 
the  school  board  that  was  acting  when  the  contract  was  en- 
tered into  could  bind  the  school  board  that  was  elected  to 
succeed  it  in  June,  1886,  when  the  contract  was  not  to  be 
performed  until  the  September  following.  We  think  the 
case  of  ReuAelt  v.  School  Town,  etc.,  106  Ind.  478,  is  deci- 
sive on  this  question.  The  question  raised  in  this  case  is 
analogous  to  the  questions  determined  in  the  case  cited,  and 
under  the  authority  of  what  is  there  decided  it  seems  very 
clear  that  the  new  board  was  bound  by  the  contracts  of  its 
predecessors,  although  such  contracts  are  not  to  be  per- 
formed until  after  the  expiration  of  the  term  of  the  old 
board. 

It  is  claimed  by  the  appellant  that  the  contract  was  not 
entered  into  as  a  board ;  that  Alexander,  one  of  the  trustees, 
signed  it  at  one  time,  and  Stafford,  another  trustee,  at  an- 
other time.  The  signing  of  the  contract  at  different  times 
can  have  no  material  effect  upon  the  question,  as  the  com- 
plaint alleges  that  the  board  in  session  passed  an  order,  en- 
tered of  record,  employing  the  appellee  to  teach  the  school, 
and  this  is  not  controverted  by  the  answer.  There  was  an 
employment,  and  the  subsequent  signing  at  different  times 
by  the  trustees  so  signing  made  no  difference.  As  before 
seen,  the  fourth  paragraph  of  the  answer  is  substantially  the 
same  as  the  third,  except  that  in  the  fourth  it  is  averred  that 
the  appellee  was  employed  to  teach  in  an  intermediate  de- 
partment which  the  new  board  abolished.  The  appellant 
does  not  press  this  point  with  much  confidence,  and  con- 
fesses to  being  unable  to  produce  any  authority  in  support 
of  the  action  of  the  new  board.  The  contract  having  been 
entered  into  with  the  school  corporation,  and  being  binding 
on  the  parties,  it  could  not  be  impaired  or  annulled  at  the 
pleasure  of  the  town. 

The  court  ruled  correctly  in  sustaining  the  demurrer  to 
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the  third  and  fourth  paragraphs  of  the  answer,  and  in  ren* 

dering  judgment  in  favor  of  the  appellee  on  demurrer. 

There  is  no  error  in  the  record  for  which  the  case  should 

be  reversed,  but  it  should  be  affirmed,  and  is  affirmed,  with 

costs. 

Filed  AprU  16, 1891. 


No.  102. 

Gould  v.  O'Neal. 

Replevin. — Pleadimg,'^Camplaini, — In  an  action  of  replevin  an  averment 
in  the  complaint  that  the  defendant ''  nnlawfully  holds"  the  property  is 
equivalent  to  an  averment  that  it  Ib  **  unlawfully  detained." 

Same.— De^efUton  of  IVoperty. —  Venue. — In  such  action  the  complaint  need 
not  allege  that  the  property  is  detained  in  the  county  where  the  suit 
is  brought.    Section  1547,  B.  &  1881. 

Appellate  Coubt.— iVocitcc. — Indruetions. — AppUoabilUy  of  to  EvideMe.— 
Ceriifieation  by  THcd  Court, — I^-etumptiUm. — A  certification  by  the  lower 
court  under  section  650,  B.  8. 1881,  that  the  instructions  given  were  ap- 
plicable to  the  evidence  will  be  presumed,  on  appeal,  to  have  been 
truthfully  made. 

From  the  Henry  Circuit  Court. 

Brown  and Broum,  for  appellant. 

Reinhard,  J. — ^This  action  was  brought  by  the  appellee 
against  the  appellant,  before  a  justice  of  the  peace,  for  the 
recovery  of  a  mare. 

The  complaint  is  as  follows,  omitting  the  caption : 
"  The  plaintiff  complains  of  the  defendants,  and  says  that 
he  is  the  owner  of  one  black  mare,  two  white  hind  feet,  of 
the  value  of  one  hundred  dollars ;  that  the  defendants  un- 
lawfully hold  said  property,  and  that  the  said  is  not 

held  by  virtue  of  any  other  lien  for  taxes,  upon  execution, 
or  other  lawful  writs.  Plaintiff  avers  that  he  is  entitled  to 
the  immediate  possession  of  the  same.     Wherefore  plaintiff 
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demands  judgment  for  the  return  of  said  property  and  all 
proper  relief." 

.  No  objection  was  made  to  the  sufficiency  of  the  complaint 
either  in  the  circuit  court  or  before  the  justice  of  Uhe  peace, 
and  it  is  assailed  for  the  first  time  on  an  assignment  of  errors 
in  this  court. 

One  objection  now  urged  against  the  complaint  is  that  it 
does  not  aver  that  the  property  was  ''  taken  or  detained  " 
by  the  defendant,  as  the  statute  requires.  We  think  it  does 
contain  such  an  averment.  The  statement  that  the  defend- 
ants ''  unlawfully  hold  "  the  property  is  equivalent  to  charg- 
ing that  they  unlawfully  detain  it. 

Another  objection  which  the  appellant  now  makes  to  the 
complaint  is  that  it  fails  to  state  that  the  property  is  detained 
in  the  county  where  the  suit  was  brought.  This  is  not  neces- 
sary under  the  statute.  Section  1547,  R.  S.  1881.  See,  also, 
Hoke  V.  Applegate,  92  Ind.  570 ;  Hodson  v.  Warner j  60  Ind. 
214. 

The  next  specification  of  error  is  in  reference  to  some  in- 
structions given  by  the  court  of  its  own  motion,  and  its  re* 
fusal  to  give  others  requested  by  the  appellant. 

We  have  examined  the  instructions  given,  and  find  them 
correct  statements  of  propositions  of  law  in  the  abstract. 
The  court  certifies,  under  the  last  clause  of  section  650,  R. 
S.  1881,  that  they  were  applicable  to  the  evidence.  The  ev- 
idence itself  not  being  in  the  record,  we  must  presume  that 
such  certification  was  truthfully  made.  It  must  be  shown 
that  the  instruction  was  presumably  injurious  to  the  party 
complaining  of  it  before  this  court  will  reverse  a  case  be- 
cause of  the  inapplicability  of  the  instruction  to  the  evi- 
dence.    Stockton  V.  Stockton^  73  Ind.  510. 

As  to  the  instructions  requested  and  not  given,  we  think, 
in  so  far  as  they  contain  correct  statements  of  the  law,  they 
are  fully  embraced  in  the  instructions  given  by  the  court  of 
ite  own  motion. 
Vol.  1.— 10 
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The  last  specification  of  error  is  tliat  the  court  erred  in 
admitting  certain  testimony  on  the  cross-examination  of  a 
witness.  The  relevancy  of  mis  testimony  depends  upon 
whether  or  not  there  was  other  testimony  in  the  case,  given 
either  before  or  after  the  ruling  complained  of,  to  which  it 
would  be  applicable,  either  in  corroboration  or  rebuttal.  As 
the  evidence  is  not  in  the  record  we  can  not  judicially  know 
whether  the  testimony  admitted  was  thus  applicable  or  not, 
and  hence  we  can  not  say  it  was  error  in  the  court  to  ad- 
mit it. 

We  find  no  error  in  the  record  for  which  we  think  the 
judgment  should  be  reversed. 
.    Judgment  affirmed,  with  costs. 

Filed  April  16, 1891. 


No.  6. 

Emio  v.  Daum. 

Cbihinal  Law. — Anon. — Mcuried  Woman. —  Htubanffa  Property. — Under 
our  statute  (section  1927,  R.  S.  1881)  a  woman  is  guilty  of  the  crime  of 
arson  in  burning  her  husband's  bam. 

Slander. — GomplainL — Overruling  Demurrer. — Hanniesa  Error, — Where,  in 

*  an  action  for  slander,  there  is  no  evidence  tending  to  prove  a  set  of 
words  alleged  in  a  paragraph  of  the  complaint,  available  error  can  not 
be  predicated  on  the  overruling  of  a  demurrer  thereto. 

Same. — Necesaary  Extrineie  Fads. — Innuendo. — If  extrinsic  facts  are  needed 
to  make  the  words  actionable,  it  is  not  sufficient  to  supply  them  by  way 
of  innuendo. 

Same. — Complaint. — Sufficiency. — The  words,  "  It  is  the  opinion  of  the  peo- 
ple that  Mary  Daum  burnt  the  bam,  and  it  is  mine,"  fire  not  action- 
able without  an  allegation  of  extrinsic  facts  showing  that  the  barn 
spoken  of  was  the  property  of  another,  and  was  worth  twenty  dollars  or 
upwards. 

Same. — ^The  words, ''  We  had  a  fire  in  our  neighborhood  last  night ;  Lu 
Daum's  bam  burnt.  I  don't  know  any  thing,  but  the  report  is  that 
Mary  Daum  burnt  the  barn,''  are  not  actionable  without  an  allegation 
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of  some  extraneous  facte  giving  them  a  slanderous  meaning,  and  a 
colioqaiam  to  connect  them  with  suoh  facte. 

From  the  Brown  Circuit  Court. 

F.  T.  Hord  and  if.  D.  Emigy  for  appellant. 

G.  W,  Cooper  and  C,  B,  CoopeVy  for  appellee. 

Black^  C.  J. — This  was  an  action  for  slander,  commenced 
in  the  Bartholomew  Circuit  Court,  from  which  the  venue 
was  changed  to  the  court  below,  in  which  the  appellee  re- 
covered judgment  for  five  hundred  dollars. 

The  complaint  consisted  of  ten  paragraphs.  A  demurrer 
was  sustained  as  to  the  last  five  paragraphs,  and  was  over- 
ruled as  to  the  first  five  paragraphs.  The  overruling  of  the 
demurrer  is  assigned  as  error. 

In  Casey  v.  Hulgariy  118  Ind.  590,  it  was  held  that  where, 
in  an  action  for  slander,  there  is  no  evidence  tending  to  prove 
a  set  of  words  alleged  in  a  paragrapli  of  the  complaint,  the 
defendant  can  not  be  injured  by  the  overruling  of  a  demur- 
rer addressed  to  such  set  of  words,  and  that  no  available  er- 
ror can  be  assigned  on  such  ruling.  See,  also,  lApprant  v. 
Lipprant,  52  Ind.  273-4.  In  the  case  at  bar  there  was  no 
evidence  tending  to  support  the  second,  third,  or  fourth  par- 
agraphs of  the  complaint,  and  the  court,  in  its  instructions, 
directed  the  attention  of  the  jury  to  the  paragraphs  severally, 
and  told  them,  as  to  each,  that  if  there  was  no  evidence  of 
the  words  alleged  therein,  they  should  find  for  the  defendant 
on  such  paragraph. 

We  will  confine  our  examination,  therefore,  to  the  first 
and  fifth  paragraphs.  In  the  first,  the  appellee,  Mary  E. 
Daum,  alleged  that  on  the  5th  day  of  November,  1^85,  the 
barn  of  her  husband,  Philip  L.  Daum,  of  the  value  of 
eiglit  hundred  dollars,  situate  in  Union  township,  Barthol- 
omew county,  in  the  neighborhood  where  the  appellant, 
William  Emig,  resided,  was  destroyed  by  fire,  and  her  hus- 
band at  the  time  held  a  policy  of  fire  insurance  on  said  barn 
for  five  hundred  dollars ;  that,  the  next  day  after  said  fire, 


148        APPELLATE  COURT  OF  INDIANA, 

Emig  V.  Damn. 

the  appellant^  moved  and  instigated  by  malice,  and  intending 
greatly  to  injure  the  appellee  in  her  good  name  and  reputa- 
tion, and  to  prevent  her  said  husband  from  collecting  said 
insurance  policy,  did,  at  the  town  of  Edinburgh,  in  the  county 
of  Johnson,  in  this  State,  in  the  presence  and  hearing  of 
divers  good  citizens  of  said  State,  speak  of  and  concerning 
the  appellee  the  following  false  and  slanderous  words  :  '^  We 
had  a  fire  in  our  neighborhood  last  night ;  Lu  Daum's  barn 
(the  said  Philip  L.  Baum's  barn  meaning)  burnt.  I  don't 
know  anything,  but  the  report  is  that  Mary  Daum  (the 
plaintiff  meaning)  burnt  the  barn ; ''  thereby  charging  that 
the  appellee  was  guilty  of  the  crime  of  arson,  to  the  appel- 
lee's damage,  etc. 

The  fifth  paragraph  was  the  same  as  the  first,  except  that 
the  words  complained  of  were  alleged  to  have  been  mali- 
ciously spoken  on  the  —  day  of  November,  1885,  at  Bar- 
tholomew county,  Indiana,  and  the  words  and  innuendoes 
were  set  out  as  follows :  ''  It  is  the  opinion  of  the  people 
that  Mary  Daum  (Mary  E.  Daum,  the  plaintiff,  meaning) 
burnt  the  barn  (the  barn  of  said  Philip  L.  Daum  meaning), 
and  it  is  mine  too ; ''  thereby  intending  to  charge  the  appel- 
lee with  the  crime  of  arson. 

Our  statute  defining  arson,  section  1927,  R.  S.  1881,  pro- 
vides as  follows : 

*^  Whoever  wilfully  and  maliciously  burns  or  attempts  to 
burn  any  dwelling-house  or  other  building,  finished  or  un- 
finished, occupied  or  unoccupied,  whether  the  building  be 
used  or  intended  for  a  dwelling-house  or  for  any  other  pur- 
pose, *  *  *  the  property  so  burned  being  of  the  value  of 
twenty  dollars  or  upwards,  and  being  the  property  of  an- 
other, or  being  insured  against  loss  or  damage  by  fire ;  and 
the  burning  or  attempt  to  burn  being  with  intent  to  preju- 
dice or  defraud  the  insurer, — is  guilty  of  arson,''  etc. 

Whatever  may  have  been  the  purpose  of  the  pleader  in 
the  portions  of  the  complaint  relating  to  an  insurance  policy, 
it  is  manifest  that  neither  paragraph  can  be  taken  as  chai^- 
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ing  words  imputing  the  crime  of  burning  the  barn  in  ques* 
tion  with  intent  to  prejudice  or  defraud  the  insurer. 

It  becomes  proper,  then,  to  inquire  whether  a  woman  can 
be  guilty  of  the  crime  of  arson  in  the  burning  of  her  hus- 
band's barn. 

Arson  is  defined  by  Blackstone  as  '^  the  malicious  and 
wilful  burning  the  house  or  outhouse  of  another  man/'  4 
Blackstone  Com.  219.  It  is  defined  by  Bishop  as  "  the  mali- 
cious burning  of  another's  house."  1  Bishop  Cr.  Law,  section 
559.  "  The  offence  is  rather  against  the  security  of  the  hab- 
itation than  the  property  in  it."  1  Bishop  Crim.  Law,  sec- 
tion 577. 

In  RUohey  v.  StaJUy  7  Blackf.  168,  it  was  said  :  '^  Arson 
IS  an  offence  against  possession;  and  the  indictment  should 
aver  the  property  burned,  or  set  on  fire,  to  belong  to  the  per- 
son or  persons  in  the  actual  possession  in  his  or  their  own 
right." 

In  Snyder  v.  Peaple,  26  Mich.  106,  under  the  statute  of 
Michigan  providing :  '^  Every  person  who  shall  wilfully  and 
maliciously  burn  in  the  night-time,  the  dwelling-house  of 
another,"  etc.,  jshall  be  punished,  etc.,  it  was  held  that  arson 
is  an  offence  against  the  habitation,  and  regards  the  posses- 
sion, rather  than  the  property;  and  that  a  husband,  living 
with  his  wife  in  a  dwelling-house  owned  by  her,  was  not 
guilty  of  arson  in  bur^^ingsuch  dwelling-house. 

It  was  held  that  in  such  case  the  husband  had  a  rightful 
possession  jointly  with  the  wife,  and  that  the  statutes  of  that 
State  for  the  protection  of  the  rights  of  married  women  do 
not  operate  upon  family  relations,  and  are  not  inconsistent 
with  the  marital  unity  of  husband  and  wife  ;  that  where  they 
occupy  her  dwelling-house  together,  he  is  there  by  right,  and 
the  house,  in  legal  contemplation,  so  far  as  the  offence  of  ar- 
son is  concerned,  is  his  dwelling  house.  It  was  said  that  it 
seems  that  the  wife,  because  of  the  legal  identity,  can  not  be 
guilty  of  the  offence  of  arson  in  burning  the  husband's  dwell- 
ing, even  though  at  the  time  living  apart  from  him,  citing 
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March's  Case,  Mood.  C.  C.  182 ;  and  that  this  would  doubt- 
less be  so  held  wherever  the  wife's  domicile  is  regarded  in 
law  as  identical  with  the  husband's;  and  that  the  husband, 
in  setting  fire  to  the  house  inhabited  by  himself  and  his  wife, 
is  no  more  guilty  of  arson  than  the  wife  was,  at  common 
law,  for  a  like  wrong  to  the  dwelling-house  of  the  husband. 

In  Garrett  v.  State,  109  Ind.  527,  it  was  held  that  arson, 
as  defined  in  our  statute,  is  an  offence  against  the  property, 
as  well  as  the  possession  ;  and  the  question  of  occupancy  or 
non-occupancy,  habitation  or  non-hnbitation  of  or  in  the 
property,  is  an  immaterial  question,  in  view  of  the  statutory 
definition  of  the  offence ;  and  that  the  dwelling-house  of  a 
married  woman,  though  occupied  by  her  and  her  husband  as 
a  dwelling  or  residence,  is  the  property  of  another  person 
than  the  husband,  within  the  contemplation  of  our  statute, 
under  which,  therefore,  a  man  may  be  guilty  of  arson  for  the 
burning  of  his  wife's  house  so  occupied. 

The  common  law  identity  of  the  wife  with  her  husband 
made  his  dwelling-house  her  dwelling-house,  the  donius  of 
both.  Therefore,  the  burning  of  the  dwelling-house  of  the 
husband  by  the  wife  was,  at  common  law,  the  burning  of  a 
dwelling-house  of  which  she  was  in  rightful  possession.  The 
common  law  offence  of  arson  was  the  malicious  burning  of 
a  dwelling-house  in  possession  of  another.  But  where,  as 
under  our  statute,  arson  (not  committed  with  intent  to  preju- 
dice or  defraud  an  insurer)  is  an  offence  against  the  property 
of  another  in  a  building  of  any  kind  of  the  value  of  twenty 
dollars,  and  not  merely  against  the  possession  of  a  dwelling- 
house,  we  think  it  may  be  committed  by  a  woman  in  the 
burning  of  a  barn  of  such  value  which  is  the  property  of 
her  husband. 

We  deem  it  unnecessary  to  inquire  as  to  how  far  the  mar- 
ital unity  implies  a  common  possession  of  property  in  the 
present  state  of  our  law.  We  can  see  no  satisfactory  reason 
for  discriminating  between  the  husband  and  the  wife  in  the 
application  of  our  statute  in  relation  to  arson. 
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Do  the  paragraphs  of  complaint  in  question  sufficiently 
show  that  the  appellant,  by  his  language  therein  set  out,  im- 
puted to  the  appellee  the  commission  of  this  crime  ? 

When  there  is  no  ambiguity  in  respect  to  the  actionable 
quality  of  the  words  upon  the  publishing  of  which  the  ac- 
tion is  founded,  no  matter  of  inducement  by  way  of  show- 
ing it  to  have  such  quality  by  the  statement  of  extrinsic  facts 
is  necessary. 

Our  statute  (section  372,  R.  S.  1881)  dispenses  with  the 
necessity  of  stating  extrinsic  facts  to  show  the  application 
of  the  defamatory  words  to  the  plaintiff,  it  being  sufficient 
in  this  regard  to  state  generally  that  they  were  spoken  of  the 
plaintiff.  But  the  statute  does  not  dispense  with  the  allega- 
tion of  extrinsic  facts  to  show  the  meaning  or  application 
of  ambiguous  language  or  defamatory  language  not  action- 
able per  8e.  Such  extrinsic  facts  should  be  stated  by  way  of 
inducement.     Efnimerson  v.  Marvel,  56  Ind.  265. 

If  extrinsic  facts  are  needed  to  make  the  words  actionable, 
it  is  not  sufficient  to  supply  them  by  way  of  innnendo.  lu" 
nuendo€8  are  mere  corollaries  from  antecedent  allegations. 
They  can  not  supply  averments  of  facts  or  extend  the  mean- 
ing of  words.  They  can  not  raise  questions  of  fact.  An 
innuendo  is  explanatory  of  a  subject-matter  sufficiently  ex- 
pressed before.  Bundy  v.  Harty  46  Mo.  460 ;  Nichols  v. 
Packard,  16  Vt.  83  ;  Bloaa  v.  Tobey,  19  Mass.  320 ;  Schurick 
V.  Kollman,  50  Ind.  336. 

The  words  charged  in  the  fifth  paragraph  before  us,  omit- 
ting the  innuendoes,  were  as  follows :  ''  It  is  the  opinion 
of  the  people  that  Mary  Daum  burnt  the  barn,  and  it  is 
mine.''  These  words  are  not  actionable  without  extrinsic 
matter.  It  does  not  appear  from  them  that  the  barn  spoken 
of  was  the  property  of  another  than  the  appellee,  or  that  it 
was  of  the  value  of  twenty  dollars  or  upwards.  It  is  al- 
leged, by  way  of  inducement,  that  the  barn  of  Philip  L. 
I>aum,  the  appellee's  husband,  of  the  value  of  eight  hun- 
dred dollars,  was  burned  ;  but  it  is  not  alleged  that  these 
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words  were  spoken  of  and  concerning  Philip  L.  Daum's 
barn,  or  of  the  barn  that  was  so  burned,  or  of  the  burning 
of  said  barn ;  so  that  it  can  not  be  said,  without  resort  to 
the  innuendoes,  that  the  words  were  spoken  of  and  concern- 
ing the  burning  of  any  certain  barn  of  the  value  of  twenty 
dollars  or  upwards. 

In  Nichols  v.  Packard,  16  Vt.  83,  a  declaration  was 
sustained  where  the  words  spoken  were :  "  Nichols  burnt  it, 
and  he  knew  it,  and  I  can  prove  it.''  But  the  declaration, 
besides  other  prefatory  matter,  averred  that  the  words  were 
spoken  '^  of  and  concerning  the  burning  of  said  store.'' 

If  the  words  have  the  slanderous  meaning,  not  in  them- 
selves, but  by  reason  of  some  extraneous  fact,  such  fact  must 
be  averred  in  traversable  form,  with  an  averment  that  the 
words  in  question  were  spoken  of  and  concerning  the  thing 
alleged,  which  gives  the  words  a  slanderous  effect.  Newell 
Def.,  L.  &  S.  607. 

In  Blo88  v.  Tobey,  supra,  it  is  said  that  the  form  of  declar- 
ing, in  actions  for  slander,  appears  not  to  have  fluctuated  as 
the  mode  of  construing  words  has  done.  "  Where  the  words 
standing  by  themselves  have  no  sense  or  meaning,  but  with 
reference  to  some  particular  subject  are  slanderous,  there 
must  be  a  colloquium  or  averment,  setting  forth  that  sub- 
ject, and  an  apt  reference  to  it,  showing  that  the  words 
spoken  were  of  and  concerning  it.  Examples  are  too  numer- 
ous in  the  books  of  pleading  to  make  it  necessary  to  quote 
any  of  them  here." 

In  Beavnck  v.  Chappd,  8  B.  Mon.  486,  a  count  in  slander 
alleged  these  words  to  have  been  spoken  by  the  defendant : 
"  You  removed  the  corner  tree,"  and  added,  "  the  defendant 
thereby  referring  to  and  speaking  of  a  corner  between  the 
survey  of  said  plaintiff  and  the  survey  of  said  Chappel,"  etc. 
By  statute,  the  wilful  and  fraudulent  removal  of  any  corner 
tree  to  any  survey  in  the  commonwealth  was  made  a  peni- 
tentiary offence.  It  was  said  by  the  court  that  words  falsely 
charging  this  offence  were  undoubtedly  actionable.     "  But 
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the  words, '  you  removed  the  corner  tree/  do  not  of  them- 
selves import  this  charge  unless  used  in  reference  to  the  cor- 
ner tree  of  a  survey,  etc.,  and  that  they  were  so  used  must  be 
shown  by  a  distinct  averment  that  the  defendant  was  speak- 
ing of  some  particular  survey,  and  of  a  corner  thereof;  which 
averment  is  called  the  colloquium.  There  is  no  such  aver- 
ment in  this  count.  The  words,  '  the  defendant  thereby,  re- 
ferring to  and  speaking  of  a  survey/  etc.,  amount  to  nothing 
more  than  an  innuendo,  expressing  the  meaning  of  the  words 
which  the  defendant  is  alleged  to  have  spoken.  And  as  the 
words  themselves  do  not,  without  the  aid  of  extraneous  mat- 
ter, import  this  meaning,  that  extraneous  matter  should  have 
been  averred ;  and  then  the  words;  if  stated  to  have  been 
spoken  of  and  concerning  it,  might  have  borne  the  meaning 
which  the  plain tifiP  desires  to  give  to  them.  But  instead  of 
making  this  statement  of  the  extraneous  matter,  and  of  the 
colloquium,  the  declaration  attempts  to  deduce  both  from 
the  words  themselves,  and  thus  to  extend  their  meaning, 
which  is  inadmissible.'^ 

In  Harrison  v.  Manship,  120  Ind.  43,  it  is  said  :  "  Where 
words  are  used,  not  actionable  within  themselves,  there 
should  be  some  prefatory  allegation  of  some  extrinsic  mat* 
ter,  or  an  explanation  of  the  particular  and  criminal  mean- 
ing of  the  words.  This  introductory  matter  having  been 
stated,  the  colloquium  should  connect  with  it  the  speaking 
of  the  words  complained  of,  leaving  to  the  innuendo  its 
proper  office  of  giving  those  words  that  construction  which 
they  bore  in  reference  to  the  extrinsic  fact,  or  explanation  of 
their  particular  meaning:." 

In  (yBrien  v.  Clement,  4  Dowling  &  L.  563,  it  was  held 
that  if  the  case  be  one  where  prefatory  matter  is  necessary  to 
explain  the  meaning  of  the  words  spoken,  such  as  '^  black 
leg  "  and  **  black  sheep,"  and  thereby  to  show  them  to  be 
slanderous,  and  such  necessary  prefatory  matter  is  stated, 
and  then  it  is  stated  that  the  defendant  published  the  words, 
80  explained  and  shown  to  be  slanderous,  of  the  plaintiff,  it 
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need  not  be  alleged  that  the  words  were  spoken  of  and  con- 
cerning the  prefatory  matter. 

We  think  ourselves  compelled  to  hold  the  fifth  paragraph 
of  the  complaint  insufficient  on  demurrer. 

The  words  set  out  in  the  first  paragraph  indicate  that  the 
barn  spoken  of  was  the  barn  of  another  person  than  the  ap- 
pellee, and  if  the  offence  of  arson  could  be  committed  bj 
the  burning  of  the  barn  of  another  person  without  regard  to 
its  value,  perhaps  the  words  charged  in  the  first  paragraph 
would  be  actionable  words.  But  it  is  not  alleged  in  the  first 
paragraph  that  these  words  were  spoken  of  and  concerning 
the  barn  whose  value  is  stated,  or  of  and  concerning  the 
burning  thereof.  Under  the  strict  principles  of  pleading  in 
actions  for  slander  which  still  obtain  in  this  State,  it  must  be 
said  that  the  first  paragraph  is  also  defective. 

We  will  not  extend  this  opinion  by  noticing  alleged  errors 
on  the  trial  which  may  not.occur  again. 

Judgment  reversed,  with  instructions  to  proceed  in  accord- 
ance with  this  opinion. 

Filed  April  16, 1891. 


No.  28. 

Jaseph  v.  Schneppeb. 

Change  of  Venue. — Motion  to  Issue  an  Execution, — Upon  a  motion  to  issue 
an  execution  upon  a  judgment,  either  party  is  entitled  to  a  change  of 
venue  from  the  judge,  upQn  filing  the  proper  affidavit ;  and  it  is  error 
to  refuse  it. 

From  the  Spencer  Circuit  Court. 

A,  Oilohrist,   G.  A.  De  BraJer,  H.  M,  Logsdon  and  IT. 
Kramer,  for  appellant. 

D,  B,  Kumler,  for  appellee. 

New,  J. — ^The  appellant,  Simeon  Jaseph,  who  was  the 
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plaintiff  below,  by  his  motion  in  writing,  filed  in  the  circuit 
court,  asked  leave  that  execution  be  issued  on  a  judgment 
of  which  he  was  the  assignee,  more  than  ten  years  having 
elapsed  since  the  issuing  of  execution  thereon. 

The  appellee  was  served  with  notice,  appeared  and  an- 
swered in  three  paragraphs;  a  general  denial,  payment,  and 
accord  and  satisfaction. 

The  appellant  replied  by  a  general  denial. 

It  is  shown  by  a  bill  of  exceptions  appearing  in  the  record, 
that  at  the  proper  time  the  appellee  moved  the  court  for  a 
change  from  the  judge,  supporting  the  motion  by  affidavit  as 
required  by  law.  The  motion  was  sustained,  exception  taken 
and  another  judge  called,  who,  after  hearing  the  evidence, 
found  for  the  appellee,  with  judgment  for  costs. 

The  appellant  moved  the  court  for  a  new  trial,  which  mo- 
tion was  overruled  and  exception  taken.  The  overruling  of 
the  motion  for  a  new  trial  is  assigned  by  the  appellant  as 
error.  Of  the  reasons  assigned  for  a  new  trial,  those  dis- 
cussed are  that  the  court  erred  in  granting  a  change  of  judge, 
and  that  the  evidence  was  not  sufficient  to  sustain  the  finding. 

Was  it  error  in  the  trial  court  to  grant  a  change  of  judge  ? 

The  motion  of  the  appellant  for  leave  to  have  execution 
issued  was  made  under  the  following  section  of  the  act  of 
April  7th,  1881,  ^* concerning  proceedings  in  civil  actions'' : 

''After  the  lapse  of  ten  years  from  the  entry  of  judgment  or 
issuing  of  an  execution,  an  execution  can  be  issued  only  on 
leave  of  court,  upon  motion,  after  ten  days'  personal  notice 
to  the  adverse  party,  unless  be  be  absent,  or  non-resident  or 
can  not  be  found,  when  service  of  notice  may  be  made  by 
publication,  as  in  an  original  action,  or  in  such  manner  as 
the  court  shall  direct.  Such  leave  shall  not  be  given  unless 
it  be  established  by  the  oath  of  the  party,  or  other  satisfac- 
tory proof,  that  the  judgment  or  some  part  thereof  remains 
unsatisfied  and  dne."     Section  675,  R.  S.  1881. 

By  another  section  of  the  same  act  it  is  provided  that 
'*The  court  in  term,  or  the  judge  thereof  in  vacation,  shall 
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change  the  venae  of  any  civil  action  upon  the  application  of 
either  party,  made  upon  affidavit  showing  one  or  more  of 
the  following  causes :     *     *     * 

^'Sevefith.  When  either  party  shall  make  and  file  an  affi- 
davit of  the  bias,  prejudice,  or  interest  of  the  judge  before 
whom  the  said  cause  is  pending.'^     Section  412,  B.  S.  1881. 

There  can  be  no  doubt  that  in  all  civil  actions,  the  court 
in  term,  or  the  judge  in  vacation,  upon  the  filing  of  a  proper 
affidavit  by  the  proper  person  and  at  the  proper  time,  has  no 
discretion,  but  must  grant  the  change.  The  duty  of  the 
court  is  mandatory. 

The  contention,  however,  of  counsel  for  the  appellant  is, 
that  the  proceeding  at  bar  is  not  a  "  civil  action,''  and  that, 
therefore,  the  court  below  did  not  possess  the  power  to  grant 
a  change  from  the  judge. 

The  first  section  of  the  civil  pcocedure  act  of  1881  pro- 
vides that  ^^  There '  shall  be  no  distinction  in  pleading  and 
practice  between  actions  at  law  and  suits  in  equity ;  and  there 
shall  be  but  one  form  of  action  for  the  enforcement  or  pro- 
tection of  private  rights  and  the  redress  of  private  wrongs, 
which  shall  be  denominated  a  '  civil  action.' "  Section  249, 
R.  S.  1881. 

It  is  urged  that  this  action  or  proceeding  is  a  motion  only, 
to  be  heard  in  a  summary  way,  and  that  no  pleadings  are 
contemplated  or  required ;  that  it  is  simply  a  part  of  the  stat- 
utory system  of  collecting  judgments  by  execution,  and  has 
no  likeness  to  a  "  civil  action." 

In  the  case  of  Plough  v.  Reeves,  33  Ind.  181,  which  was  a 
proceeding  like  the  present,  the  court  said  :  ''  No  pleadings 
are  contemplated  or  required  in  a  proceeding  of  this  kind. 
It  is  a  simple  motion,  to  be  beard  by  the  court,  in  a  summary 
way  ;  the  only  question  being  whether  the  judgment,  or  any 
part  thereof, '  remains  unsatisfied  and  due.' " 

Afterwards  the  correctness  of  this  ruling  was  questioned, 
the  court  remarking  that  if  the  defendant  in  the  judgment 
could  not  plead  and  prove  payment  of  the  judgment,  there 
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would  be  little  use  of  giving  him  notice  of  the  motion. 
Reeves  v.  Plough^  46  Ind.  350.  Since  then,  however,  the  case 
of  Plough  V.  PeeveSf  eupray  has  been  cited  with  approval. 
Evansville  Gas  Light  Co.  v.  8tate,  ex  rd.,  73  Ind.  219. 

Notwithstanding  the  ruling  that  in  such  cases  no  pleadings 
are  contemplated  or  required,  we  have  cases  where  the  issues 
were  made  up  in  the  usual  way,  without  objection  or  resist- 
ance by  the  parties  or  the  court.  Kieer  v.  Winans,  20  Ind. 
428 ;   Verden  v.  Coleman,  23  Ind.  49. 

A  work  on  practice  and  pleading  under  our  code,  which  is 
thought  worthy  of  frequent  citation,  in  treating  of  this  pro- 
ceeding and  subject,  says :  '^  There  is  no  ^ood  reason  why 
such  proceedings  should  not  be  commenced,  in  all  cases  where 
a  question  of  fact  is  presented,  by  a  complaint  in  regular 
form,  and  summons  issued  thereon  as  the  notice.  This  stat- 
ute, as  intimated  by  the  Supreme  Court,  and  others  of  a  like 
kind,  should  be  so  construed  as  to  authorize  a  complaint  and 
a  regular  course  of  pleading."  1  Works  Practice  and  Plead- 
ing, section  1064. 

We  adopt  the  view,  however,  that  in  these  cases  the  stat- 
ute does  not  contemplate  nor  require  pleadings.  We  do  not 
concede,  however,  that  it  therefore  follows  that  there  may 
not  be  a  change  from  the  judge. 

The  point  is  made  by  counsel  for  the  appellant  that  this 
is  not  an  original  action  or  proceeding,  but  is  merely  a  mo- 
tion incidental  to  the  original  action. 

The  same  may  be  said  of  proceedings  supplementary  to 
execution,  and  yet  it  is  held  that  in  such  cases  there  may  be 
a  change  from  the  judge.  Burkett  v.  Holman,  104  Ind.  6 ; 
Burkett  V.  Boweriy  118  Ind.  379. 

In  section  599  of  the  civil  procedure  act  of  1881,  and 
which  is  one  of  the  sections  relating  to  proceedings  supple- 
mental to  execution,  it  is  expressly  declared  that  after  the 
order  has  been  made  requiring  parties  to  appear  and  answer, 
all  proceedings  ''  shall  be  summary,  without  further  plead- 
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ingS;  upon  the  oral  examination  and  testimony  of  parties  and 
witnesses/'     Section  822,  R.  S.- 1881. 

The  two  cases  last  above  cited  were  decided  after  the  stat- 
ute from  which  we  have  just  quoted  was  enacted  and  after  it 
took  effect. 

The  statute  for  leave  to  issue  execution,  and  the  statute  as 
to  proceedings  supplemental  to  execution,  are  alike  supple- 
mentary to  the  main  action.  They  are  aids  in  the  enforce- 
ment of  the  private  right  which  l^d  to  the  rendition  of  the 
judgment  in  the  first  instance. 

In  each,  although  the  methods  differ,  the  object  is  to  reach 
the  property  of  the  judgment  debtor,  not  exempt  from  ex- 
ecution, and  make  it  available  for  the  satisfaction,  in  whole 
or  in  part,  of  the  judgment.  In  each, the  order  sought  for 
may  be  prevented  by  showing  that  there  is  nothing  due  and 
unpaid.  In  each, witnesses  are  required  to  appear  and  tes- 
tify orally  as  in  other  cases,  and  in  each, there  is  a  judgment 
or  order  of  the  court,  as  may  be  required  by  the  evidence. 

A  complete  mode  of  procedure,  where  leave  is  sought  to 
issue  execution,  is  not  provided  by  the  statute,  and  we  must, 
therefore,  look  to  the  civil  code,  to  some  extent,  to  ascertain 
what  would  be  the  appropriate  practice  in  such  cases.  The 
statute  providing  for  leave  to  issue  execution,  unlike  that 
relating  to  proceedings  supplemental  to  execution,  does  not 
say  that  the  proceeding  *'  shall  be  summary,  without  further 
pleadings,  upon  the  oral  examination  and  testimony  of  wit- 
nesses." But  it  has  been  held  by  the  Supreme  Court,  as  we 
have  seen,  that  in  such  cases  no  pleadings  are  contemplated 
or  required,  and  that  the  motion  should  be  disposed  of  in  a 
summary  way. 

The  Supreme  Court  has  also  decided  that  in  a  case  like  this 
the  ex  parte  affidavit  of  the  plaintiff  would  not  be  proper 
proof  of  the  non-payment  of  the  judgment,  but  that  he 
should  be  sworn  and  examined  orally  as  a  witness.  Simpson 
V.  Wilson,  16  Ind.  428.  The  same  rule  would  be  applied  to 
other  witnesses. 
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It  is  true  that  section  822,  relating  to  proceedings  sapple- 
mental  to  exeeutioD,  provides  that  the  sufficiency  of  the  af- 
fidavit first  filed  by  the  plaintifi*  may  be  tested  by  demurrer 
or  motion  to  dismiss  or  strike  out  the  same ;  but  it  will  not 
be  pretended  that  the  sufficieucy  of  the  motion  or  application 
for  leave  to  issue  execution  may  not  also  be  tested  by  motion, 
or  in  some  way  appropriate  or  practiced  under  the  code. 

We  think  it  must  be  admitted  that  the  two  proceediugs 
bear  substantially  the  same  relation  to  the  other  parts  of  the 
civil  code  of  procedure  of  which  they  have  been  made  a  part 
by  the  law-making  power. 

It  has  been  held  that  a  proceediug  by  an  administrator  for 
the  sale  of  real  estate  to  pay  debts,  is  a  civil  action  in  such 
sense  that  a  party  may  have  a  change  of  judge  upon  a  proper 
application.     Scherer  v.  Ingerman,  110  Ind.  428. 

In  that  case  it  is  said  by  the  court :  '^  In  many  regards, 
the  decedent^s  act  does  not  provide  a  complete  mode  of  pro- 
cedure. That  is  so  in  relation  to  the  proceedings  by  which 
the  administrator  may  reach  real  estate  for  the  payment  of 
debts.  Where  a  complete  mode  of  procedure  is  not  thus 
provided,  we  must  look  to  the  civil  code,  and  apply  the  rules 
of  pleading  and  practice  provided  for  civil  actions.  To  the 
extent  that  such  rules  of  pleading  and  practice  must  be  ap- 
plied, the  proceeding  is  a  civil  action.'^ 

A  motion  for  leave  to  issue  execution  is  not  to  be  so  sum- 
mary as  to  prejudice  in  any  degree  a  full  inquiry  and  finding 
as  to  the  rights  of  the  parties.  It  would  manifestly  be  the 
duty  of  the  court  to  allow  the  latitude  of  practice  and  evi- 
dence requisite  to  a  complete,  although  summary,  determi- 
nation of  the  matters  involved  in  the  motion. 

We  are  of  the  opinion  that  the  motion  of  appellant  for 
leave  to  issue  execution  was  so  far  a  civil  action  that  the  court 
did  not  err  in  granting  a  change  from  the  judge. 

We  are  asked  to  reverse  the  case  on  the  evidence.  There 
was  evidence  tending  to  sustain  the  finding  of  the  court. 
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We  will  not  disturb  a  finding  on  the  mere  weight  or  prepon* 
derance  of  the  evidence.     This  rule  is  well  settled. 

Reinhabd,  J.,  took  no  part  in  the  decision  of  this  case. 
Filed  April  17»  1891. 


No.  40. 

Benedict  et  al.  v.  Farix>w. 

Chattsl  Mobtoage. — Sale  by  Mortgagor  by  JPermimon  </  Mortgagee, — E^^ 
Ufppd  of  Mortgagee. — Where  the  mortgagee  of  a  chattel  leaves  the  mortr 
gaged  property  in  the  poesession  or  the  mortgagor  with  license  to  sell 
the  same,  and  stands  by,  without  objection,  when  the  same  is  sold  at  pub- 
lic sale  to  one  who  has  no  actual  notice  of  the  mortgage,  he  and  his  as- 
signs are  estopped  to  set  up  any  interest  in  the  property  against  such 
innocent  purchaser. 

Same. — Coneideraiion. — In  such  case,  the  purchaser  being  without  notice 
of  the  mortgage,  the  fact  that  no  consideration  for  the  license  to  sell  is 
shown  is  immaterial. 

Practice. — Joint  Demurrer. — Where  two  or  more  join  in  a  demurrer  it 
must  be  orerruled  if  the  pleading  to  which  it  is  addressed  be  good  as  to 
any  one  of  the  demurring  parties. 

From  the  Madison  Circuit  Court. 

C.  3f.  Ghreenlee^  G.  M.  BaUard  and  E.  B.  Ooodykoontz, 
for  appellants. 

Jf.  8.  Robin8(mf  /•  TF.  LoveU  and  8»  M.  Keltner,  for  ap- 
pellee. . 

Reinhard,  J. — Upon  the  authority  of  City  of  Hamm&nd 
V.  New  York,  etc.y  R.  W.  Co.,  126  Ind.  697,  we  assume  juris- 
diction in  this  case,  notwithstanding  the  fact  that  one  of  the 
judges  is  disqualified  to  sit  therein  on  account  of  his  former 
connection  with  the  same  as  counsel. 

Error  is  alleged  by  the  appellant  in  the  overruling  of  the 
demurrer  to  the  second  paragraph  of  the  answer,  and  in 
overruling  the  motion  for  a  new  trial. 
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The  action  is  brought  by  the  appellants  against  the  appel- 
lee for  the  recovery  of  personal  property  upon  which  the 
appellants  claim  to  hold  a  chattel  mor^ge.  The  answer 
is  in  two  paragraphs,  the  first  being  the  general  denial,  and 
the  seoon^,  to  which  the  demurrer  was  overruled,  is  by  way 
of  estoppel,  and  is,  in  substance,  as  follows : 

That  the  property  in  controversy  is  a  bay  horse  colt ;  that 
on  the  16th  of  August,  1886,  one  Nelson  Gunn  was  the 
owner  of  the  same,  and  on  that  day  said  Gunn  and  one 
John  Wright  executed  to  the  plaintifis  a  chattel  mortgage  upon 
said  property,  which  was  then  a  mere  sucking  colt,  and  that 
.this  mortgage  constitutes  the  sole  claim  which  the  plaintiffs 
have  on  said  colt ;  that  in  September,  1886,  said  Gunn,  who 
had  been  allowed  by  the  plaintiff  to  retain  possession  of 
said  colt,  made  a  public  sale  of  all  his  personal  property, 
including  said  colt,  and  sold  the  same  at  public  outcry  and 
auction,  together  with  the  mare  then  suckling  the  same ; 
that  after  the  execution  of  the  mortgage  and  before  the  sale, 
the  plaintiff,  Daniel  Benedict,  for  himself  and  his  co-plain- 
tiff,  who  was  a  joint  owner  and  partner  with  him  in  said 
property,  agreed  with  Gunn  that  he  might  sell  the  colt; 
that  said  Daniel  Benedict  was  present  at  the  sale  and  stood 
by  and  saw  the  defendant  purchase  the  colt  for  its  then  full 
value,  and  never  asserted  or  claimed  any  interest  in  or  title 
to  the  same,  nor  did  he  give  any  notice  whatever,  at  said 
sale,  that  he  had  or  claimed  any  interest  therein ;  that  de- 
fendant purchased  the  colt  in  good  faith  and  without  notice 
that  plaintifEs  had  or  claimed  any  interest  in  such  property, 
and  in  the  belief  that  it  was  the  absolute  property  of  said 
Gunn  and  was  clear  of  encumbrance,  and  that  if  plaintiffs 
had  asserted  any  claim  to  said  colt  the  defendant  would  not 
have  purchased  it ;  that  the  colt,  when  defendant  purchased 
it,  ^vas  worth  only  forty  dollars ;  that  defendant  has  kept 
and  fed  and  reared  it  at  his  own  expense,  and  that  it  has  in- 
VOL.  1.— 11 
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creased  in  value  until  it  is  now  worth  one  hundred  dollars. 
Wherefore,  etc. 

We  think  the  facts  set  out  in  this  paragraph  of  the  answer 
are  sufficient  to  constitute  an  estoppel.  Hoaford  v.  Johnson^ 
74  Ind.  479.  ^ 

Where  a  mortgagee  of  chattels  leaves  the  mortgaged  prop- 
erty in  the  possession  of  the  mortgagor,  with  license  to  sell 
or  trade  the  same,  he  and  his  aligns  are  estopped  to  set  up 
any  interest  in  the  property  against  one  who  acquires  the 
same  by  purchase  or  exchange  of  other  property  from  the 
mortgagor,  and  with  the  knowledge  of  the  mortgagee.  C^iar- 
ter  V.  Fately,  67  Ind.*  427. 

In  the  case  at  bar  the  averment  is  that  the  mortgagees  not 
only  gave  permission  to  the  mortgagor  to  sell  the  prop- 
erty, but  that  one  of  the  mortgagees  stood  by  and  saw  the 
appellee  purchase  the  colt,  without  setting  up  or  claiming 
any  interest  in  it.  Where  such  permission  is  given  and  the 
mortgagee  allows  the  mortgagor  to  appear  as  if  he  had  com- 
plete control  and  authority  over  the  thing  mortgaged,  he 
will  be  estopped  to  deny  such  authority  against  one  who  has 
no  actual  notice  of  the  mortgage,  and  who  on  the  repre- 
sentations or  silence  of  the  mortgagee  has  purchased  the 
property.     7  Am.  &  Eng.  Encyc.  of  Law,  p.  18. 

The  cases  cited,  and  apparently  relied  upon  by  the  appel- 
lants, do  not  sustain  their  position.  There  was  no  question 
of  estoppel  presented  in  those  cases. 

Appellants  contend  that  the  acts  and  agreement  of  Daniel 
Benedict  in  permitting  Gunn  to  sell  the  property,  etc.,  are 
not  binding  upon  the  appellant,  William  Benedict,  and  that, 
therefore,  the  demurrer  should  have  been  sustained.  The 
demurrer  to  this  paragraph  of  the  answer  was  a  joint  de- 
murrer by  both  of  the  appellants.  Where  two  or  more 
join  in  a  demurrer  it  must  be  overruled  if  the  pleading  to 
which  it  is  addressed  be  good  as  to  any  one  of  the  demurring 
parties.  Wilcox  v.  Movdy,  82  Ind.  219 ;  Eichbredt  v.  Ang- 
erman,  80  Ind.  208.     Besides,  it  is  alleged  in  this  paragraph 
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of  the  answer  that  Daniel  Benedict  acted  for  both  himself 
and  his  co-plaintiff,  and  also  that  they  were  partners. 

Appellants  insist  that  there  is  no  consideration  shown  for 
the  agreement  allowing  Gunn  to  sell  the  property. 

It  is  true  that  if  the  fact  of  the  existence  of  the  mort- 
gage had  been  known  to  both  parties,  there  could  be  no 
estoppel  short  of  a  binding  contract.  Stoddard  v.  Johnson, 
75  Ind.  20.  But.  there  is  no  pretence  that  the  appellee  had 
any  actual  knowledge  of  the  mortgage,  and  the  pleading 
charges  directly  the  opposite.  We  think  the  demurrer  was 
properly  overruled. 

The  remaining  specification  of  errors  challenges  the  suffi- 
ciency of  the  evidence  to  sustain  the  finding. 

We  have  examined  the  evidence  and  believe  it  tends  to 
sustain  the  finding  and  judgment.  There  is  much  conflict 
upon  several  material  facts  involved,  but  we  can  not  dis- 
turb the  finding  unless  there  is  a  palpable  failure  of  proof 
as  to  some  material  fact  necessary  to  make  out  the  case.  We 
find  no  such  total  failure. 

If  the  appellant  William  Benedict  believed  no  cause  of 
action  had  been  made  out  against  him,  as  he  now  complains, 
he  should  have  made  a  separate  motion  for  a  new  trial  in 
the  court  below,  and  failing  there  he  should  have  made  a 
separate  assignment  of  errors  here.  First  Nai^l  Bank,  etc,, 
V.  Colter,  61  Ind.  153.  Having  failed  to  do  this,  no  ques- 
tion is  presented  by  him  separately  which  requires  any  rul- 
ing from  us. 

We  have  noticed  all  the  questions  argued  in  appellant's 
brief  and  find  no  available  error. 

The  judgment  is,  therefore,  affirmed,  with  costs.  , 

RosncsoN,  J.,  having  been  of  counsel  in  this  case,  did  not 
take  any  part  in  this  decision. 

Filed  April  17, 1891. 
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Hathis  r.  Babnes. 

PBOloaaOBT  Note. — Beal  Parfy  in  IfUerett— Tranter  by  Ouardiani^  WardPi 
Note. — Where  a  gaardian  assigns  notes  belonging  to  the  estate  of  his 
ward  in  pajment  of  his  indiyidaal  debt  to  the  assignee,  who  has  knowl- 
edge of  the  ownership  of  the  notes,  the  maker  may  defeat  an  action 
thereon  by  such  assignee,  on  the  ground  that  the  *  assignee  has  no  title, 
and  is  not  the  real  party  in  interest. 

Prom  the  Scott  Circuit  Court. 

C.  L.  Jewett  and  J.  H,  Shea,  for  appellant. 

0.  H.  Montgomery  and  (7.  A.  Manker,  for  appellee. 

Crumpacker,  J. — The  complaint  in  this  case  declares 
upon  two  promissory  notes  given  by  the  appellee  to  *^  Julian 
C.  McClure^  guardian  of  the  minor  heirs  of  Dexter  McClure, 
deceased/'  and  which  were  endorsed  by  him  to  the  appellant. 

An  answer  consisting  of  four  paragraphs  was  filed  to  the 
complaint,  the  first  three  of  which  allege,  in  various  forms, 
that  the  notes  sued  upon  were  the  property  of  the  minor  heirs 
of  Dexter  McClure,  deceased,  for  whom  said  Julian  C.  Mc- 
Clure  was  guardian,  and  that  said  guardian  was  indebted  to 
the  appellant  upon  his  individual  account  to  the  amount  of 
said  notes,  and  assigned  them  to  the  appellant  in  payment  of 
his  individual  debt ;  that  said  assignment  was  Max)ngful  and 
unauthorized,  and  the  appellant  knew  that  the  notes  belonged 
to  the  estate  of  said  wards  at  the  time  he  received  them,  and 
that  said  guardian  had  no  authority  to  so  assign  them  ;  that 
said  guardian  never  accounted  for  the  proceeds  of  the  notes, 
and  that  he  was  subsequently  removed  from  his  trust  by  the 
Scott  Circuit  Court  and  his  successor  appointed.  Wherefore, 
it  was  claimed  that  the  appellant  had  no  title  to  the  notes, 
and  he  was  not  the  real  party  in  interest. 

The  fourth  paragraph  is  in  the  nature  of  a  petition,  ask- 
ing that  the  bondsmen  of  Julian  C.  McClure,  as  guardian,  be 
made  parties  to  the  suit.     No  action  was  taken  upon  this 
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paragraph^  so  it  will  not  be  necessary  to  give   it  farther 
notice. 

A  separate  demurrer  was  filed  to  each  paragraph  of  an- 
swer,  which  was  overruled,  and  the  appellant  duly  excepted. 
The  cause  was  put  at  issue  and  tried  by  the  court  without  a 
jury. 

The  finding  and  judgment  were  in  favor  of  the  appellee. 
The  appellant  moved  for  a  new  trial,  because  of  the  failure 
of  the  evidence  to  support  the  finding,  but  his  motion  was 
overruled,  and  he  excepted. 

He  assigns  as  error  here  the  overruling  of  the  demurrer  to 
each  paragraph  of  answer,  and  the  overruling  of  his  motion 
for  a  new  trial. 

We  have  carefully  examined  the  evidence,  and  are  con- 
vinced that  it  amply  sustains  the  averments  of  the  answer, 
so  if  the  answer  is  sufficient  the  judgment  must  be  affirmed. 

Appellant's  counsel  insist : 

1st.  That  the  facts  pleaded  and  proven  do  not  defeat  ap- 
pellant's title  to  the  notes. 

2d.  If  the  assignment  of  the  notes  to  the  appellant  by 
the  guarciian  was  unauthorized,  it  was  voidable  only,  and 
the  beneficiaries  were  the  only  persons  who  could  avoid  it. 

It  is  not  denied  that  the  notes  were  part  of  the  estate  of 
the  minor  heirs  of  Dexter  McClure,  and  the  appellant  knew 
this  at  the  time  he  took  them.  The  notes  were  transferred 
to  him  by  the  guardian  in  consideration  of  the  surrender  of 
the  individual  note  of  the  guardian. 

It  may  be  conceded  that  a  guardian  has  the  right  to  sell, 
assign,  or  pledge  the  notes  of  his  ward  if  it  shall  be  done 
solely  for  the  ward's  benefit ;  but  a  guardian  has  no  right  to 
transfer  any  of  the  ward's  property  in  payment  of  his  own 
debt  or  for  his  own  profit.  No  principle  of  law  is  more 
firmly  settled  than  this,  nor  founded  in  higher  sentiments  of 
justice  and  sound  policy.  Courts  guard  with  a  jealous  eye 
the  management  of  the  estates  of  those  who  by  immature 
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years  or  physical  misfortune  are  incapable  of  managing  their 
own  affairs. 

The  guardian  was  guilty  of  malfeasance  in  office  in  the 
transfer  of  the  notes  to  the  appellant,  and  the  appellant, 
knowing  this,  became  a  participant  in  the  wrongful  diver- 
sion of  the  trust  fund^and  to  hold  that  he  could  acquire  title 
by  his  wrongful  participation  in  this  unlawful  act  would  do 
violence  to  every  sense  of  right  and  fair  dealing.  It  is  a 
maxim  of  the  law  of  high  authority  that  one  shall  not  profit 
by  his  own  wrong.  The  appellant  acquired  no  title  to  the 
notes  by  the  endorsement  of  the  guardian.  Nugent  v.  Laduke, 
87  Ind.  482;  Krutz  v.  Stewart,  76  Ind.  9;  Thomasson  v. 
Brotm,  43  Ind.  203 ;   Waila4x  v.  Browrij  41  Ind.  436. 

Section  2973,  R.  S.  1881,  declares  that  ^'  Every  sale,  con- 
veyance, or  other  act  of  a  trustee,  in  contravention  of  a  trust, 
shall  be  void.'' 

The  maker  of  a  promissory  note  may  defeat  an  action  upon 
the  note  by  pleading  and  proving  that  the  title  is  in  some  one 
else,  and  that  the  plaintiff  is  not  the  real  party  in  interest. 
Under  the  Indiana  code,  in  the  enforcement  of  executory 
contracts,  it  is  incumbent  upon  the  plaintiff  to  show  a  right 
in  himself,  and  this  question  is  traversable. 

Kruiz  V.  Stewart,  supra,  was  an  action  very  much  like  the 
one  at  bar,  and  the  court  said  in  that  case :  "As  the  para- 
graph of  answer  in  question  alleges  facts  showing  that  the 
plaintiff,  by  the  assignment,  acquired  no  right  to  the  note,  it 
must  be  held  good  on  the  ground,  if  on  no  other,  that  it 
shows  that  the  action  is  not  prosecuted  by  the  real  party  in 
interest.'' 

In  the  case  of  Proaser  v.  Leaiherman,  4  How.  (Miss.)  237, 
upon  the  same  question,  the  court  said  :  "  It  is  a  good  de- 
fence to  an  action  on  a  promissory  note,  that  the  note  be- 
longed to  the  estate  of  a  deceased  person,  and  that  the  plain* 
tiff  received  it  of  the  administrator  in  payment  €f  an  indi* 
vidual  debt  due  by  the  latter,  or  in  exchange  for  other 
property,  with  full  knowledge  of  the  fact."  See,  lilso,  to  the 
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same  pointy  Pixley'x.  Van  Nosterriy  100  Ind.  34;  Board,  etc.y 
V.  Jameaoriy  86  Ind.  15A;, Swift  v.  Ellaworthy  10  Ind.  205. 

The  transfer  to  the  appellant  of  the  notes  sued  upon  was 
void,  and  vested  no  title  in  him.  This  fact  constituted  a 
good  defence  to  his  action  to  enforce  their  collection. 

The  judgment  is  affirmed,  with  costs. 

Filed  April  17, 1891. 


•-* 


No.  73. 

The  Evansvillb  and  Indianapolis  Railroad  Com- 
pany V.  Spellbring. 

Railroad. —  Veniu. — SwU  for  Service  Rendered,  —  Where  Brought. — SeelUm 
796  of  Oode  cf  185B  Still  in  Force. — An  action  may  be  brought  against  a 
railroad  corporation  for  services  rendered  it  in  any  county  where  it  has 
ao  office  for  the  transaction  of  business,  or  any  person  resides,  upon 
whom  process  may  be  served.  Section  796  of  the  Code  of  1852  is  still 
in  force. 

8am£. — Action  for  Medical  Services  Rendered, — In  an  action  against  a  rail- 
road company  to  recover  for  services  rendered  as  a  physician,  where  it 
is  alleged  that  such  services  were  rendered  at  the  special  instance  and 
request  of  the  defendant,  the  plaintiff  must  show  that  the  defendant 
employed  him,  or  directed  him  to  be  emplpyed,  to  perform  the  services 
for  which  he  seeks  to  recover. 

Samb. — Eknployment, — Evidence  of. — In  an  action  against  a  railroad  com- 
pany for  medical  services  rendered  it,  it  is  error  to  admit  the  declara- 
tions of  a  physician,  made  at  the  time  of  the  alleged  employment,  to 
the  effect  that  the  company  would  pay  the  plaintiff,  unless  it  is  first 
shown  that  such  physician  had  authority  to  bind  the  company. 

Samx. — Power  to  Employ  Pkyeieian. — A  physician  who  is  only  occasionally 
employed  by  a  railroad  company  to  attend  to  persons  injured  thereon, 
but  who  is  not  its  regularly  employed  physician,  has  no  power  to  bind 
the  company  in  the  employment  of  another  physician  to  assist  in  a 
case  in  which  he,  the  former,  is  specially  employed  by  such  company. 

Prom  the  Clay  Circait  Court. 

/.  jE?.  Ifflehart  and  E,  Taylor,  for  appellant. 
W,  B.  Schwartz  and  H.  Teter,  for  appellee. 
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Robinson,  J. — This  action  was  commenced  before  a  jus- 
tice of  the  peace  to  recover  for  medical  services  rendered,  as 
alleged^  at  the  special  instance  and  request  of  appellant,  the 
services  being  rendered  to  William  M.  Grayson  who  had 
received  injuries  in  an  accident  on  appellant's  road. 

Trial  was  had  and  judgment  was  rendered  against  appel- 
lant. The  case  was  then  appealed  to  the  Clay  Circuit  Court. 
In  this  court  the  appellant  filed  its  answer  in  abatement, 
which  had  been  filed  before  the  justice  and  not  sustained  in 
that  court.  To  this  answer  appellee  demurred.  The  de- 
murrer was  sustained  and  appellant  excepted.  Motion  was 
then  made  to  quash  the  summons,  but  the  court  granted 
leave  to  amend  the  return  thereon,  then  overruled  the  mo- 
tion and  appellant  excepted.  Appellant  then  answered  by 
general  denial.  Trial  by  jury;  verdict  for  appellee;  mo- 
tion for  new  trial  overruled  and  excepted  to. 

The  errors  assigned  in  this  court  call  in  question  the  rul- 
ing of  the  trial  court  on  the  demurrer  to  the  answer  in  abate- 
ment, the  refusal  to  quash  the  summons  and  in  overruling 
the  motion  for  a  new  trial. 

The  appellant  discusses  in  this  court  the  error  of  the  trial 
court  in  sustaining  the  demurrer  to  the  answer  in  abatement 
and  the  third,  fourth,  fifth  and  sixth  causes  for  a  new  trial. 
The  other  errors  assigned  are  waived. 

The  sustaining  of  the  demurrer  to  the  answer  in  abate- 
ment, is  the  first  alleged  error  brought  to  our  attention.  This 
answer  alleges  that  the  appellant  is  a  corporation  organized 
and  acting  under  the  laws  of  this  State,  and  owns  and  oper- 
ates its  railroad  from  the  city  of  Evansville  to  the  city  of 
Terre  Haute,  in  Indiana,  and  its  said  railroad  enters,  passes 
into  and  through  the  county  of  Clay,  and  is  engaged  in  the 
general  business  of  a  railroad  company,  and  carriage  of 
passengers  and  freight  for  hire ;  that  the  general  offices  of 
said  company  are  situate  in  the  city  of  Evansville,  county  of 
Vanderburgh  and  State  of  Indiana,  at  which  place  the  appel- 
lant has  its  usual  and  only  place  of  residence ;  that  this  ac- 
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tion  does  not  grow  out  of  any  business  connected  with  any 
agency  of  said  company  in  said  county  of  Clay,  or  the  office 
of  such  agent ;  that  it  is  not  an  action  against  said  appel- 
lant upon  its  liability  for  an  injury  to  the  person  or  prop- 
erty of  the  appellee,  or  upon  said  appellant's  liability  as  a 
carrier.  Wherefore  said  court  has  no  jurisdiction,  etc.  The 
answer  was  duly  verified. 

It  is  not  claimed  in  the  answer  that  process  was  not  served 
upon  the  proper  agent  of  the  appellant,  and  that  it  was  in- 
valid, or  defective,  on  that  account.  But  the  contention  of 
the  appellant  is  that  the  services  sued  for  did  not  grow  out 
of  the  transaction  of  any  business  of  the  company  at  its  of- 
fices in  the  county  of  Clay,  or  that  it  was  on  account  of  any 
liability  as  a  carrier  of  appellee,  or  for  any  injury  to  his 
property  or  person ;  that  the  action  being  upon  an  account 
for  medical  services  did  not  come  under  any  of  the  causes 
mentioned ;  that  in  such  case  the  courts  in  Clay  county  had 
no  jurisdiction  over  the  appellant,  and  that  suit  must  have 
been  commenced  in  Vanderburgh  county,  as  the  general  of- 
fices of  the  appellant  were  in  the  city  of  Evansville,  in  said 
county,  and  was  the  usual  and  only  place  of  residence  of  the 
appellant.  In  support  of  the  appellant's  contention  we  are 
referred  to  section  311,  R.  S.  1881,  which  relates  to  the  venue 
of  actions  against  railroads,  and  provides  that  suits  may  be 
instituted  against  them  in  any  county  in  which  said  railroad 
runs,  for  injuries  to  persons  or  property  thereon,  or  upon  its 
liability  as  carrier. 

And  section  309,  R.  S.  1881,  which  provides  that  suits  may 
be  brought  against  corporations  generally  in  aciy  county 
where  such  corporation  has  an  office  or  agency  for  the  trans- 
action of  its  business,  in  such  county  for  causes  **  growing 
out  of,  or  connected  with,  the  business  of  such  office."  And, 
also,  section  312,  which  provides  that  '^  In  all  other  cases,  the 
action  shall  be  commenced  in  the  county  where  the  defend- 
ants, or  one  of  them,  has  his  usual  place  of  residence.'' 
If  the  question  of  the  jurisdiction  of  the  court  upon  the 
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cause  of  action  sued  on  must  be  determined  by  these  sections 
of  the  statute,  the  position  assumed  by  the  appellant  would 
seem  to  be  correct.  But  section  796,  R.  S.  1852,  has  never 
been  repealed,  and  is  still  in  force,  although  it  was  omitted 
from  the  revision  of  1881.  That  section  provides :  ''Any 
action  against  a  corporation  may  be  brought  in  any  county, 
where  the  corporation  has  an  office  for  the  transaction  of 
business,  or  any  person  resides  upon  whom  process  may  be 
served  against  such  corporation,  unless  otherwise  provided 
in  this  act.'^  • 

This  section  of  the  statute  being  in  full  force,  and  there 
being  no  question  raised  by  the  answer  that  the  process  was 
not  served  properly  upon  an  agent  of  appellant  in  the  county, 
the  case  is  brought  within  the  question  determined  in  New  Al-- 
bany,  dc.y  R.  It.  Go,  v.  Haskell,  11  Ind.  301,  which  case, 
upon  the  question  of  jurisdiction,  was  analogous  to  the  one 
before  the  court,  and  hence  the  court  in  this  action  had  ju- 
risdiction. No  error  was  committed  in  sustaining  the  de- 
murrer to  the  answer. 

The  third,  fourth,  fifth  and  sixth  causes  assigned  for  a  new 
trial  are  that  the  verdict  of  the  jury  was  contrary  to  and  not 
sustained  by  the  evidence,  and  was  contrary  to  law,  and  er- 
ror of  the  court  in  the  admission,  over  appellant's  objection, 
evidence  to  the  effect  that  one  Dr.  Link  had  entered  into  an 
agreement  with  appellee  to  attend  said  Grayson,  and  that  ap- 
pellant would  pay  appellee  for  his  services,  and  other  evi- 
dence that  was  objected  to. 

The  appellee  alleges  in  his  complaint  that  he  rendered  the 
medical  services  at  the  special  instance  and  request  of  the 
appellant. 

It  must  therefore  be  shown,  to  entitle  the  appellee  to  re- 
cover, that  appellee  was  employed,  or  directed  to  be  em- 
ployed, by  appellant,  or  by  some  of  its  representatives  with 
authority  to  make  such  employment,  to  perform  the  services 
for  which  he  seeks  to  recover.  The  employment  of  the  ap- 
pellee by  some  competent  authority  must  be  made  to  appear 
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by  scjpie  evidence  in  order  to  sastain  the  judgment.  It  will  be- 
come necessary  to  look  to  the  eyidence^  and  if  there  is  no  evi- 
dence tending  to  show  the  appellee  was  employed  by  some 
competent  authority  then  it  will  become  necessary  to  ascertain 
whether  there  was  evidence,  either  express  or  implied,  tend- 
ing to  show  that  appellant  had,  in  settlement  with  the  injured 
party,  assumed  or  agreed  to  pay  appellee  for  his  services.  It 
is  claimed  by  the  appellee  that  he  was  employed  by  Dr.  Link 
to  treat  Grayson,  who  was  injured  in  the  accident  upon  ap- 
pellant's road. 

Grayson,who  was  a  witness  for  the  appellee,  says:  "Dr.  Link 
came  from  Terre  Haute  to  see  me,  and  brought  Dr.  Spellbring 
(the  appellee)  to  the  house  with  him,  and  they  looked  at  my 
knee,  and  bandaged  it ;  Dr.  Link  said,  '  This  bandage  will 
not  stay  on,'  and  that  I  had  better  stay  in  the  house  a 
few  weeks ;  but  I  told  him  I  could  not  neglect  my  business, 
and  he  said  the  company  would  rather  pay  me  for  my  time 
than  to  have  me  permanently  disabled." 

Over  the  objection  of  the  appellant  the  court  then  permit- 
ted the  witness  to  testify  :  "  Dr.  Link  then  said  to  Dr. 
Spellbring,  '  Tou  attend  to  the  bandages,  and  the  company 
will  pay  you  for  your  services.'  He  then  turned  to  me  and 
said  :  '  You  keep  quiet,  or  the  bandages  will  not  stay  on.'  " 

The  appellee  testified  on  his  own  behalf:  "  Dr.  Link  came 
to  Saline  on  the  morning  train  and  invited  me  to  go  with 
him  and  see  Grayson,  and  we  went  and  dressed  his  leg,"  and 
the  court  permitted  him,  over  the  objection  and  exception 
of  the  appellant,  to  further  state  that  Dr.  Link  said:  "  This 
limb  will  have  to  be  bandaged  every  day  or  two,  the  com- 
pany will  pay  you  for  it;"  that  at  appellant's  oflSce,  in 
Terre  Haute,  in  the  presence  of  Campbell,  general  agent  of 
appellant,  in  Terre  Haute,  and  Bowden,  superintendent,  a 
conversation  was  had  in  regard  to  settlement,  and  they  asked 
appellee  to  interest  himself  in  the  matter,  but  that  the  ap- 
pellee did  not  mention  the  amount  of  his  bill,  nor  did  he 
send  in  the  bill  until  after  settlement  had  been  made  with 
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Grayson.  On  cross-examination  he  stated  that  he  caUed 
upon  Grayson  before  going  with  Link^  but  not  in  a  profes- 
sional capacity ;  that  he  entered  his  charges  from  the  begin- 
ning against  appellant.  *'  The  company  did  not  agree  to  pay 
me  at  any  time  for  my  services  through  any  agent  except 
Dr.  Link,  and  at  Terre  Haute.  Campbell  told  me  at  Terre 
Haute  some  time  ago,  when  I  presented  another  bill  in  an- 
other matter,  that  they  left  the  amount  of  such  bills  to  be 
regulated  by  Dr.  Link,  and  when  he  said  the  amount  was 
reasonable  they  would  pay  it."  The  words  "  they  would  pay 
it"  do  not  refer  to  the  bill  in  suit. 

Dr.  Link  was  examined  as  a  witness  on  behalf  of  the  ap- 
pellant, but  as  his  testimony  is  not  material  in  determining 
the  question  of  the  admission  of  the  evidence  by  which  it  is 
sought  to  prove  a  contract  with  him  to  bind  the  appellant^ 
it  need  not  be  referred  to  at  this  time.  This  was  all  the  evi- 
dence relating  to  the  employment  of  the  appellee  by  Dr. 
Link.  There  is  no  evidence  whatever  showing  the  nature 
and  character  of  the  relations,  if  any,  existing  between  Dr. 
Link  and  the  appellant.  As  to  whether  Dr.  Link  was  such 
an  agent  or  occupied  such  position  with  the  company  as  to 
bind  it  by  his  contracts  under  the  evidence  was  a  mere  mat- 
ter of  conjecture. 

We  are  unable  to  understand  under  what  principle  the 
trial  court  permitted  the  evidence  to  go  to  the  jury  unless 
it  was  first  shown  that  his  relations  to  the  appellant  were  of 
such  a  nature  as  to  authorize  him  to  employ  the  appellee. 
It  is  not  even  shown  that  Dr.  Link  visited  Grayson  under 
employment  from  the  appellant,  nor  was  there  anything  in 
the  business  or  transaction  from  which  it  could  be  presumed 
or  inferred  that  Dr.  Link  could  make  contracts  for  the  ap- 
pellant. The  court  erred  in  permitting  this  evidence  to  go 
to  the  jury. 

Dr.  Link  testified  on  behalf  of  the  appellant  as  follows : 

'^  I  am  a  surgeon,  and  practice  as  general  physician  in  con- 
nection with  surgery  in  the  city  of  Terre  Haute.     I  have  no 
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general  employment  on  the  road  on  which  Grayson  was  in- 
jured. I  go  only  when  sent  for  by  the  company^  and  charge 
according  to  what  I  think  it  worth,  and  have  no  other  rela- 
tions with  the  railroad.  I  stated  to  Dr.  Spellbring  that  there 
wonld  be  difficulty  in  keeping  the  bandages  on,  and  I  asked 
Spellbring  to  look  after  and  keep  it  on,  and  the  company 
would  doubtless  pay  him,  or  would  pay  him,  or  something 
of  that  kind.  I  have  no  authority  to  bind  the  company  by 
employment  of  other  physicians,  and  my  employment  by  the 
company  in  this  matter  was  for  the  specific  purpose  of  visit- 
ing Grayson  as  a  surgeon,  and  for  no  other  purpose.  Mat- 
ters of  this  kind  referred  to  by  Spellbring,  bills  (of  phys- 
icians) are  referred  to  me  only  to  state  as  to  the  reasonable- 
ness of  the  bill.  I  get  from  one  to  two  dollars  for  service 
such  as  Spellbring  rendered,  and  that  is  enough.  I  charged 
and  received  from  the  railroad  company  ten  dollars  for  my 
visit  to  Grayson. '* 

Under  these  facts  there  was  no  evidence  making  the  ap- 
pellant liable  under  the  alleged  contract  with  Dr.  Link.  The 
case  of  Ttrre  HauU,  etc.,  B.  R.  Oo.  v.  Brown,  107  Ind.  336, 
in  oDuiny  respects  bears  a  strong  analogy  to  the  one  before 
the  coort,  and  is  decisive  upon  the  question  of  the  employ- 
ment of  the  appellee  under  the  alleged  contract  with  Dr. 
Link. 

The  other  view  presented  under  the  evidence  is  whether 
the  evidence  tends  to  support  the  contention  of  the  appellee, 
that  Appellant,  in  settlement  with  Grayson  for  the  injuries 
he  had  received,  assumed  and  agreed  to  pay  the  appellee  for 
bis  services  in  treating  Grayson's  injuries. 

The  appellant  has  saved  in  the  record  many  objections  to 
the  evidence  admitted  on  the  trial  on  this  branch  of  the  case. 
We  do  not  think  it  necessary  to  express  an  opinion  at  this 
time  as  to  these  objections  to  the  evidence,  or  to  the  evidence 
itself,  for  the  reason  that  the  ruling  of  the  court  upon  the 
admission  of  the  evidence  which  related  to  the  alleged  con- 
tract with  Dr.  Link  was  so  material  and  important  in  the  case 
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that  it  must  have  substantially  injured  the  appellant  on  the 
trial  of  the  cause. 

The  error  committed  by  the  court  was  such  that  we  think 
the  case  should  be  reversed. 

The  case  is  reversed,  with  instructions  to  grant  a  new  trial, 
and  for  further  proceedings  in  accordance  with  this  opinion, 
at  appellee's  costs. 

Filed  April  17»  1891. 


No.  66. 

Groves  et  al.  v.  Wilbb. 

Costs. — Appeal  from  Jusiioe, — IntensL — AUomeif*t  Fees, — In  an  appeal  bj  a 
defendant  from  the  judgment  of  a  justice  of  the  peace,  the  interest  ac- 
cruing upon  the  claim  between  the  date  of  the  rendition  of  the  judg- 
ment before  the  justice  and  the  date  of  rendering  judgment  in  the  circuit 
court,  and  the  attorney's  fees  allowed  the  plaintiff  in  the  latter  court 
can  not  be  deducted  from  the  judgment  rendered  in  such  circuit  court, 
in  order  to  amerce  the  plaintiff  in  the  costs  accruing  on  such  appeal. 

Attorney. — Fees  are  Not  Costs, — Attorney's  fees  provided  for  in  a  contract 
are  not  costs,  nor  in  the  nature  of  costs.  They  form  a  part  of  the  cause 
of  action,  and  are  recovered  because  they  are  provided  for  in  the  con- 
tract sued  on. 

From  the  Fayette  Circuit  Court. 

J.  J.  Little  and  D.  W.  MoKee,  for  appellants. 
L.  L.  Broaddua  and  G.  C.  Florea^  for  appellee. 

Black,  C.  J. — This  was  an  action  originating  before  a 
justice  of  the  peace,  brought  by  the  appellee  against  the  ap- 
pellants on  two  promissory  notes  made  by  the  latter  to  the 
former,  each  note  bearing  interest  at  the  rate  of  eight  per 
cent,  per  annum,  and  containing  a  promise  to  pay  attorney's 
fees. 

The  appellants  appeared  before  the  justice  and  pleaded  an 
account  as  a  set-off. 
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There  was  a  trial  by  jary,  and  apon  the  verdict  returned  ^ 
the  justice  rendered  judgment  for  the  appellee  for  eighty 
dollars  and  seventeen  cents. 

The  judgment  defendants  appealed  to  the  circuit  court,  in 
which  a  jury  returned  a  verdict  for  the  appellee  for  seventy- 
five  dollars  and  seventy-eight  cents,  with  answers  to  inter- 
rogatories showing  that  the  jury  found  due  the  appellee  for 
attorney's  fees,  for  services  of  his  attorneys  in  the  circuit 
court,  fifteen  dollars,  and  for  attorney's  fees  for  his  attorney 
before  the  justice  five  dollars.  Thereupon  the  court  below 
rendered  judgment  for  the  appellee  for  seventy-five  dollars 
and  seventy-eight  cents  and  costs. 

By  proper  motions  below  and  assignments  in  this  court, 
the  question  is  presented  whether  the  appellants  were  en- 
titled in  the  circuit  court  to  recover  their  costs  in  that  court. 

The  statute,  section  1505,  R.  S.  1881,  provides  that  on 
appeals  from  justices  of  the  peace,  costs  shall  follow  judg- 
ment in  the  circuit  court,  with  two  exceptions,  one  of  which, 
applicable  to  this  case,  is  as  follows :  ^'  If  either  party 
against  whom  judgment  has  been  rendered  appeal,  and  re- 
duce the  judgment  against  him  five  dollars  or  more,  he  shall 
recover  his  costs  in  the  circuit  court,  when  the  appellant  ap- 
peared before  the  justice."  In  this  case  the  appellants  by 
their  appeal  reduced  the  judgment  against  them  only  four 
doUai's  and  thirty-nine  cents. 

The  judgment  of  the  justice  was  rendered  more  than  four 
months  before  the  return  of  the  verdict  in  the  circuit  court. 

It  is  insisted  on  behalf  of  the  appellants  that  where,  by 
subtracting  from  the  amount  recovered  in  the  circuit  court, 
the  interest  on  the  claim  on  which  the  recovery  is  based  which 
has  accrued  in  the  interval  between  the  judgment  before  the 
justice  and  the  verdict  in  the  circuit  court,  and  regarding  the 
remainder  so  found  as  the  amount  to  be  compared  with  the 
judgment  of  the  justice,  the  party  appealing  would  appear 
to  have  reduced  the  judgment  of  the  justice  against  him  five 
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^  dollars  or  more  by  his  appeal,  he  should  recover  his*  costs  in 
the  circuit  court. 

It  is  also  conteuded  hj  the  appellants  that  where  a  party 
against  whom  a  judgment  has  been  rendered  by  a  justice  ap- 
peals, and  it  appears,  as  in  this  case,  that  the  amount  of  the 
recovery  against  him  on  the  appeal  includes  an  amount  al- 
lowed for  services  of  his  adversary's  attorneys  in  the  circuit 
court,  as  provided  for  in  a  note  in  suit,  the  amount  so  allowed 
for  attorney's  fees  should  not  be  considered  against  the  party 
taking  the  appeal  in  determining  whether  or  not  he  has  re- 
duced the  judgment  of  the  justice  five  dollars  or  more. 

Counsel  contend  that  the  amount  allowed  for  services  of 
attorneys  in  the  circuit  court  should  be  deducted  from  the 
amount  of  the  recovery  in  that  court  before  comparing  it 
with  the  judgment  of  the  justice,  on  the  ground  that  such 
services  did  not  constitute  a  matter  in  issue  before  the  justice, 
and,  also,  on  the  ground  that  the  attorney's  fees  should  be 
regarded  as  in  the  nature  of  costs. 

The  action  commenced  before  the  justice  was  tried  de  novo 
in  the  circuit  court.  The  interest  constituted  a  part  of  the 
cause  of  action.  The  attorney's  fees  were  not  costs,  or  in  the 
nature  of  costs.  They  also  formed  a  part  of  the  cause  of 
action.  They  were  recovered  because  they  were  provided 
for  in  the  contract  sued  on. 

For  the  purpose  of  determining  the  question  of  costs,  the 
judgment  of  the  justice  must  be  compared  with  the  amount 
of  recovery  in  the  circuit  court,  and  the  fact  that  a  portion 
of  that  amount  consists  of  an  amount  recovered  for  interest 
and  attorney's  fees  included  in  the  cause  of  action,  but  not 
accrued  and  recoverable  at  the  time  of  the  rendition  of  judg^ 
ment  by  the  justice,  can  not  be  taken  into  consideration. 

The  statute  provides  a  rule  which  the  courts  are  bound  to 
apply  without  questioning  its  wisdom  or  policy. 

In  Turner  v.  Simpson,  12  Ind.  413,  the  court  said  :  "We 
think,  in  determining  the  question  of  reduction,  we  must 
take  the  sums  recovered  for  our  guide,  without  any  refer- 
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eoce  to  interest  on  the  justice's  judgment,  or  on  the  claim 
sued  on.  If  the  Legislature  had  intended  that  any  interest 
should  be  taken  into  the  account,  they  probably  would  have 
said  so,  or  have  used  language  conveying  the  ideia.  No  rea- 
sonable latitude  of  interpretation  will  authorize  us  to  take 
the  sum  recovered  before  the  justice,  and  the  interest  thereon 
up  to  the  time  of  rendering  judgment  in  the  circuit  court, 
as  the  sum  to  be  reduced,  when  the  Legislature  have  pre- 
scribed that  it  shall  be  the  sum  recovered  before  the  justice/' 

In  Widiip  V.  Gibsony  53  Ind.  484,  where,  on  appeal  from 
a  judgment  of  a  justice  by  the  judgment  defendant,  the  judg- 
ment in  the  circuit  court  was  against  the  same  party,  and 
that  before  the  justice  was  not  reduced  five  dollars,  but  if 
the  interest  accrued  between  the  trials  and  included  in  the 
judgment  in  the  circuit  court  were  not  included  therein,  the 
judgment  of  the  justice  would  have  been  reduced  more  than 
five  dollars,  it  was  held  that  the  costs  in  the  circuit  court 
should  follow  the  judgment. 

This  construction  of  the  statute  has  stood  for  many  years 
without  any  indication  from  the  Legislature  that  a  different 
rule  is  desirable. 

A  construction  which  forbids  the  deduction  of  interest  ac- 
crued in  the  interval  between  the  two  judgments,  in  com- 
paring them  for  the  purpose  of  applying  this  statute,  cer- 
tainly also  forbids  a  deduction  of  the  amount  of  attorney's 
fees  included  in  the  amount  of  recovery  in  the  circuit  court, 
and  constituting  part  of  the  cause  of  action  on  which  the 
judgment  in  that  court  is  rendered. 

The  judgment  is  affirmed,  with  costs. 

Filed  April  17, 1891. 

Vol.  1.— 12 
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No.  114. 
CaRNAHAN   £T  AL.  V.  ChENOWETH   ET  AL. 

Appellate  Court. — Enror  in  Overruling  Demurrer  for  Mi^oinder, — Judg- 
ment not  Reversed  for. — A  judgment  will  not  be  reversed  for  erroneouslj 
overruling  or  sustaining  a  demurrer  for  a  misjoinder  of  causes  of 
action. 

Practice. —  Venire  de  Novo. — A  venire  de  novo  will  be  awarded  only  where 
the  verdict  is  defective,  uncertain  or  ambiguous. 

Same. — New  Ti-ial. — Joint  Motion. — A  joint  motion  by  two  or  more  co- 
parties  for  a  new  trial  will  not  be  sustained  if  any  one  of  the  parties 
be  not  entitled  to  a  new  trial. 

From  the  Martiu  Circuit  Court. 

/.  BakeVy  J.  IF.  Ogden  and  J,  T.  Rogers^  for  appellants. 
T.  J.  Brooks,  for  appellees. 

Bexnhard,  J. — At  the  November  election  of  1882,  one 
Peter  Ragle  was  elected  treasurer  of  the  county  of  Martin, 
and  in  November,  1884,  he  was  re-elected  to  that  office.  For 
each  of  such  terms  he  filed  a  bond  in  the  penalty  of  $76,- 
000,  some  of  the  parties  to  this  action  being  his  sureties  on 
the  first  and  some  on  the  second  of  such  bonds,  and  still 
others  on  both.  Bagle^s  time  expired  in  November,  1886, 
when  he  left  the  office  a  defaulter  to  the  extent  of  over  seven 
thousand  dollars. 

When  the  defalcation  had  been  discovered  and  the  amount 
thereof  ascertained,  the  appellants  and  appellees,  who,  it  is 
alleged,  were  all  the  solvent  sureties  on  said  bonds,  met  for 
the  purpose  of  ascertaining  their  liability,  and  after  some 
contention  and  disputing  as  to  which  set  of  sureties  were 
liable,  and  upon  which  bond  the  liability  had  accrued,  and  in 
order  to  settle  all  further  controversy  in  relation  to  their 
liabilities,  and  to  avoid  expense  and  litigation,  it  was  agreed 
that  all  the  indebtedness  on  both  bonds  should  be  paid  by 
these  parties  equally,  share  and  share  alike,  by  each ;  that, 
on  the  10th  day  of  November,  1886,  the  appellants  and  ap- 
pellees jointly  paid  upon  such  indebtedness  and  defalcation. 
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in  pursuance  of  their  agreement^  the  sum  of  $6,605.  In 
December,  1886,  no  further  payments  having  been  made  by 
any  of  the  partiea,  the  auditor  commenced  a  suit  in  the  court 
below  against  the  parties  to  this  action  to  recover  the  balance 
then  remaining  due.  Whereupon,  to  prevent  further  ex- 
pense, the  appellees  paid  the  further  sum  of  $526.73,  and 
for  this  amount  this  action  for  contribution  was  brought  in 
the  court  below  by  the  appellees  against  appellants. 

The  complaint  sets  out  the  facts  substantially  as  above,  and 
upon  these  facts  a  judgment  is  demanded  against  the  appel- 
lants, who  were  the  defendant^  below. 

A  joint  demurrer  was  filed  by  the  appellants  to  the  com- 
plaint, and  the  causes  therefor  were  given  as  follows  : 

*'  1.  That  the  complaint  does  not  state  &cts  sufficient  to 
constitute  a  cause  of  action. 

'*  2.  That  there  is  a  misjoinder  of  parties  plaintiff  herein, 
said  plaintiffs  having  no  joint  cause  of  action. 

'^  3.  That  there  is  a  defect  of  parties  plaintiff  in  said  ac- 
tion." 

The  overruling  of  the  demurrer  is  the  first  specification  of 
error  assigned. 

The  main  objection  urged  to  the  complaint  is  that  it  fails 
to  show  any  joint  liability  by  the  appellants  to  the  appellees ; 
that  if  there  is  any  liability  at  all  it  is  several,  and  not  joint, 
each  of  said  appellants  owing  the  appellees  an  aliquot  part  of 
said  debt,  and  not  the  entire  balance  that  had  been  paid  by 
the  appellees. 

We  are  of  the  opinion  that  none  of  the  causes  of  demurrer 
here  assigned  will  reach  the  defect  complained  of,  if  defect 
it  be. 

There  is  no  such  cause  for  demurrer  in  our  State  as  "  mis- 
joinder of  parties  plaintiff."  If  there  was  a  separate  and 
distinct  liability  by  each  defendant  to  all  the  plaintiffs,  then 
there  must  have  been  as  many  different  causes  of  action  as 
there  were  defendants.  Hence  the  cause  of  demurrer  was 
for  misjoinder  of  causes  of  action,  and  not  misjoinder  of 
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parties.  Goffy,  May^  38  Ind.  267.  But  even  if  the  proper 
cause  of  demurrer  had  been  assigned,  and  the  demurrer  sus- 
tained for  that  cause,  the  only  result  favorable  to  the  appel- 
lants could  have  been  the  docketing  separately  of  the  dif- 
ferent causes  of  action.     Section  340,  R.  S.  1881. 

A  judgment  will  not  be  reversed  for  erroneously  overrul- 
ing or  sustaining  a  demurrer  for  such  misjoinder  of  causes 
of  action.     Section  341,  B.  S.  1881. 

There  is  no  available  error  in  the  overruling  of  the  de- 
murrer to  the  complaint. 

Issues  were  joined  upon  the  complaint,  and  the  cause  was 
submitted  to  a  jury  for  trial. 

The  jury,  after  due  deliberation,  returned  the  following 
verdict : 

'^  We,  the  jury,  find  for  the  plaintiffs,  and  assess  their  dam- 
ages at  $452.66}.  J.  C.  Goode,  ForemanJ^ 

'The  appellants  moved  for  a  venire  de  novo,  which  motion 
was  overruled,  and  exception  reserved.  The  overruling  of 
this  motion  constitutes  the  second  alleged  error. 

We  can  discover  no  ground  upon  which  the  court  could 
have  sustained  this  motion.  There  was  no  defect,  uncer- 
tainty or  ambiguity  in  the  vei*dict.  Thamee  Loan  and  Trust 
Co.  V.  Beville,  100  Ind.  309. 

The  appellants  thereupon  filed  a  motion  for  a  new  trial  for 
the  following  alleged  reasons  : 

'^  1.  The  verdict  of  the  jury  is  not  sustained  by  sufficient 
evidence.  ' 

"  2.   The  verdict  of  the  jury  is  contrary  to  law. 

''  3.   The  damages  assessed  are  excessive.'' 

The  appellees  at  this  time  remitted  f32.66f  of  the  amount 
named  in  the  verdict,  and  the  court  thereupon  overruled  the 
motion  for  a  new  trial,  appellants  again  reserving  an  excep- 
tion. 

The  overruling  of  the  motion  just  named  is  the  last  error 
specified. 

As  we  understand  the  appellants'  argument  from  the  brief 
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of  their  counsel,  the  only  reasons  urged  in  support  of  this 
assignment  are,  first,  that  there  is  a  variance  between  the 
complaint  and  the  proof;  and,  second,  that  as  there  is  no 
joint  liability  shown  from  the  appellants  to  the  appellees 
there  could  have  been  no  joint  finding  or  verdict  against 
them,  but  that  such  finding  or  verdict  should  have  been 
against  each  one  of  the  appellants  separately  for  the  particu- 
lar part  due  from  him  to  appellants. 

We  have  examined  the  evidence  and  are  unable  to  find 
any  substantial  variance  between  the  complaint  and  it. 
Counsel  have  failed  to  point  out  with  sufficient  certainty 
wherein  this  alleged  variance  consists,  and  they  can  not  ex- 
pect us  to  find  it  for  them.  Errors  must  be  affirmatively 
shown  to  exist. 

In  reference  to  whether  or  not  the  liability  of  appellants  is 
several  instead  of  joint,  or  joint  and  several,  there  might  be 
a  more  difficult  question  presented  to  this  court  if  it  had 
been  properly  raised.  The  motion  for  a  new  trial,  and  even 
the  assignment  of  errors,  are  made  jointly  by  all  the  appel- 
lants. It  is  a  well-known  rule  of  practice  that  a  joint  mo- 
tion by  two  or  more  co-parties  for  a  new  trial  will  not  be 
sustained  if  any  one  of  the  parties  be  not  entitled  to  a  new 
trial.  Feeney  v.  MazeliUy  87  Ind.  226  :  Oarver  v.  CarveTy  97 
Ind.  497 ;  Wolfe  v.  KabUy  107  Ind.  565 ;  Robertson  v.  OavBh- 
wiler,  81  Ind.  463. 

We  have  thus  considered  all  the  alleged  errors  upon  which 
this  appeal  is  founded  and  have  not  been  able  to  discover 
any  for  which  we  believe  it  to  be  our  duty  to  reverse  the 
judgment. 

The  judgment  is  affirmed,  with  costs. 

FUed  April  18, 1891. 
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Pbactice. — Ob^ion  to  Evidence. — Failure  to  Make. — No  qaestion  is  pre- 
sented on  appeal  touching  the  admissibilitj  of  evidence,  if  no  objection 
is  made  to  its  reception  at  the  time  it  is  offered  in  the  trial  court. 

Fraud.  —Proof  if  InUnt. — Where  the  issue  is  whether  certain  property  in 
dispute  was  sold  with  intent  to  cheat  the  creditors  of  the  owners  thereof, 
the  person  claiming  the  property  by  virtue  of  such  sale  may  be  asked 
if  he  had  an  intent  to  cheat,  hinder,  or  delay  such  creditors  in  making 
the  purchase. 

From  the  Marshall  Circuit  Court. 

A.  C.  Oaprorif  for  appellant. 
'   J,  D,  McLaren  and  E.  C  Martindale,  for  appellees. 

Robinson,  J. — This  was  an  action  of  replevin.  The  an- 
swer was  a  general  denial.  Trial  by  the  court ;  finding  for 
the  appellee.  Motion  for  a  new  trial  overruled  and  ex- 
cepted to. 

The  third  assignment  of  error  is,  that  the  court  erred  in 
overruling  appellant's  motion  for  a  new  trial. 

The  first,  second  and  fourth  assignments  of  error  present 
no  question  that  is  not  raised  by  the  motion  for  a  new  trial. 
The  causes  assigned  for  a  new  trial  are : 

First,  That  the  finding  of  the  court  is  not  sustained  by 
sufficient  evidence. 

Second.  That  the  finding  of  the  court  is  contrary  to  the 
evidence. 

Third.  That  the  amount  of  damages  found  against  de- 
fendant is  excessive. 

Fourth.  Error  of  law  occurring  upon  the  trial,  and  ex- 
cepted to  by  the  defendant  at  the  time,  is  this,  to  wit :  The 
court  erred  in  allowing  the  plaintiffs'  attorney  to  ask  Nathan 
F.  Clark,  a  witness  in  his  own  behalf,  the  following  ques- 
tion :  "  State  how  much  plaintiffs  were  damaged  per  day 
by  the  seizure  of  the  goods  taken  under  the  attachmekit  by  the 
defendant  as  sheriff;  to  which  the  witness  answered :     ^'  We 
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were  damaged  $25  per  day ;  ''  and  in  allewiug  the  follow- 
ing question  to  be  asked  Ozias  Duddleson^  a  witness  on  be- 
half of  the  plaintiffs,  and  each  of  the  plaintiffs'  witnesses  on 
his  own  behalf,  to  wit:  ''State  if  you  had  in  your  mind  a 
fraudulent  intention  to  cheat,  hinder  and  delay  the  creditors 
of  Ozias  Duddleson  when  you  were  making  the  sale  and 
purchase  of  the  stock  of  goods  levied  on  by  the  defendant  as 
sheriff,"  to  which  all  three  witnesses  answered  :  "  No,  we  did 
not." 

Before  proceeding  to  the  consideration  of  the  motion  for 
a  new  trial  it  is  proper  to  say  that  on  the  7th  day  of  June, 
1888,  the  South  Bend  Iron  Works  commenced  an  action  in 
the  Marshall  Circuit  Court  against  Ozias  Duddleson  on  an 
account,  and  also  proceedings  in  attachment  upon  the  ground, 
as  alleged  in  the  affidavit,  '^  that  said  Duddleson  had  sold 
and  conveyed  his  property,  subject  to  execution,  with  the 
fraudulent  intent  to  cheat,  hinder  and  delay  his  creditors." 
A  proper  bond  was  filed,  and  a  writ  of  attachment  was  issued 
and  placed  in  the  hands  of  the  appellant,  who  was  sheriff  of 
Marshall  county,  Indiana.  The  appellant  executed  the  writ 
of  attachment  on  the  14th  day  of  June,  1888,  and  seized  and 
took  into  his  possession  a  stock  of  merchandise,  consisting 
of  hardware,  farming  implements,  and  other  personal  prop- 
erty. The  appellees,  claiming  to  be  the  owners  of  the  prop- 
erty attached  by  the  appellant,  as  such  sheriff,  commenced 
this  action  to  recover  said  property.  The  claim  of  the  ap- 
pellant was  that  the  sale  of  said  property  by  said  Duddleson 
to  the  appellees  was  fraudulent.  The  appellant  claims,  with 
much  earnestness,  that  this  case  should  be  reversed  under 
the  first  cause  for  a  new  trial ;  that  the  finding  of  the  court 
is  not  sustained  by  sufficient  evidence,  in  fact,  that  there  is 
no  evidence  to  sustain  the  finding.  The  following  is  a  fair 
and  accurate  statement  of  the  facts,  as  shown  by  the  evi- 
dence :  Ozias  Duddleson  was,  a  few  days  before  the  2d  of 
June,  1888,  and  for  some  time  prior  thereto,  engaged  in  the 
hardware  and   implement  business,  in  Marmont,  Marshall 
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eoanty,  Indiana,  and  was  in  embarrassed  circumstances  finan- 
cially. A  few  days  before  the  2d  day  of  June,  1888,  the 
sheriff  of  Marshall  county,  Indiana,  ievied  an  execution,  in 
ills  hands,  on  his  stock  of  merchandise,  consisting  of  hard* 
ware,  farming  implements,  and  other  goods,  and  closed  his 
store  on  the  2d  day  of  June,  1888;  while  the  store  was  still 
closed  and  held  by  the  sheriff,  the  appellees  and  Duddleson, 
the  appellee  Dillon  being  Duddleson's  brother-in-law,  went 
to  Plymouth,  the  county  seat  of  Marshall  county,  Indiana, 
and  went  to  the  office  of  a  law  firm  holding  some  of  the  lia- 
bilities of  said  Duddleson,  and  while  at  this  law  office  entered 
into  a  written  agreement  by  which  Duddleson  sold  to  appel- 
lees his  stock  of  merchandise,  and  all  book  accounts,  subject 
to  a  certain  chattel  mortgage,  therein  mentioned,  to  Hibbard 
Spencer,  and  Bartlett,  for  (431.99,  due  in  30  and  46  days, 
on  said  stock,  and  his  book  accounts,  subject  to  a  note  for 
$170.19,  dated  May  the  18th,  1888,  due  in  thirty  days,  pay- 
able to  A.  F.  Seebarge ;  also,  one  note  to  Levi  Lauer,  for 
$100,  and  one  note  for  (11,  executed  to  Hoag  <&  Wade, 
which  three  last  notes  were  in  the  hands  of  said  law  firm, 
to  secure  which  said  firm  held  certain  collaterals  which 
were  to  be  delivered  to  the  appellees  on  full  payment  of  said 
notes.  There  is  nothing  in  the  agreement  showing  what 
consideration  the  appellees  were  to  pay  Duddleson  ;  but  on 
the  4th  day  of  June,  1888,  Duddleson  and  wife  conveyed  by 
a  warranty  deed  the  lot  upon  which  was  situate  the  store 
building,  in  the  village  of  Marmont,  Marshall  county,  Indi- 
ana, subject  to  a  certain  mortgage  thereon,  for  purchase- 
money,  which  the  evidence  shows  was  unpaid  as  to  the  sum 
of  $900. 

After  this  conveyance  was  made  it  appears  by  the  evidence 
that  the  stock  of  merchandise,  accounts,  and  the  town  lot  were 
together  estimated  at  $3,500,  for  which  appellees  assumed 
and  agreed  to  pay  of  the  Duddleson  indebtedness  the  sum  of 
$1,946.68,  and  executed  to  Duddleson  their  several  promis- 
sory notes  for  $1,500,  due  in  one,  two,  three,  four,  five,  six 
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and  seven  years,  with  six  per  cent,  interest  from  date.  The 
first  six  were  for  |200  each,  and  the  last  one  was  for  $300. 

Upon  the  consummation  of  the  agreement,  appellees  paid 
the  execution  that  had  been  levied  upon  the  stock  of  mer- 
chandise, and  took  possession  of  the  same  without  taking  any 
invoice,  and  also  took  possession  of  the  store  building  and 
lot,  and  also  got  possession  of  the  book  accounts  on  payment 
of  the  not^s  for  which  they  were  held  as  collateral  security. 
Duddleson  had  no  other  property  than  that  sold  to  appellees. 
There  was  no  evidence  showing  that  the  property  had  been 
sold  at  a  reduced  price,  but  for  any  thing  that  appears  in 
evidence  it  would  seem  that  the  price  agreed  upon  was  very 
nearly  the  value  of  the  property. 

The  notes  for  |1,500,  made  to  Duddleson  by  the  appellees 
as  part  consideration  for  the  property,  were,  in  two  or  three 
days  after  their  execution,  assigned  and  transferred  by  Dud- 
dleson  to  his  sister,  Miss  Elizabeth  Duddleson,  who  is  a 
sister-in-law  of  the  appellee  Dillon,  and  resided  with  him. 

The  evidence  does  not  show  that  there  was  any  consider- 
ation for  the  assignment  of  the  notes  to  Miss  Duddleson,  nor 
is  any  explanation  attempted  as  to  why  it  was  done,  or  why 
the  notes  were  made  at  such  long  payments.  A  short  time 
after  th^  notes  went  into  the  possession  of  Miss  Duddleson, 
Ozias  Duddleson  obtained  from  her  three  of  the  notes,  being 
the  first  ones  due,  and  paid  a  debt  for  $600  with  them  ;  this 
debt  was  merchandise  purchased  by  Duddleson  some  months 
before  the  sale  to  the  appellees,  and  was  not  a  part  of  the  in- 
debtedness assumed  by  them,  but  at  the  time  of  the  purchase 
was  known  to  them,  and  Duddleson  stated  that  he  would  pay 
it.  This  debt  is  all  the  appellees  claim  they  knew  any  thing 
about  that  they  did  not  assume.  The  amount  of  Duddle- 
son's  debts  not  assumed  by  the  appellees,  and  exclusive  of 
the  $600  paid  with  the  three  notes,  was  less  than  $500,  as 
the  evidence  shows,  and  was  held  by  the  parties  to  the  at- 
tachment proceedings. 

The  appellees  had  paid  the  <}ebts  they  assumed  to  pay  as 


186        APPELLATE  COURT  OF  INDIANA, 


Wilson  V.  Clark  el  oL 


they  become  due.  The  evidence  shows  the  appellees  made 
inquiry  as  to  indebtedness  before  they  purchased  the  prop- 
erty ;  that  they  acted  upon  Duddleson's  assurance  and  state- 
ments regarding  his  indebtedness.  The  evidence  also  shows 
that  appellees  had  no  experience  in  the  business^  but  were 
wholly  unacquainted  with  it^  and  from  the  surroundings  it 
would  appear  that  there  was  some  haste  in  consummating 
the  contract  for  the  purchase  of  the  property,  although  they 
spent  an  entire  day  in  the  law  office  at  Plymouth  before  the 
contract  was  finally  concluded.  There  is  no  conflict  in  the 
evidence,  nor  was  there  any  fraud  shown  in  the  transaction, 
unless  fraud  is  made  to  appear  from  conclusions  and  infer- 
ences arising  out  of  the  nature  and  character  of  the  trans- 
action. 

The  foregoi-ng  statement  contains  all  the  material  facts  in 
evidence  on  the  trial  of  the  case.  It  was  tried  by  the  court 
below,  who,  it  is  presumed  from  his  acquaintance  with  all 
the  surroundings  of  the  case,  and  with  the  witnesses  and  all 
the  circumstances  as  detailed  in  evidence,  was  better  quali- 
fied to  determine  the  questions  of  evidence  before  him  than 
this  court  is,  and  while  the  case  in  some  respects  is  not  free 
from  the  claim  that  some  of  the  circumstances  and  facts  point 
to  bad  faith,  yet  we  do  not  feel  that  we  would  be  justified, 
under  the  evidence,  in  holding  that  the  trial  court  erred  in 
its  conclusions  as  to  the  evidence.  The  evidence  tended  to 
sustain  the  findings. 

The  third  cause  for  a  new  trial  is,  that  the  amount  of 
damages  found  against  defendant  is  excessive. 

The  appellant  contends  that  the  court  erred  upon  the  trial 
relating  to  damages,  in  permitting  appellees  to  ask  of  the 
witness  Clark,  on  behalf  of  appellees,  the  following  ques- 
tion :  "  What  was  the  value  of  the  use  of  that  stock  to  you 
during  the  time  you  were  deprived  of  the  use  of  it  for  the 
use  of  your  business?''  and  permitting  the  witness  to  an- 
swer the  question.  There  was  no  objection  stated  by  the 
appellant  at  the  time  to  the  question,  or  the  answer.     If  the 
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question  was  erroneous  there  is  no  available  error  in  the 
record.  But  upon  the  measure  of  damages,  an  examination 
of  the  evidence  on  that  pointy  when  taken  together,  does 
not  show  the  damages  to  be  excessive,  but  that  the  amount 
found  was  sustained  by  the  evidence. 

The  fourth  and  last  cause  for  a  new  trial  is  error  of  the 
court  in  permitting  appellees'  attorney  to  ask  Ozias  Duddle- 
son,  a  witness  on  behalf  of  appellees,  and  Nathan  Clark  and 
L.  Cass  Dillon,  the  appellees  and  witnesses  on  their  own  be- 
half, the  following  question,  to  wit:  ''State  if  you  had  in 
your  mind  a  fraudulent  intent  to  cheat,  hinder  or  delay  the 
creditors  of  Ozias  Duddleson  when  you  were  making  the 
sale  and  purchase  of  the  stock  of  goods  levied  on  by  de- 
fendant as  sheriff;''  to  which  all  three  witnesses  answered  : 
''  We  did  not ; "  and  in  permitting  said  witnesses  to  answer 
said  question. 

The  Supreme  Court  has  frequently  decided,  ''  where  the 
intent  with  which  an  act  is  done  becomes  material,  it  is 
proper  to  ask  what  it  was."  The  fraudulent  intent  was  the 
principal  question  in  this  action ;  the  only  objection  to  the 
question  was  as  to  the  competency  of  the  question.  The 
question  was  competent  and  no  error  was  committed  by  the 
court  in  allowing  said  question  to  be  asked  and  answered. 
Over  V.  Schifflingf  102  Ind.  191,  and  numerous  cases  there 
cited. 

There  is  no  error  in  the  case  for  which  it  should  be  re- 
versed. 

The  case  should  be  affirmed,  and  is  affirmed,  with  costs. 

Filed  April  18, 1891. 
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Master  and  Sbbvakt. — Negligmee, — PaierU  Drfeeis. — A  servant  is  bound 
to  know  what  is  open  to  observation  and  can  be  ascertained  by  the  ordi- 
nary exercise  of  the  senses.  He  is  chargeable  with  notice  of  defects 
patent  and  obvious. 

Same. — Minoi*  or  Inexperienced  Servant, — Assumed  Risks. — A  minor  or  inex- 
perienced servant,  in  his  contract  of  employment,  by  legal  implication, 
assumes  all  the  risks  ordinarily  incident  to  the  service,  including  all  of 
which  he  has  notice,  and  all  that  are  patent  and  obvious  to  him. 

Same. — Instructions  to  Inexperienced  Servant. — Sufficiency  of, — Instructions 
to  an  inexperienced  servant  must  be  such  as  to  enable  him  to  com- 
prehend the  dangers  of  his  situation  and  appreciate  the  necessity  of 
adopting  prudent  methods  for  his  protection. 

Same. — Minor. — Hazardous  Etnployment. — Instructing. — A  master  may  em- 
ploy an  infant  in  a  hazardous  occupation,  if  he  will  furnish  him  with 
such  information  relative  to  the  perils  of  his  situation  as  will  enable 
him  to  comprehend  the  dangers  and  understand  how  to  avoid  them. 

Same. — Servant  Unable  to  Understand  Instructions. — May  not  Employ. — It  is 
an  actionable  wrong  for  a  master  to  expose  in  a  hazardous  employment 
one  whom  he  knows  to  be  lacking  in  capacity  to  understand  and  appre- 
ciate the  dangers  surrounding  him,  however  much  he  may  have  been 
instructed. 

Same. — Capacity  of  Infant  to  AppreekUe  and  Understand  Danger, — To  justify 
a  master  in  the  employment  of  an  ignorant  and  inexperienced  infant 
in  a  hazardous  calling,  such  infant  must  possess  sufficient  capacity  to 
understand  the  dangers  of  the  situation,  and  to  appreciate  the  import- 
ance of  heeding  prudent  warnings  for  his  own  safety. 

Practice. — Demurrer  to  Bad  Paragraph  Overruled. — Presumption. — Where 
a  demurrer  is  overruled  to  a  bad  paragraph  of  a  complaint  containing 
one  or  more  good  paragraphs,  it  will  be  presumed  harmful  and  be  held 
reversible  error,  unless  it  affirmatively  appears  by  the  record  that  the 
judgment  rests  exclusively  upon  the  good  paragraphs. 

Same. — Interrogatories  Showing  Verdict  Based  on  Qood  Paragraphs. — If  in- 
terrogatories answered  by  the  jury  show  that  the  general  verdict  is 
based  entirely  upon  the  good  paragraphs,  the  overruling  of  the  demur- 
rer is  a  harmless  error. 

Same — Improper  Evidence  Cured  by  Instructions. — If  the  court  admit  im- 
proper evidence,  the  error  is  cured  by  the  judge  informing  the  jury  in  his 
instructions  that  such  evidence  is  incompetent  and  should  not  be  con- 
sidered by  them  for  any  purpose. 

Instructions. — Completeness. — Not  Applicable  to  Whole  Case, — It  is  not  nee- 
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esaaxy  that  each  instruction  should  contain  the  whole  law  of  the  case, 
or  any  branch  of  the  case  with  the  recognised  exceptions.  If  an  in- 
struction contains  a  complete  statement  of  a  proposition  of  law  appli- 
cable to  the  facts  in  a  ipven  case,  it  will  be  held  good  as  a  part  of  a 
series  containing  the  entire  law  of  the  case. 

BAMK.—AU  Oonstrued  Together. — Failure  to  D^e  Omb-ibulory  Nt^enct.-^ 
All  the  instructions  should  be  considered  together,  and  construed  with 
reference  to  each  other.  An  instruction  on  the  negligence  of  the  de- 
fendant, to  be  sufficient,  need  not  make  any  allusion  to  the  contributory 
negligence  of  the  plaintiff,  if  such  contributory  negligence  has  been 
defined  in  other  instructions  given  to  the  jury. 

Same. — R^utaL — It  is  not  error  to  refuse  an  instruction  covered  by  one 
given. 

From  the  Floyd  Circuit  Court. 

C.  X.  Jewett  and  JT.  E.  JewM^  for  appellants. 
J.  V.  Kelso  and  0.  D.  Kdso,  for  appellee. 

CBUMPACKERy  J. — Henry  Wootan,  a  minor,  by  next 
friend,  sued  Benjamin  K.  Taylor  and  Joseph  £.  Taylor  in 
the  Floyd  Circuit  Court  to  recover  damages  for  an  injury  al- 
leged to  have  been  sustained  by  the  plaintiff  while  in  the 
employment  of  the  Taylors  in  their  manufactory  at  New 
Albany. 

The  complaint  contains  three  paragraphs,  and  a  separate 
demurrer  was  filed  to  each  paragraph  and  overruled,  to  which 
exceptions  were  duly  taken. 

Issues  were  joined  by  general  denial,  and  the  cause  was 
tried  by  a  jury,  and  resulted  in  a  verdict  for  the  plaintiff 
below. 

At  the  proper  time  appellants'  counsel  requested  that  the 
jury  be  required  to  answer  a  series  of  interrogatories,  some 
of  which  the  court  refused  to  submit  to  the  jury,  and  appel- 
lants excepted. 

At  the  time  the  verdict  and  interrogatories  were  returned 
into  court  the  appellants  asked  that  the  jury  be  required  to 
give  more  specific  answers  to  four  of  the  interrogatories  be- 
fore being  discharged,  which  request  was  denied,  and  they 
excepted. 
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They  then  filed  a  motion  for  a  new  trial,  based  upon  ten 
alleged  errors  which  occurred  at  the  trial,  and  this  motion 
was  overruled,  and  exceptions  taken,  thereupon  judgment 
was  entered  upon  the  verdict. 

The  errors  relied  upon  in  this  court  for  the  reversal  of  the 
judgment  are : 

1.  Overruling  the  demurrer  to  the  third  paragraph  of 
complaint ;  and, 

2.  Overruling  the  motion  for  a  new  trial. 

The  first  paragraph  of  complaint  declares  that  the  appel- 
lants were  partners,  engaged  in  manufacturing  the  wood- 
work for  wagons  and  other  vehicles  in  the  city  of  New  Al- 
bany, and  in  their  manufacturing  establishment  they  had  a 
machine  used  for  dressing  lumber,  called  a  "  planer,'^  which 
consisted  of  a  framed  stand  upon  which  was  adjusted  a  cyl- 
inder containing  a  number  of  very  sharp  knives,  and  which 
revolved  rapidly  when  in  operation  ;  that  the  planer  was  un- 
covered and  unguarded,  and  very  dangerous ;  that  the  ap- 
pellee was  a  minor,  only  twelve  years  old,  and  was  wholly 
inexperienced  in  the  use,  and  ignorant  of  the  dangerous 
character  of  the  planer,  and  the  appellants,  with  knowledge 
of  his  youth,  inexperience  and  ignorance,  employed  him  to 
work  for  them^  and  set  him  to  carrying  lumber  from  the 
planer  after  it  had  been  properly  dressed  ;  that  they  carelessly 
and  negligently  failed  to  instruct  him  properly  in  relation  to 
such  work,  or  to  caution  him  of  the  dangers  incident  thereto, 
and  while  he  was  so  engaged,  without  any  fault  upon  his 
part,  his  arm  caught  in  the  cylinder  upon  said  planer  and 
was  so  injured  that  it  had  to  be  amputated  near  the  shoulder. 

The  second  paragraph  is  substantially  like  the  first,  except 
it  alleges  that  the  appellee  lacked  the  capacity  to  understand 
and  appreciate  the  dangers  incident  to  his  employment,  and 
was  unfit  to  be  set  at  suqh  work,  which  the  appellants  knew 
but  carelessly  and  negligently  so  engaged  him. 

The  third  paragraph  alleges  the  employment  of  the  appel- 
lee to  work  at  the  planer,  his  youth  and  inexperience,  and 
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that  the  appellants  carelessly  and  negligently  left  the  planer 
uncovered  and  unguarded,  and  carelessly  left  open  and  un- 
covered oertain  apertures  in  the  floor  at  the  rear  of  the  planer, 
which  were  used  to  dispose  of  shavings  from  the  lumber, 
whereby  the  appellee,  without  fault  in  himself,  and  while 
in  the  line  of  duty,  stepped  in  one  of  said  apertures  and 
was  thrown  upon  and  against  the  revolving  cylinder  of  the 
planer,  and  so  injured  that  he  lost  his  arm. 

There  was  no  averment  in  the  third  paragraph  that  the 
appellants  failed  to  properly  instruct  the  appellee  of  the 
hazards  of  his  employment,  or  that  he  was  unable  to  com- 
prehend the  dangers  of  the  situation  on  account  of  his  igno- 
rance, inexperience  or  immatui*e  judgment.  The  negligence 
complained  of  in  this  paragraph  consisted  in  leaving  the 
planer  uncovered  and  unguarded,  and  the  apertures  in  the 
floor  unprotected.  These  defects  were  patent  and  obviousi 
and  must  have  been  known  to  the  appellee  at  the  time  he 
engaged  in  the  service  of  appellants.  A  servant  is  bound  to 
know  what  is  open  to  observation  and  can  be  ascertained  by 
the  ordinary  exercise  of  the  senses. 

It  is  well  settled,  also,  that  a  servant,  in  his  contract  of 
employment,  by  legal  implication,  assumes  all  of  the  risks  or- 
dinarily incident  to  the  service,  and  this  includes  all  of  which 
he  has  notice ;  all  that  are  patent  and  obvious  to  him.  These 
rules  of  law  obtain  in  oases  of  the  employment  of  minors, 
and  inexperienced  persons,  as  well  as  others.  Pittsburgh,  etc.^ 
R.  W,  Oo.  V.  Adams,  105  Ind.  151 ;  Sullivan  v.  India  Mfg. 
Oo.y  113  Mass.  396.  This  paragraph  of  complaint,  for  the 
reasons  stated,  can  not  be  upheld,  but  it  does  not  necessarily 
follow  that  the  error  must  result  in  reversing  the  judgment. 

We  are  convinced,  by  the  reasons  advanced  by  counsel  for 
the  appellee,  that  the  error  in  overruling  the  demurrer  to 
this  paragraph  resulted  in  no  harm  to  the  appellants.  Where 
a  demurrer  is  overruled  to  a  bad  paragraph  of  a  complaint 
containing  one  er  more  good  paragraphs,  it  will  be  presumed 
harmful,  and  be  held  reversible  error,  unless  it  shall  affirm- 
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atively  appear  by  the  record  that  the  judgment  rested  ex- 
clusively upon  the  good  paragraphs.  Carr  v.  Hays,  110 
Ind.  408.  ( 

But  in  this  case  the  instructions  were  predicated  solely 
upon  the  first  and  second  paragraphs  of  complaint,  and  the 
jury  answered  thirty-five  interrogatories,  covering  about 
every  fact  in  issue,  and  from  these  it  is  clear  that  in  reach- 
ing the  general  verdict  they  adopted  the  theories  of  liability 
declared  upon  in  the  first  and  second  paragraphs  exclusively, 
so  we  must  hold  the  error  harmless. 

Complaint  is  next  made  of  the  action  of  the  trial  court  in 
permitting  a  witness  to  testify  in  appellee's  behalf  to  a  con- 
versation with  one  of  the  appellants  a  short  time  after  the 
injury  occurred,  in  which  he  promised  to  educate  the  appel- 
lee, and  furnish  him  suitable  employment  when  he  should 
recover  from  the  injury.  The  court,  in  its  instructions,  in- 
formed the  jury  that  this  evidence  was  incompetent,  and 
should  not  be  considered  for  any  purpose ;  consequently  if 
any  error  was  committed  in  admitting  it,  it  was  fully  cured 
by  the  instructions. 

The  following  instructions  were  requested  by  the  appel* 
lants  and  refused : 

'^  1.  If  you  are  satisfied  from  the  evidence  that  at  the  time 
the  plaintiff  was  employed  by  the  defendants,  they,  or  either 
of  them,  or  one  Marion  Shaw,  for  them,  warned  the  plain- 
tiff that  the  planer  which  injured  him  was  dangerous,  and 
that  he  must  keep  away  from  the  same  while  it  was  running, 
and  that  after  being  so  warned,  the  plaintiff,  in  violation  of 
said  warning  and  instructions,  went  so  near  to  said  planer 
while  it  was  running,  that  his  arm  wascaught'in  said  planer 
and  injured,  then  you  should  find  for  the  defendants. 

^'  3.  If  you  find  from  the  evidence  that  before  the  plain- 
tiff was  put  to  work  at  the  planer,  the  defendants  told  him 
the  planer  when  running  was  dangerous,  and  instructed  him 
to  keep  away  from  the  same  while  it  was  running,  and  that 
afterwards  the  plaintiff  was  injured  by  going  too  near  the 
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planer  when  in  motion^  then  yon  should  find  for  the  de^ 
fendants. 

^'  5.  If  the  plaintiff,  before  he  was  injured,  had  been  prop* 
erlj  warned  of  the  dangers  of  his  position,  and  instructed 
to  keep  away  from  said  planer  while  the  same  was  in  mo- 
tion, and  afterwards  was  injured  through  his  own  careless- 
ness in  going  too  near  said  planer  when  the  same  was  in  mo- 
tion, you  should  find  for  the  defendants.^' 

These  instructions  were  properly  refused.  The  first  and 
third  do  not  state  the  law  correctly  as  applied  to  the 
facts  in  this  case.  It  was  proved,  without  contradiction, 
that  the  appellee  was  but  twelve  years  of  age  at  the  time  he 
was  injured,  and  that  he  had  worked  but  two  days  and  a 
half  for  the  appellant,  and  was  wholly  inexperienced  in  the 
running  and  operation  of  the  machinery  in  the  manufactory, 
and  that  he  was  employed  to  work  in  connection  with  the 
planer.  Under  these  circumstances  it  can  not  be  declared, 
as  a  matter  of  law,  that  the  employers  absolved  themselves 
from  responsibility  by  simply  telling  the  appellee  of  the 
dangerous  character  of  the  machinery  and  warning  him  to 
keep  away  from  it  while  it  was  in  motion.  They  knew  his 
age  and  lack  of  experience,  and  it  was  their  duty  to  have  so 
graduated  their  instructions  to  his  youth,  ignorance  and  in- 
experience as  to  have  enabled  him  to  fully  understand  and 
appreciate  the  dangers  surrounding  him,  and  to  have  placed 
him,  with  reference  thereto,  in  substantially  the  same  rela- 
tion as  if  he  had  been  an  adult.  Instructions  to  an  inex- 
perienced servant  must  be  such  as  to  enable  him  to  compre- 
hend the  dangers  of  his  situation  and  appreciate  the  necessity 
of  adopting  prudent  methods  for  his  protection.  Wood 
Law  of  Master  and  Servant,  section  350.  The  first  and 
third  instructions  requested  by  appellants  fell  far  short  of 
the  requirements  of  the  law. 

No  particular  objection  can  be  urged  against  the  other  in- 
struction requested  and  refused.  It  stated  the  law  correctly 
Vol.  1.— 13 
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to  the  extent  it  assumed  to  go^  but  the  propositions  contained 
in  it  were  fairly  embodied  in  those  given,  so  it  was  not  error 
to  refuse  it. 

Among  the  instructions  given  by  the  court  counsel  for 
appellants  vigorously  assail  the  following: 

^'  3^.  Persons  who  employ  children  must  anticipate  the 
ordinary  behavior  of  children,  and  must  take  notice  of  their 
lack  of  judgment,  and  must  exercise  greater  care  toward  and 
for  them  than  is  required  by  law  to  be  exercised  toward  and 
for  adult  persons. 

"  6.  It  is  an  actionable  wrong  for  a  person  to  place  or  em- 
ploy a  child  of  such  immature  judgment  as  to  be  unable  to 
comprehend  the  danger,  to  work  with  or  about  a  machine 
of  a  dangerous  character  likely  to  produce  injury,  and  in 
this  case,  if  you  are  satisfied  by  a  pre{K)nderance  of  the  evi- 
dence that  the  defendants  employed  plaintiff  at  and  about  a 
machine  of  a  dangerous  character,  and  one  likely  to  produce 
injury,  and  that  he  was  injured  while  working  at  and  about 
said  machine,  and  at  the  time  of  his  injury  he  was  of  such 
immature  judgment  as  to  be  unable  to  comprehend  the  dan- 
gerous character  of  the  said  machinery,  you  ought  to  find  for 
the  plaintiff.'^ 

It  is  argued  that  these  instructions  wholly  ignore  the  ques- 
tion of  contributory  negligence,  and  are  therefore  erroneous. 
It  is  not  necessary  that  each  instruction  should  contain  the 
whole  law  of  the  case,  or  any  branch  of  the  case  with  the 
recognized  exceptions.  They  should  all  be  considered  tx)- 
gether,  and  construed  with  reference  to  each  other.  If  an 
instruction  contains  a  complete  statement  of  a  proposition  of 
law  applicable  to  the  facts  in  a  given  case,  it  will  be  held 
good  as  part  of  a  series  containing  the  entire  law  of  the  case. 
The  subject  of  contributory  negligence  was  fully  and  clearly 
expounded  in  other  instructions,  so  this  objection  is  not 
tenable. 

It  is  insisted  further  that  these  instructions  are  vicious,  in 
that  they  declare  it  to  be  an  actionable  wrong  to  employ  an 
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infant  in  a  dangerous  position  under  any  circumstances. 
They  do  not  bear  any  such  an  interpretation,  and  read  in  the 
light  of  the  evidence  and  in  harmony  with  the  other  instruc- 
tionSt  they  correctly  state  the  law.  •     , 

It  should  be  kept  in  mind  that  the  complaint  proceeds  upon 
two  separate  and  distinct  theories.  In  the  first  paragraph 
the  liability  of  appellants  is  predicated  upon  their  alleged 
negligence  in  the  employment  of  the  appellee  in  a  hazardous 
undertaking,  without  giving  him  sufficient  instructions  to 
enable  him  to  guard  against  the  dangers,  while  in  the  second 
paragraph  it  is  alleged  that  the  appellee  lacked  the  capacity 
to  understand  and  appreciate  the  dangers  incident  to  the 
service,  and  was  therefore  unfit  for  that  kind  of  work,  and 
the  appellants  were  culpable  for  engaging  him  in  such  work, 
knowing  his  incapacity.  The  instructions  complained  of  are 
pertinent  to  the  latter  theory. 

The  law  recognizes  the  right  of  a  master  to  employ  an  in- 
fant in  a  hazardous  occupation,  on  condition  that  he  shall 
furnish  such  infant  with  such  information  relative  to  the 
perils  of  his  situation  as  will  enable  him  to  comprehend  the 
dangers,  and  understand  how  to  avoid  them.  But  it  is  an 
actionable  wrong  for  a  master  to  expose  in  a  hazardous  em- 
ployment one  whom  he  knows  to  be  lacking  in  capacity  to 
understand  and  appreciate  the  dangers  surrounding  him,  how- 
ever much  he  may  have  been  instructed.  A  contrary  rule 
of  law  would  be  egregiously  inhuman. 

In  the  case  of  Pittaburgh,  etc.,  R.  W.  Co.  v.  Adams,  supra, 
the  Supreme  Court  said  upon  this  question  :  ^'A  neglect  of 
such  duties  may,  in  a  proper  case,  the  servant  being  without 
contributory  negligence,  render  the  master  liable,  regardless 
of  the  fact  that  he  may  have  exercised  reasonable  care  in 
making  and  keeping  the  premises,  machinery  and  appliances 
in  a  safe  condition.  The  person  employed  may  be  so  young, 
inexperienced  and  immature  in  judgment,  that  no  kind  of 
warning  and  instruction  would  relieve  the  master  from  re- 
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sponsibility  for  injuries  resulting  from  patting  bim  at  a 
hazardous  and  dangerous  work/' 

The  rule  is  stated  thus  in  Shearman  &  Bedfield  Neg.  (4th 
ed.),  section  219 :  ''And  if  he  (the  master)  knows,  or,  in  the 
exercise  of  ordinary  care  and  sagacity,  would  have  known, 
that  the  servant  has  not  capacity  enough  to  understand  the 
warning  and  appreciate  the  danger,  he  will  be  liable  for  any 
injury  which  such  servant  may  suffer  in  consequence,  if  con- 
tinued at  such  work.''  See,  also,  Coomhs  v.  New  Bedford 
Cordage  Co.,  102  Mass.  572 ;  Hamilton  v.  GaJveston,  etc.,  U. 
W.  Co.,  54  Texas,  556 ;  Hayden  v.  Smithville  Mfg.  Co.,  29 
Conn.  548. 

It  would  be  extremely  difficult  to  formulate  an  arbitrary 
rule  for  the  measurement  of  capacity  in  such  cases,  but  it 
may  be  safely  declared  that  to  justify  a  master  in  the  em- 
ployment of  an  ignorant  and  inexperienced  infant  in  a  haz- 
ardous calling  such  infant  should  possess,  at  least,  sufficient 
capacity  to  understand  the  dangers  of  the  situation  and  to 
appreciate  the  importance  of  heeding  prudent  warnings  for 
his  own  safety. 

The  question  of  the  appellee's  capacity  in  this  case  was 
properly  submitted  to  the  jury,  and  the  instructions  attacked 
by  the  appellants  were  not  erroneous. 

The  trial  court  refused  to  submit  to  the  jury  four  of  the 
interrogatories  requested  by  the  appellants,  and  this  is  com- 
plained of. 

In  so  far  as  these  interrogatories  sought  to  elicit  facts,  and 
not  conclusions  of  law,  they  were  fully  covered  and  answered 
in  the  thirty-five  submitted  by  the  court  at  the  request  of 
the  parties. 

One  was  modified  by  the  court,  but  there  was  no  error  in 
this.  It  was  proper  for  the  court  to  revise  and  modify  inter- 
rogatories offered  by  the  parties  to  correspond  with  the  facts 
involved,  and  nothing  more  was  done  in  this  instance.  Louis- 
ville,  etc.,  R.  W.  Go.  v.  Worley,  107  Ind.  320. 

Several  interrogatories  propounded  to  the  jury  inquired  in 
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various  forms  if  the  appellee  had  not  been  instructed  before 
he  was  injured,  relative  to  the  dangerous  character  of  the 
planer  and  other  machinery,  and  if  he  had  not  been  warned 
to  keep  away  from  such  machinery  while  it  was  in  motion, 
and  the  jury  answered  that  partial  instruction  and  warning 
had  been  given. 

It  is  insisted  that  appellants  had  the  right  to  more  specific 
answers,  stating  to  what  extent  the  appellee  had  been  in- 
structed and  warned.  If  the  court  erred  in  refusing  to  re- 
quire more  specific  answers  to  these  interrogatories,  which 
we  do  not  decide,  the  error  was  harmless,  as  no  answers  that 
could  have  been  given  responsive  to  the  questions  would 
have  controlled  the  general  verdict.  The  jury  found  spe« 
cially  that  the  appellee  did  not  possess  sufficient  capacity  to 
understand  and  appreciate  the  hazards  of  the  position  he  was 
employed  in,  so,  in  any  event,  the  matter  of  instructions  would 
not  have  exculpated  the  appellants  upon  that  theory  of  the 
case.  It  is  not  material  error  to  reject  an  interrogatory  which, 
however  answered,  will  not  control  the  general  verdict.  Lovr 
iimlle,  etc.,  R.  W.  Co.  v.  Pedigo,  108  Ind.  481. 

We  have  considered  all  of  the  questions  discussed  by  coun- 
sel for  the  appellants,  and  find  no  material  error  in  the 
record. 

Judgment  affirmed,  with  costs. 

Filed  April  28, 1891. 
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Medsker  v.  Pogub. 

NaouoEHCB. — Emdenee, — In  an  action  to  recover  for  an  injury  to  a  mare 
from  a  wrong  entrance,  caused  by  the  negligence  of  the  owner  of  the 
stallion,  it  is  error  to-  permit  witnesses,  even  though  experts,  to  testify 
that  in  their  experience  they  had  known  of  wrong  entrances,  of  the 
character  described  in  the  complaint,  being  made  without  injury  to  the 
mares. 
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SxME. — Charge  of. — Ind^niienesB, — An  objection  first  made  on  appeal  that 
the  charge  of  negligence  in  such  action  is  not  sufficiently  definite  pre- 
sents no  question. 

Appellate  Court. — Improper  Admiaaion  of  MaUrial  Evidence. — I^esumpUon. 
— Where  material  evidence  has  been  improperly  admitted  it  will  be 
presumed  that  it  influenced  the  verdict  or  finding  unless  the  contrary 
clearly  appear. 

PitEADiNO. — ComphirU. — Date. — AbbremcUion. — The  figures  "  88,"  stating  in 
a  complaint  the  date  of  the  commission  of  a  tort,  will  be  read  as  "  1888." 

Btatcte  of  Limitatiomb. — Plea  of. — GomplaiTU. — A  demurrer  to  a  com- 
plaint, on  the  ground  that  the  action  lA  barred  bv  the  statute  of  limi- 
tations, will  not  lie  unless  it  appears  on  its  face  that  the  action  was  not 
commenced  within  the  period  of  limitation,  and,  also,  that  the  case  is 
not  within  any  of  the  exceptions. 

From  the  Sullivan  Circuit  Court. 

J.  T.  Hays,  8.  Chaney  and  W.  8.  Maple,  for  appellant. 
W.  C.  Hultz  and  O.  B.  Harris,  for  appellee. 

New,  J. — The  appellant  was  the  plaintiff  below.  He  al- 
leges in  his  complaint  that  the  appellee  undertook  to  cause  a 
stallion,  of  which  he  was  the  owner  and  keeper,  to  serve  a 
mare  belonging  to  appellant,  and  in  so  doing,  by  his  negli- 
gence and  carelessness,  caused  the  mare  to  receive  an  injury 
of  which  she  died. 

A  demurrer  to  the  complaint  being  overruled,  and  excep- 
tion taken,  a  general  denial  was  filed  to  the  complaint. 

The  cause  was  tried  by  a  jury,  and  verdict  returned  for 
the  appellee. 

A  motion  for  a  new  trial  was  then  made  by  the  appellant, 
which  was  overruled,  and  exception  taken.  Judgment  was 
given  against  the  appellant  for  costs. 

The  overruling  of  the  motion  for  a  new  trial  is  assigned 
for  error  by  the  appellant. 

Of  the  reasons  named  for  a  new  trial  we  need  notice  only 
those  which  relate  to  certain  evidence  which  was  admitted 
over  the  objection  of  the  appellant,  and  instructions  given 
by  the  court  and  excepted  to  by  the  appellant. 

The  appellee  was  permitted  by  the  court,  over  the  objeo* 
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tion  of  the  appellant,  to  introduce  the  testimony  of  several 
witnesses,  that  in  their  experience  they  had  known  of  wrong 
entrances,  such  as  described  in  the  complaint,  being  made  by 
stallions  and  jacks,  without  any  injurious  result  to  the  mares. 

This  evidence  was  not  competent ;  it  was  clearly  irrele- 
vant and  incompetent. 

The  ruling  question  in  the  case  was  whether  the  particular 
act  complained  of  in  the  complaint  was  the  result  of  negli- 
gence on  the  part  of  the  appellee,  and  if  it  was,  whether  the 
death  of  the  mare  was  caused  thereby,  without  fault  or  neg- 
ligence by  the  appellant. 

The  evidence  thus  improperly  admitted  related  to  facts 
outside  of  those  in  dispute,  and  in  no  way  tended  to  raise 
a  legal  presumption  in  support  of  the  appellee^s  theory  as 
to  bis  freedom  from  negligence. 

A  jury  will  not  be  allowed  to  decide  the  principal  facts 
which  they  have  been  called  upon  to  try, by  making  remote 
inferences  from  facts,  having  no  visible  connection  with  those 
in  dispute.     United  States  v.  Ross,  92  U.  S.  281. 

The  only  presumptions  of  fact  which  the  law  recognizes < 
are  those  which  arise  or  may  be  inferred  immediately  from 
the  facts  proved.     Clevelandy  etc,  R,  W,  Co.  v.  Wynant,  114 
Ind.  525. 

It  is  upon  this  principle  that  courts  are  daily  called  upon 
to  exclude  evidence  as  too  remote  for  the  consideration  of 
the  jury.  The  law  requires  an  open  and  visible  connection 
between  the  principal  or  evidentiary  facts,  and  the  deductions 
from  them,  and  does  not  permit  a  decision  to  be  made  on  re- 
mote inferences.  Best  Ev.  96 ;  Manning  v.  Insurance  Co., 
100  U.  S.  693. 

A  fact  which  renders  the  existence,  or  non-existence,  of 
any  fact  in  issue  probable,  by  reason  of  its  general  re- 
semblance thereto,  and  not  by  reason  of  its  being  connected 
therewith,  is  deemed  not  to  be  relevant  to  such  fact.  7  Am. 
&  Eng.  Encyc.  of  Law,  p.  58. 

Such  collateral  evidence  tends  to  draw  away  the  minds  of 
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jurors  from  the  point  in  issue,  and  to  excite  prejudice  and 
mislead  them ;  and,  moreover,  the  adverse  party  having  had 
no  notice  of  such  a  course  of  evidence,  is  not  prepared  to 
rebut  it.  Greenleaf  Ev.  (14th  ed.),  sections  52  and  448 ; 
Glark  V.  WilleU,  35  Cal.  534 ;  Central  Pacific  B.  B.  Go.  v. 
Pearson,  35  Cal.  247.  The  following  cases  also  bear  upon 
this  question  :  Nave  v.  Flack,  90  Ind.  205 ;  Western  U.  Tel. 
Co.  V.  Levi,  47  Ind.  552 ;  Bauer  v.  City  of  Indianapolis,  99 
Ind.  56. 

Some  of  the  witnesses,  whose  testimony  was  of  the  char- 
acter indicated,  were  persons  who  had  been  engaged  in  stand- 
ing horses  and  jacks.  Such  evidence,  even  from  experts,  is 
not  admissible.  While  the  opinion  of  experts  may  be  based 
on  their  observation  and  experience  in  similar  cases,  yet  the 
principle  is  well  settled  that  such  witnesses  can  not,  on  their 
direct  examination,  be  questioned  concerning  the  particular 
cases  which  have  happened  to  come  under  their  observation, 
and  have  no  connection  with  the  case  in  hand.  The  reason 
of  the  rule  is,  manifestly,  to  prevent  the  introduction  of 
innumerable  side  issues,  which  might  render  the  trial  of  a 
cause  interminable,  distract  the  attention  of  the  jury  from 
the  real  issue,  and  render  the  costs  in  a  case  unnecessarily 
burdensome.  Different  experts  might  have  different  theories, 
and  each  theory  might  be  founded  on  the  observance  of 
several  and  distinct  cases,  each  of  which  the  opposite  party 
would  have  a  right  to  controvert.  And  inasmuch  as  a  party 
would  be  unable  to  anticipate  the  cases  which  the  experts  on 
the  other  side  would  mention,  he  would  be  unable  to  pre- 
pare for  their  investigation,  and  would,  therefore,  be  unable 
to  properly  avail  himself  of  his  right  to  controvert  them. 
Home  V.  Williams,  12  Ind.  324;  Rogers  Expert  Testi.,  p.  47. 

The  evidence  complained  of  by  the  appellant  could  hardly 
fail  to  mislead  the  jury. 

Where  material  evidence  has  been  improperly  admitted, 
it  will  be  presumed  that  it  influenced  the  verdict,  or  finding, 
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anless  the  contrary  clearly  appear.     Weik  v.  Pugh,  92  Ind. 
382 ;  Baker  v.  Dessauer,  49  Ind.  28. 

lostructiou  numbered  three,  given  by  the  court  to  the  jury, 
and  objected  to  by  the  appellant,  was  erroneous.  It  gave 
the  jury  plainly  to  understand  that  they  could  consider  the 
evidence  which  we  have  held  to  have  been  improperly  ad- 
mitted. 

The  objection  made  by  the  appellee  to  the  complaint  by 
cross-assignment  of  error,  is  not  well  taken. 

Negligence  may  be  charged  in  general  terms.  If  the  ap- 
pellee desired  a  more  specific  statement  of  facts  in  the 
complaint,  he  should  have  asked  for  that  in  the  court  be- 
low, and  it  would  then  be  determined,  in  the  first  instance, 
whether  he  was  entitled  to  a  more  specific  statement  of 
facts. 

The  appellee's  position  that  the  complaint  shows  upon  its 
face  that  the  cause  of  action  is  barred  by  the  statute  of  lim- 
itations, and  that  the  complaint  is  therefore  bad,  is  not  sound. 
The  figures  "  88  "  are  evidently  meant  for  "  1888 ;  '^  but  even 
if  we  are  not  warranted  in  so  treating  this  statement  of  date, 
still  the  conclusion  deduced  by  the  appellee  is  wrong.  The 
statute  of  limitations  contains  exceptions,  and  a  demurrer 
will  not  lie  to  a  complaint  unless  it  appears  from  the  com- 
plaint that  the  case  is  not  within  any  of  the  exceptions.  Mc- 
Nagny  v.  Frazery  anUf  p.  98;  Shewalter  v.  Bergman,  123 
Ind.  155 ;  Hogan  v.  Robineony  94  Ind.  138 ;  Newborn  v. 
Boardy  ete.y  92  Ind.  229 ;  State,  ex  rely  v.  YounU,  89  Ind. 
313 ;  Devor  v.  Rericky  87  Ind.  337 ;  Dunn  v.  Touseyy  80  Ind. 
288  ;  Harlen  v.  WaJteony  63  Ind.  143;  PoUer  v.  Sraithy  86 
Ind.  231. 

For  error  in  the  admission  of  improper  evidence  and  the 
giving  of  erroneous  instructions  the  judgment  is  reversed, 
with  costs. 

The  cause  is  remanded,  with  directions  for  a  new  trial  in 
accordakice  with  this  opinion. 

Filed  April  IS,  1891. 
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No.  61. 
BeEM   ^  Ali.  t;.  LOCKHABT.  . 

PRINCIPAL  AND  Agent. — Fraudufent  Repi-esentations. — Pteading, — Com^ 
jUainL — For  a  complaint  held  safficient  in  an  action  to  recover  damages 
for  fraudulent  representations  made  by  an  agent  of  the  defendants  in 
effecting  an  exchange  of  defendants'  mill  for  plaintiff's  land,  see 
opinion. 

Same. — S^^edal  Agent, —  When  Prineipal  Bound, — A  principal  is  bound  by 
the  acts  of  his  agent,  whether  general  or  special,  which  are  within  the 
scope  of  the  authority  which  the  principal  holds  him  out  as  possess- 
ing. 

Practice. — InstrwUcms, —  i2ecor<f.— Instructions  not  filed  as  required  by 
section  533,  B.  8.  1881,  do  not  become  a  part  of  the  record.  A  recital 
by  the  clerk  that  Ihe  instructions  were  given  is  not  sufficient  to  bring 
them  into  the  record. 

From  the  Owen  Circuit  Court. 
D.  E.  Beem  and  W.  Hickam,  for  appellants. 
G,  W.  Gtmbbs,  L  H.  Fowler  and  W.  A.  Pickens,  for  appel- 
lee. 

Black^  C.  J. — This  was  an  action  brought  by  the  appel- 
lee^ Margaret  Liockhart,  against  the  appellants,  John  S. 
Beem  and  Richard  N.  Hyden,  to  recover  damages  for  fraud- 
ulent representations  made  to  the  appellee  by  one  Philip 
Miller,  as  the  agent  of  the  appellants,  in  effecting  an  ex- 
change of  a  certain  mill  property  owned  by  the  appellants, 
in  Greene  county,  for  certain  land  owned  by  the  appellee  in 
Clay  county. 

The  appellee  obtained  judgment  upon  a  verdict  for  eight 
hundred  dollars. 

The  complaint  was  in  three  paragraphs.  A  demurrer  was 
sustained  as  to  the  first  paragraph,  and  overruled  as  to  the 
second  and  third  paragraphs. 

No  objection  is  urged  in  this  court  to  the  third  paragraph. 
The  only  suggestion  made  by  the  appellants  against  the  sec- 
ond paragraph  is  that  it  is  not  averred  therein  with  sufficient 
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distinctness  that  the  appellants  either  by  themselves  or  by 
another  made  the  alleged  misrepresentations. 

It  is  alleged  in  this  paragraph  that  said  Philip  Miller^ ''  as 
the  agent  of  said  defendants,  came  to  the  residence  of  said 
plaintiff,  in  Owen  county,  Indiana,  and  as  such  agent,  and 
acting  for  and  on  behalf  of  said  defendants,  proposed,''  etc., 
"  and  to  induce  said  plaintiff  to  make  said  trade,  the  said 
Miller,  as  the  agent  and  representative  of  said  defendants, 
*  *  *  represented  to  her,"  etc. ;  that,  "  relying  upon  the 
false  and  fraudulent  representations  of  said  defendants,  as 
made  by  their  agent,  said  Philip  Miller,  and  believing  them 
to  be  true,  she  made  a  conveyance  of  her  said  real  estate  *  * 
for  a  one-half  interest  in  said  mill  property,  conveyed  to  her 
by  said  defendants,  and  nine  hundred  dollars  cash  in  hand 
paid  her  by  said  defendants;  *  *  *  that  by  reason  of  *  *  * 
the  false  and  fraudulent  representations  of  said  defend* 
ants,  through  their  agent,  said  Philip  Miller,  she  has  sus- 
tained damages,"  etc. 

This  complaint,  though  not  as  full  direct  and  definite  as  is 
desirable,  seems  to  us  to  connect  the  appellants  with  the  rep- 
resentations made  by  said  Miller  sufiBciently  to  render  them 
responsible  for  such  representations  as  for  their  act  done 
through  another,  and  therefore  done  by  themselves. 

.Counsel  have  sought  to  call  our  attention  to  certain  in- 
structions to  the  jury,  but  the  instructions  can  not  be  re- 
garded as  properly  before  us. 

There  are  in  the  transcript  certain  instructions  after  a 
statement  by  the  clerk  as  follows:  "  The  following  instruc- 
tions were  given  to  the  jury  at  the  request  of  the  plaintiff." 
It  is  not  shown  that  the  instructions  were  filed.  Therefore 
they  do  not  constitute  part  of  the  record.  Section  533,  R. 
8. 1881 ;  Supreme  Lodge,  etc,  v.  Johnson,  78  Ind.  110 ;  Lou- 
ismUe,  etc.,  R.  W.  Go.  v.  Wright,  115  Ind.  378 ;  Clanin  v. 
Fagan,  124  Ind.  304 ;  Morrison  v.  Collier,  79  Ind.  417 ; 
Olds  V.  Dechnan,  98  Ind.  162. 

It  is  earnestly  insisted  that  the  verdict  is  not  sustained  by 
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sufficient  evidence.  We  have  examined  the  record,  and  hav- 
ing found  there  evidence  tending  to  sustain  the  verdict,  we 
can  not  disturb  the  conclusion  reached  upon  it  in  the  trial 
court. 

A  party  is  liable  for  the  fraudulent  representation  of  his 
agent,  acting  within  the  scope  of  his  employment,  when  the 
representation  is  naturally  connected  with  the  service  beiog 
performed  for  the  principal. 

Much  is  said  in  the  argument  concerning  the  distinction 
between  general  and  special  agents ;  but  a  principal  is  bound 
by  the  acts  of  his  agent,  whether  general  or  special,  which 
are  within  the  scope  of  the  authority  which  the  principal 
holds  him  out  as  possessing.  Every  principal,  as  to  inno- 
cent third  persons  dealing  with  his  agent,  is  bound  by  the 
acts  of  the  agent  in  the  execution,  by  any  usual  and  appro- 
priate means,  of  the  apparent  authority  with  which  the  prin- 
cipal has  clothed  him. 

We  find  no  error  in  the  record. 

The  judgment  is  affirmed,  with  costs. 

FUed  April  18, 1891. 


No.  65. 

The  Sandford  Tool  and  Fork  Company  v.  Mullen. 

Bill  of  Exceftions.— "^tf  the  T^tmony."— A  statement  in  a  bill  of  ex- 
ceptions that  it  contains  ''all  the  testimony  given  to  the  jaiy"  is  not 
safficient  to  show  that  it  contains  all  the  evidence  given  to  them. 

Fbactice. — Amendment  of  Oomplaint  After  Evidence  Heard. — A  complaint 
may  be  amended  hj  leave  of  the  court  after  all  the  evidence  is  heard, 
so  as  to  conform  to  such  evidence ;  and  unless  the  record  shows  affirm- 
atively that  the  defendant  was  misled  or  prejudiced  by  such  amend- 
ment, the  presumption  is,  on  appeal,  that  he  was  not  prejudiced  either 
by  the  amendment  or  by  leave  of  the  court  allowing  the  plaintiff  to 
make  it. 

Sams. — Reewearing  Jury. — Bill  of  Exeeptiona. — It  is  not  error  to  refuse  to 
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re-swear  the  jnrj  when  an  amended  complaint  is  filed  during  the  trial 
if  a  new  issue  is  not  therebj  tendered.  In  order  to  present  anj  ques- 
tion on  appeal  touching  the  action  of  the  court  in  such  an  instance,  a 
bill  of  exceptions  is  necessary. 

Saxje. —  When  noi  Error  to  RejvM  a  SfptdaX  VerdicL — After  instructions 
have  been  requested  by  a  party,  some  of  which  have  been  argued  and 
the  court  has  designated  those  he  will  give  to  the  jury,  it  is  too  late 
for  such  party  to  insist  that  the  jury  be  required  to  return  a  special 
▼erdicty  although  the  court  may  in  its  discretion  direct  one  to  be  re- 
turned. 

Irstructions. — Bjtf^joal  of, — EMtmee  not  in  ReeonL^-A.  refusal  of  instruc- 
tions stating  correct  legal  propositions  is  not  available  error  on  appeal 
when  all  the  evidence  is  not  before  the  court.  The  Appellate  Court  will 
presume  that  they  were  inapplicable  to  the  case  made  by  the  evidence. 

VsNiBE  DB  Novo. — A  venire  de  novo  is  only  proper  when  there  is  some  de- 
fect in  the  verdict  or  finding  of  the  court ;  and  a  motion  for  it  raises  no 
question  respecting  the  filing  of  an  amended  complaint  during  the  trial, 
nor  respecting  a  refusal  of  the  court  to  direct  a  verdict  for  the  party 
making  it. 

From  the  Vigo  Superior  Court. 

B.  r.  Marshall.  G.  F.  MoNuU,  J.  G.  NcNuU  and  F.  A. 
McNvUy  for  appellant. 

L  N.  Pierce^  G.  W.  Faris  and  S,  R.  Hamill,  for  appellee. 

RoBiNBON^  J. — This  was  an  action  for  false  imprisonment. 
The  appellant  was  the  defendant  in  the  court  below.  Tlie 
complaint  alleges  that  the  appellant's  officers  and  agents 
caused  and  procured  appellee's  arrest  and  imprisonment  on 
the  charge  of  larceny^  falsely  preferred.  The  appellant  an- 
swered the  complaint,  in  three  paragraphs  : 

First,     General  denial. 

Second.  Alleging  compromise  and  settlement  of  the  cause 
of  action. 

niird.     Justification   of  the  arrest  and  imprisonment. 

A  demurrer  was  sustained  to  the  third  paragraph  of  the 
answer,  and  excepted  to.  The  appellee  replied,  by  general 
denial,  to  the  second  paragraph  of  the  answer. 

The  case  was  tried  by  a  jury.  After  the  evidence  had  been 
heard,  and  while  the  court  was  considering  the  instructions. 
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appellee  asked  leave  to  amend  his  complaint,  and  tendered 
an  amended  complaint^  which  the  court,  over  the  objections 
and  exceptions  of  appellant,  allowed  filed.  Appellant  de- 
murred to  the  amended  complaint.  The  demurrer  was  over- 
ruled, and  excepted  to.  Appellant  then  asked  leave  to  re- 
file  his  answer^  which  the  court  granted  as  to  the  first  and  sec- 
ond paragraphs,  and  denied  as  to  the  third,  and  the  appellant 
excepted.  Ap}>ellaut  then  objected  to  proceeding  under  the 
submission  had  under  the  pleadings  as  originally  formu- 
lated. The  court  overruled  the  objection,  which  was  ex- 
cepted to. 

Before  the  court  proceeded  to  instruct  the  jury,  the  ap- 
pellant requested  the  court  to  direct  the  jury  to  return  a  spe- 
cial verdict ;  which  request  the  court  denied  and  overruled 
for  reasons  hereinafter  shown  in  the  record. 

Appellant  asked  that  instructions  one  to  five  be  given ; 
which  were  refused  by  the  court. 

The  court,  on  its  own  motion,  charged  the  jury. 

The  jury  returned  a  verdict  for  appellee,  assessing  his 
damages  at  (800. 

Appellant  filed  a  motion  for  a  new  trial,  which  was  over- 
ruled and  accepted  to,  and  then  made  a  motion  in  arrest  of 
judgment,  which  was  overruled  and  accepted  to.  Thereupon 
the  court  rendered  judgment  upon  the  verdict. 

Before  considering  the  assignment  of  errors,  as  discussed 
by  the  appellant,  and  for  the  purpose  of  ascertaining  what 
questions  are  saved  in  the  record,  we  will  determine  the 
claim  made  by  the  appellee  that  the  evidence  on  the  trial  of 
the  cause  is  not  properly  in  the  record.  The  appellee's 
counsel,  among  other  reasons  why  the  evidence  is  not  in  the 
record,  press  for  our  consideration  that  it  is  stated  in  the 
bill  of  exceptions,  '*  and  this  is  all  the  testimony  given  to  the 
jury,"  and  that  there  is  no  statement  "that  this  was  all  the 
evidence  given  in  the  cause,"  it  is  unnecessary  to  look  to 
other  objections  urged  by  the  appellee  to  the  bill  of  excep- 
tions. Under  the  authorities  we  can  not  consider  the  evidence 
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in  the  record.  McDonald  v.  ElfeSy  61  Ind.  279  (284) ;  Oa- 
zette  Printing  Co.  v.  Morss^  60  Ind.  153  (167) ;  Sessengat  v. 
Posey,  67  Ind.  408  (412) ;  Ligel  v.  ScoU^  86  Ind.  618  (520)  ; 
Barley  v.  Dunn,  85  Ind.  338 ;  Kleyla  v.  State,  ex  rd,  112  Ind. 
146  ;  Mattinger  v.  Lake  Shore,  etc.,  R.  W.  Co.,  117  Ind.  136. 

We  will  now  proceed  to  consider  the  errors  discussed  by 
the  appellant,  which  are  saved  in  the  record,  in  the  order  in 
which  they  are  presented.  It  is  contended  by  the  appellant 
that  the  trial  court  erred  in  allowing  appellee  to  amend  his 
complaint  after  the  evidence  was  all  in,  by  which  amend- 
ment appellee  set  out  a  new  and  different  cause  of  action 
from  that  set  forth  in  the  complaint  on  wJiich  issue  had  been 
joined  and  the  evidence  heard. 

After  the  evidence  was  concluded,  and  while  the  court  was 
hearing  discussion  on  instructions  which  appellant  had  re* 
quested  should  be  settled  and  determined  by  the  court  be- 
fore argument  of  the  cause,  the  appellee  asked  leave  to 
amend  his  complaint  to  conform  to  the  evidence,  which  re- 
quest the  court,  after  having  taken  the  same  under  advisement, 
and  the  appellee  having  tendered  his  amended  complaint  and 
asked  leave  to  file  the  same,  allowed  said  amended  com- 
plaint to  be  filed,  over  the  objections  and  exceptions  of  the 
appellant. 

The  amended  complaint  differed  from  the  one  upon  which 
the  issue  was  joined,  in  this,  to  wit,  the  words  "  that  the 
plaintiff  had  committed  the  crime  of  larceny  '^  not  appear- 
ing in  the  amended  complaint. 

The  amended  complaint  made  no  material  difference,  as 
the  material  facts  in  actions  for  false  imprisonment  are 
the  unlawful  arrest  and  wrongful  imprisonment.  The  crime 
with  which  the  party  is  charged  can  make  no  difference  if 
the  arrest  was  unlawful  and  the  imprisonment  wrongful.  The 
amended  complaint  did  not  change  the  form  of  the  action  or 
plead  a  new  or  different  cause  of  action.  It  is  well  settled 
as  a  rule  of  practice  in  this  State,  that  it  is  within  the  dis- 
cretion of  the  court  to  permit  the  complaint  or  other  plead- 
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ing  to  be  amended  during  the  trial  of  a  cause,  and  in  such 
case,  unless  the  record  shows  by  a£Bidavit  or  other  evidence 
that  the  opposite  party  was  misled  or  prejudiced  by  such 
amendment,  and  in  what  respect,  the  Appellate  Court  will 
conclude  that  he  was  not  j>rejudiced  either  by  such  am^d- 
ment  or  by  leave  of  the  court  to  make  such  amendment. 
Burr  V.  MendenhaU,  49  Ind.  496  (498) ;  Chicago,  dc.j  R.  W. 
Co.  V.  JoneSj  103  Ind.  386  (388)  ;  Child  v.  /Strain,  69  Ind. 
230  (238) ;  Town  of  MaHinmlle  v.  Shirley,  84  Ind.  546 ; 
Burns  v.  Fox,  113  Ind.  205. 

Appellant  claims  that  the  court  erred  in  overruling  appel- 
lant's objection  to  the  cause  proceeding  on  the  amended  com- 
plaint and  the  issue  joined  thereon,  and  in  directing  said 
cause  to  proceed  without  re-swearing  the  jury. 

There  is  nothing  in  the  record  that  saves  the  question  at- 
tempted to  be  raised  in  the  court  proceeding  with  the  trial 
without  re-swearing  the  jury.  Appellant  did  not  ask  to  have 
the  jury  re-sworn.  There  was  no  new  cause  of  action  sub- 
mitted to  the  jury.  There  was  no  error  in  not  re-swearing 
the  jury. 

The  appellant  did  object  to  proceeding  with  the  trial  of 
the  cause  afler  the  amended  complaint  was  filed,  but  appel- 
lant did  not  show,  or  make  any  effort  to  show,  that  he  was 
misled  or  prejudiced  by  the  amended  complaint.  There  was 
no  error,  under  this  state  of  facts,  in  the  court  proceeding 
with  the  trial. 

The  contention  is  then  made  by  the  appellant  that  the 
court  erred  in  refusing  to  instruct  the  jury  to  return  a  special 
verdict. 

The  appellant  made  a  motion  in  writing  that  the  jury  be 
directed  to  return  a  special  verdict,  to  which  motion  and  re- 
quest the  appellee  objected,  which  objection  was  sustained 
by  the  court,  and  the  court  refused  to  direct  the  jury  to  find 
a  special  verdict,  on  the  ground  that  inasmuch  as  the  appel- 
lant had,  when  the  evidence  was  all  in,  and  before  argument 
began,  requested  the  court  in  writing  that  the  court  should 
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instruct  the  jury  in  writing,  and  that  the  instructions  be  set- 
tled before  argument,  and  thereupon  both  sides  submitted 
instructions,  and  asked  that  they  be  given,  but  before  the 
amendment  of  the  complaint  hereinbefore  mentioned  was 
made,  and  which  instructions  the  court  before  argument  had 
passed  upon,  and  some  of  which  were  read  and  commented 
upon  as  instructions  the  court  would  give  the  jury  byplain^ 
tiff's  counsel  in  his  closing  argument,  the  request  came  too 
late. 

Section  546,  R.  S.  1881,  governs  cases  of  this  character, 
and  as  to  the  proper  time  when  interrogatories  may  be  pro^ 
pounded  to  a  jury  the  Supreme  Court  has  established  the  rule: 
'^  When  interrogatories  to  be  propounded  to  the  jury  have 
been  presented  to  the  court  by  a  party  after  the  commence- 
ment of  the  argument  of  the  cause,  there  is  no  error  in  re- 
fusing to  submit  them  to  the  jury  ;"  this  rule  is  reasonable 
and  just.  The  trial  court  should  have  some  discretion  in 
such  cases,  and  only  be  held  responsible  for  the  abuse  of  such 
discretion.  The  time  for  the  presentation  of  interrogatories 
and  special  instructions,  as  a  question  of  practice,  is  well  set- 
tled. We  can  see  no  reason  why  the  same  rule  shall  not  ap- 
ply to  special  verdicts.  Ollam  v.  Shaw,  27  Ind.  388 ;  Malady  v. 
MeEnaryy  30  Ind.  273  (277) ;  Glasgow  v.  Hobbs,  52  Ind. 
239. 

Upon  the  particular  question  as  to  when  the  trial  court 
may  direct  the  jury  to  find  a  special  verdict,  it  is  held  in 
the  case  of  Johnson  v.  Culver,  116  Ind.  278,  that  '^  It  was 
not  an  abuse  of  discretion  on  the  part  of  the  trial  court 
to  direct  a  special  verdict  after  instructions  had  been 
asked  and  argued.  It  was  discretionary  with  the  court  at 
that  stage  of  the  proceedings  to  refuse  or  to  grant  the  re- 
quest for  a  special  vei*dict.''  There  was  no  error  in  the  court 
considering  the  stage  of  the  case  when  appellant  made  the 
motion  to  direct  the  jury  to  return  a  special  verdict,  in  over- 
ruling said  motion. 
Vol.  1.— 14 
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The  appellant  further  contends  that  the  court  erred  in  re- 
fusing to  give  instructions  two  and  five.  As  we  have  held 
in  this  opinion  that  the  evidence  is  not  in  the  record^  no 
available  error  can  be  predicated  upon  the  instructions  re- 
fused ;  for  even  if  they  state  the  law  correctly  the  Appellate 
Court  will  presume  that  they  were  properly  refttsed,  as  in- 
applicable to  the  case  made  by  the  evidence.  LouisMh^  etc.. 
R,  W.  Co.  V.  Harrigattj  94  Ind.  245 ;  Johnson  v.  Wiley,  74 
Ind.  233. 

Appellant  made  a  motion  for  a  venire  de  novo,  founded  on 
two  causes :  First  Because  the  trial  court  allowed  appel- 
lee to  amend  his  complaint  to  conform  to  the  evidence ;  and^ 
Second.  Because  the  court  refused  to  direct  the  jury  to  find 
a  special  verdict.  This  motion  was  correctly  overruled.  A 
venire  de  novo  is  not  proper  for  the  causes  assigned  ;  it  is  only 
proper  when  there  is  some  defect  in  the  verdict  of  the  jury, 
or  finding  of  the  court.     McClintock  v.  Theiss,  74  Ind.  200. 

We  do  not  think  it  necessary  to  refer  at  any  length  to  the 
claim  of  the  appellant  as  to  the  insufficiency  of  the  amended 
complaint.  No  valid  objection  is  pointed  out  to  it.  It  was 
clearly  sufficient^  as  being  against  a  coi*poration,  in  all  of  the 
averments  under  the  following  cases :  American  Ex.  Co.  v. 
Patterson,  73  Ind.  430 ;  Terre  Havie,  etc.,  R.  R.  Co.  v.  Jack- 
son, 81  Ind.  19;  Wabash  R.  W.  Go.  v.  Savage,  110  Ind.  186 
(159). 

There  are  other  questions  presented  in  appellant^s  brief, 
arising  out  of  the  evidence,  but  as  the  evidence  is  not  prop- 
erly in  the  record  we  can  not  consider  them. 

There  is  no  error  in  the  case  for  which  it  should  be  re- 
versed, and  the  case  must  be  affirmed,  and  is  affirmed  at  costs 
of  the  appellant. 

Filed  AprU  28, 1891. 
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No.  103. 

Smiley  v.  Deweese. 

Ck>irrBACT. — SeparaU  Breaehea. — Action, — FUadmg» — Where  all  the  items 
upon  which  a  recoveiy  is  claimed  are  alleged  breaches  of  the  same  con- 
tract, it  is  not  necessary  that  there  should  be  a  separate  paragraph  for 
each  item,  bat  all  may  be  embraced  in  one  by  assigning  each  item  as  la 
separate  breach. 

From  the  Decatar  Circuit  Court. 

4f.  D.  Tacketty  B.  F.  Bennett,  J.  K.  Ewing  and  G.  Ewing, 
for  appellant. 

/.  8.  Scobey,  for  appellee. 

Reinhabd^  J. — The  complaint  in  this  action  was  in  five 
paragraphs.  The  appellant,  who  was  the  defendant  in  the 
circuit  court,  made  a  motion  ^'  to  require  the  plaintiff  to 
separate  the  several  causes  of  action  stated  in  the  first  para- 
graph of  his  complaint  herein,  and  separately  number  them 
as  required  by  law." 

This  motion  was  overruled  by  the  court,  and  this  ruling 
constitutes  the  only  error  assigned  and  discussed  in  this  court. 

The  paragraph  of  complaint  under  consideration  was  a 
declaration  upon  a  contract  for  the  rent  of  a  farm  from  ap- 
pellant to  appellee  for  the  term  of  one  year,  with  the  priv- 
ilege of  two  additional  years.  The  first  item  upon  which 
the  appellee  seeks  to  recover  is  the  value  of  three  acres  of 
grass  alleged  to  be  included  in  the  rent  contract,  but  which 
it  is  averred  the  appellant  used  for  grazing  and  pasturing  his 
cattle.  The  second  item  was  for  the  use  of  a  barn  claimed 
to  be  iiicluded  in  the  rent  contract,  but  which  the  complaint 
charges  was  retained  and  used  by  the  appellant,  in  violation 
of  his  agreement.  The  third  item  is  for  the  value  of  twenty 
acres  of  com  land  which  the  appellee  claimed  was  also  in- 
cluded in  his  contract  for  rent,  but  which  the  appellant 
leased  to  some  other  person  and  thus  deprived  the  appellee 
of  its  use;      while  the  fourth  and  last  item  is  for  the  rental 
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value  of  six  acres  of  pasture  land  which  the  complaint  avers 
the  appellant  had  failed  to  turn  over  to  appellee  according 
to  said  contract. 

It  will  thus  be  seen  from  the  statement  of  the  substance 
of  these  different  items  for  which  the  appellee  had  sued  in 
this  paragraph,  that  while  these  averments  constitute  so 
many  different  breaches  they  all  arise  out  of  and  are  directly 
connected  with  one  and  the  same  entire  contract. 

The  appellant  insists  that  the  court  should  have  ordered  a 
separation  under  section  381,  B.  S.  1881. 

Had  these  different  items  arisen  out  of  different  contracts, 
or  were  they  predicated  upon  separate  and  distinct  acts,  the 
appellant's  contention  would  have  some  merit.  But  where, 
as  in  this  case,  all  the  items  upon  which  a  recovery  is  claimed, 
are  alleged  breaches  of  the  same  contract,  it  is  not  necessary 
that  there  should  be  a  separate  paragraph  for  each  item,  but 
all  may  be  embraced  in  one  by  assigning  each  item  as  a  sep- 
arate breach.  The  practice  in  such  cases  is  somewhat  simi- 
lar to  that  in  actions  on  bonds  or  other  written  contracts,  or 
actions  for  libel  or  slander,  where  each  breach  or  each  set  of 
words  is  separately  assigned  in  the  same  paragraph.  Sheet 
V.  LongloiSf  69  Ind.  491 ;  Mustard  v.  Hoppess,  69  Ind.  324; 
Scott  V.  Hanaheer,  94  Ind.  1 ;  Biohardson  v.  State,  ex  rel.,  65 
Ind.  381 ;  Bliss  Code  PL,  section  118 ;  Bendemagle  v.  Goch, 
19  Wend.  206 ;  Secor  v.  Sturgia,  16  N.  Y.  548 ;  Fisk  v.  Tank, 
12  Wis.  306 ;  Badger  v.  TUcomb,  15  Pick.  409  (26  Am.  Dec. 
611,  and  note). 

No  injury  could  possibly  result  to  the  appellant  from  the 
ruling  of  the  court,  as  he  could  have  demurred  separately  to 
each  breach  had  he  chosen  to  do  so.  Sheetz  v.  LonghU, 
supra. 

Judgment  affirmed,  with  costs. 

FUed  April  28, 189L 
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The  Ohio  and  Mississippi  Railway  Company  v.  Haw- 
kins. 

Neguoekce. — Pleading.  —  ComplamL — ContrOmtory  Negligence, — Where  a 
complaint  charges  negligence  upon  the  part  of  the  defendant  producing 
an  injury,  and  avers  that  the  plaintiff  was  without  fault  contributing 
to  the  injury,  it  will  be  held  good,  unless  it  necessarily  appears  from 
other  averments  that  the  plaintiff  was,  in  fact,  blameworthy. 

From  the  Martin  Circuit  Court. 
T.  J.  Brooks,  for  appellant. 

Cbumpackeb,  J. — Hawkins  sued  the  Ohio  and  Mississippi 
Railway  Company  in  the  Martin  Circuit  Court  to  recover 
damages  for  an  alleged  injury  to  a  horse  owned  by  him,  which 
was  caused  by  defective  approaches  to  the  railroad  at  a  pub- 
lic street  crossing. 

The  complaint  alleges,  in  substance,  that  the  appellant  was 
a  railroad  corporation^  and  owned  and  operated  a  line  of  rail- 
road traversing  Martin  county,  Indiana,  and  which  runs 
through  the  town  of  Shoals  in  said  county;  that  said  rail- 
road crossed  a  public  street  in  said  town  of  Shoals,  known 
as  ''  Water  street,^'  and  that  it  was  the  appellant's  duty  to 
keep  and  maintain  the  approaches  at  such  crossing  in  a  rea- 
sonably safe  condition  for  travel,  but  that;i  disregarding  such 
duty^  it  carelessly  and  negligently  suffered  and  permitted 
such  approaches  to  become  and  remain  defective  and  out  of 
repair ;  that  the  appellee  was  the  owner  of  a  horse  of  the 
value  of  one  hundred  dollars,  and  at  a  time  when  said  street 
crossing  was  in  the  defective  and  dangerous  condition  afore- 
said, the  appellee,  without  knowledge  of  its  condition,  at- 
tempted to  drive  said  horse  across  the  railroad  at  such  cross- 
ing, and  without  fault  upon  his  part,  said  horse  broke  through 
the  defective  and  rotten  planking  at  the  approaches  to  said 
crossing  and  was  injured  thereby,  so  that  he  was  rendered 
wholly  worthless.     Wherefore  judgment  is  prayed. 
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No  demurrer  was  filed  to  the  complaint,  and  issues  were 
joined  upon  the  general  denial.  The  cause  was  tried  by  a 
jury,  and  a  verdict  returned  in  fiivor  of  the  appellee. 

The  appellant  filed  a  motion  for  a  new  trial,  which  was 
overruled,  and  judgment  was  entered  upon  the  verdict. 

Upon  this  appeal  the  appellant  assigns  for  the  reversal  of 
the  judgment : 

1.  That  the  complaint  does  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action. 

2.  Error  in  overruling  the  motion  for  a  new  trial. 

The  only  alleged  objection  to  the  complaint  to  which  our 
attention  is  invited  consists  of  an  assertion  that  it  does  not 
sufficiently  negative  contributory  negligence,  in  that  it  does 
not  aver  that  the  appellee  was  ignorant  of  the  defective  con- 
dition of  the  crossing  at  the  time  of  the  injury. 

It  is  expressly  alleged  that  he  had  no  knowledge  of  the 
dangerous  condition  of  the  crossing  at  that  time,  and  that  the 
injury  occurred  without  his  fault. 

There  is  no  foundation  in  fact  for  the  objection  made  by 
appellant's  counsel,  and  we  are  inclined  to  the  opinion  that 
there  is  none  in  law.  It  is  not  necessarily  negligence  for 
one  to  travel  upon  a  public  street  which  he  knows  to  be  de- 
fective. Where  a  complaint  charges  negligence  upon  the 
part  of  the  defendant,  producing  an  injury,  and  avers  that 
the  plaintifiT  was  without  fault  contributing  to  the  injury,  it 
will  be  held  good  unless  it  necessarily  appears  from  other 
averments  that  the  plaintiff  was  in  fact  blameworthy.  City 
of  Richmond  v.  Mulholland,  116  Ind.  173 ;  OUy  of  Elkhart 
V.  Witmariy  122  Ind.  638. 

The  complaint  is  sufficient  to  withstand  the  attack  made 
by  the  assignment  of  error. 

Only  one  cause  for  a  new  trial  is  presented  to  our  notice, 
and  that  is  that  the  verdict  is  not  sustained  by  sufficient  ev- 
idence. 

Counsel  for  appellant  admits  that  there  is  some  evidence 
supporting  the  verdict  upon  all  of  the  essential  questions  in* 
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volved  in  the  case,  but  lie  contends  that  it  consists  princi- 
pally of  the  testimony  of  the  appellee,  and  that  he  is  contra- 
dicted by  the  testimony  of  a  number  of  credible  witnesses, 
and  upon  this  ground  the  judgment  ought  to  be  reversed. 

The  function  of  weighing  conflicting  evidence  belongs 
solely  to  the,  trial  court  and  jury,  and  we  have  neither  the 
right  nor  inclination  to  usurp  it. 

This  appeal  is  entirely  destitute  of  merit,  and  bears  every 
indication  of  having  been  prosecuted  principally  for  delay. 

The  judgment  is  affirmed,  with  ten  per  cent,  damages,  and 
costs. 

FUed  April  18»  1891. 


No.  80. 

Wood  v.  Darnell  et  al. 

REPLXVlK.-^Deflmpfton  o/  I\vperty. — In  replevin  for  the  /ecovery  of  a 
horse,  a  description  in  the  complaint  as  follows :  "  One  gray  horse  six 
years  old  this  spring,  about  sixteen  and  one-fourth  hands  high,  with  a 
small  knot  about  half  way  between  the  right  nostril  and  right  eye, 
near  the  front  of  face  or  nose,  with  collar  mark  on  top  of  neck,  dark 
mane  and  tail,  with  tip  end  of  tail  light  in  color,"  is  sufficient. 

From  the  Lawrence  Circuit  Court. 

W.  H.  Edwards  aiid  J.  GUles,  for  appellant. 

New,  J. — The  only  question  presented  in  this  case  by  the 
appellant's  assignment  of  error  is  the  overruling  by  the 
court  below  of  the  demurrer  to  the  complaint. 

The  appellees  sued  the  appellant  in  the  circuit  court  to  re- 
cover possession  of  a  certain  gray  horse,  of  which  the  ap- 
pellees say  they  are  the  owners  and  entitled  to  the  possession, 
and  which  the  appellant  has  the  possession  of  without  right, 
and  unlawfully  detains  from  the  appellees. 

Issues  having  been  joined  by  a  general  denial  of  the  com- 
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plaint^  there  was  a  trial  by  jury,  with  verdict  in  the  usual 
form  in  favor  of  the  appellees. 

Over  a  motion  for  a  new  trial  made  by  the  appellant,  and 
an  exception,  the  court  rendered  judgment  conformably  to 
the  verdict. 

The  only  question  discussed  by  counsel  for  the  appellant 
is  that  the  court  erred  in  overruling  the  demurrer  to  the 
complaint,  the  contention  being  that  the  horse  is  not  suffi- 
ciently described. 

In  the  case  of  James  v.  Fowlery  90  Ind.  563,  which,  like 
this,  was  an  action  of  replevin  commenced  in  the  circuit 
court,  the  court  says :  "  Mere  uncertainty  in  the  descrip- 
tion of  the  property  sought  to  be  recovered  would  afford  no 
sufficient  ground  for  sustaining  a  demurrer  to  the  complaint." 

The  particular  description  required  by  section  1267,  R.  S. 
1881,  relates  to  the  affidavit  which  the  plaintiff  is  required 
to  make  where  he  desires  the  immediate  delivery  of  the 
property  to  him.  Such  an  affidavit  was  filed  in  this  case 
but  it  is  separate  from  the  complaint. 

Uncertainty  of  description  in  such  cases  could  be  cured 
by  motion  in  the  trial  court  for  a  more  particular  descrip- 
tion. But  even  if  uncertainty  of  description  could  be  taken 
advantage  of  by  demurrer,  we  do  not  think  the  complaint 
in  this  case  vulnerable  in  that  respect. 

The  description  of  the  horse  as  given  in  the  complaint  is 
as  follows :  '^  One  gray  horse  six  years  old  this  spring,  about 
sixteen  and  one-fourth  hands  high,  with  a  small  knot  about 
half  way  between  the  right  nostril  and  right  eye,  near  the 
front  of  face  or  nose,  with  collar  mark  on  top  of  neck,  dark 
mane  and  tail,  with  tip  end  of  tail  light  in  color.''  This  de- 
scription would  seem  to  be  most  ample  for  purposes  of 
identity. 

Judgment  affirmed,  with  costs. 

Filed  April  28,  1891. 
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No.  72. 
WiESTLING,  ReCEIVEB,  V.  WaBTHIN. 

Foreign  Co&fobation. — Failure  to  File  Statement  cf  Agents  Authority, — 
Dmolved. — Suit  by  Receiver  no  Eteuu. — A  foreign  life  insurance  company, 
whose  agent  takes  an  application  for  insurance  in  this  State,  forwards 
it  to  the  home  office,  and  upon  the  return  of  the  policy  delivers  it  to 
the  insured,  receiying  the  first  payment,  including  the  annual  dues,  can 
not  maintain  an  action  against  the  assured  for  dues  thereafter  accruing 
if  it  has  not  complied  with  the  statute  of  this  State  requiring  such  a 
company  to  file,  before  suit  brought,  in  the  clerk's  office  of  the  county 
where  such  business  was  transacted,  a  written  statement  under  and  by 
which  such  agent  is  authorized  to  act  for  such  company ;  and  the  fact 
that  such  company  has  been  dissolved  and  the  suit  is  brought  by  a  re- 
ceiver of  it,  and  the  company  can  not  then,  for  that  reason,  comply  with 
the  statute,  does  not  permit  the  receiver  to  maintain  the  action. 

From  the  Decatur  Circuit  Court. 

/.  E.  McDonald  J  J.  M.  Bviler^  A.  H,  Snow  and  D.  A, 
Myers,  for  appcllaut. 

W.  A.  MooiXy  J.  D.  Miller  and  F.  E.  Oavin,  for  appellee. 

Robinson,  J — Joshua  M.  Wiestling,  receiver  of  the  "  New 
Era  Life  Association  of  1876  of  Philadelphia/'  appellant, 
commenced  this  action  against  the  appellee. 

The  complaint  alleges  that  said  association,  a  corporation 
organized  under  the  laws  of  the  State  of  Pennsylvania  for 
the  purpose  of  carrying  on  the  business  of  life  insurance,  was 
dissolved  on  the  21st  day  of  June,  1886,  by  order  of  the 
court  of  common  pleas  of  Dauphin  county,  Pennsylvania ; 
that  on  said  day,  by  order  of  said  court,  the  appellant  was 
appointed  receiver  of  said  company ;  that,  on  the  26th  day 
of  July,  1879,  the  appellee  made  application  in  writing  to 
said  company  to  be  admitted  as  a  member  thereof  a  copy  of 
which  application  is  made  a  part  of  the  complaint;  that  in 
said  application  the  appellee  agreed  to  be  liable  to  said  com- 
pany for  all  death  claims  accruing  while  the  certificate  of 
membership  issued  on  said  application  was  in  force ;  that  the 
appellee  caused  said  application  to  be  transmitted  to  said 


218        APPELLATE  COURT  OF  INDIANA, 

^ a _^ . ^^^ 

Wieetling,  Receiver, «.  Warthin. 

company  in  the  city  of  Philadelphia,  in  the  State  of  Penn- 
sylvania,  to  be  decided  on  by  said  company ;  that  said  com- 
pany, at  said  city  of  Philadelphia,  by  its  duly  authorized  of- 
ficers, accepted  the  appellee's  application  on  the  30th  day  of 
July,  1879,  and  thereupon  then  and  there  issued  to  the  ap- 
pellee a  certificate  of  membership,  which  certificate  of  mem- 
bership was  then  and  there  delivered  to  and  accepted  by  the 
appellee ;  that,  on  the  10th  day  of  November,  1881,  the  ap- 
pellee's certificate  of  membership  lapsed  on  account  of  the 
non-payment  of  certain  mortuary  assessments ;  that  during 
said  time,  when  the  appellee  was  a  member  of  said  associa- 
tion, certain  death  losses  accrued  to  said  company ;  that  as- 
sessments were  duly  made  by  said  company  to  pay  for  said 
death  losses ;  that  the  appellee  was  duly  notified  of  such  as- 
sessments, and  payment  thereof  was  duly  demanded  by  said 
company,  but  the  appellee  has  never  paid  the  same,  where- 
fore judgment  was  demanded. 

The  appellee  demurred  to  the  complaint,  which  was  over- 
ruled. 

The  appellee  then  answered  in  one  paragraph,  which  an- 
swer admits  the  execution  of  the  application  exhibited  with 
the  complaint,  but  says  that  prior  to  the  time  of  its  execution 
said  '^  New  Era  Life  Association  "  had  not,  nor  has  it  since 
said  time,  furnisl^ed  the  auditor  of  the  State  of  Indiana  with 
a  statement  under  oath  of  the  president  or  secretary  of  said 
association  of  the  condition  of  said  company,  in  compli- 
ance, or  attempted  compliance,  with  the  provisions  of  an  act 
of  the  General  Assembly  of  the  State  of  Indiana,  approved 
March  3d,  1877,  respecting  foreign  insurance  companies  and 
their  agents  doing  business  in  the  State  of  Indiana ;  that 
at  said  time,  or  prior  thereto,  said  association  had  not,  nor 
has  it  since,  filed  with  the  auditor  of  state  a  written  instru- 
ment, under  the  seal  of  the  company,  signed  by  the  presi- 
dent and  secretary,  authorizing  W.  T.  Royse,  who  took  said 
application  at  Oreensburg,  Decatur  county,  Indiana,  as  the 
agent  of  said  company,  and  as  such  agent  forwarded  the 
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same  to  the  home  oflSce^  and  who,  upon  the  return  of  the 
policy^  as  such  agent,  delivered  the  same  to  the  defendant, 
and  received  from  said  defendant  the  sum  of  $20,  the  first 
payment,  which  sum  included  the  sum  of  f  6,  the  annual  dues 
for  the  first  year,  to  acknowledge  service  of  process  upon  such 
agent,and  that  such  acknowledgment  should  be  taken  and  held 
valid  as  if  served  upon  the  company  according  to  the  laws  of 
this  State,  or  any  other  State,  and  waiving  all  claim  of  error 
by  reason  of  such  service  ;  that  no  certificate  of  authority  of 
any  kind  or  nature  has  ever,  at  any  time,  been  filed  in  the 
office  of  the  clerk  of  the  Decatur  Circuit  Court  for 
either  said  W.  T.  Royse,  or  for  any  other  person  or  per- 
sons, to  act  as  such  agent  for  said  company  within  said 
county.  The  appellant  demurred  to  the  answer,  which  was 
overruled,  and  exceptions  properly  taken  ;  and  the  appellant 
failing  and  refusing  to  plead  further,  judgment  was  rendered 
by  the  court  on  demurrer. 

The  alleged  error  of  the  court  in  overruling  the  demurrer 
to  the  answer  is  assigned  as  cause  for  the  reversal  of  the 
case. 

Sections  3022,  3030  and  3765,  R.  S.  1881,  relating  to  for- 
eign insurance  companies  doing  business  in  this  State,  read 
as  follows : 

Section  3022.  '^Agents  of  corporations  not  incorporated 
or  organized  in  this  State,  before  entering  upon  the  duties 
of  their  agency  in  this  State,  shall  deposit  in  the  clerk's 
office  of  the  county  where  they  propose  doing  business  there- 
for, the  power  of  attorney,  commission,  appointment,  or 
other  authority  under  and  by  which  they  act  as  agents. 

Section  3030.  '^  The  provisions  of  this  act  are  hereby 
made  conditions  upon  which  such  corporations  may  be  au- 
thorized to  do  business  in  this  State  or  hold  titles  to  or  liens 
on  real  estate  therein. 

Section  3765.  *'  It  shall  not  be  lawful  for  any  agent  or 
agents  of  any  insurance  company  incorporated  by  any  other 
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State  than  the  State  of  Indiana^  directly  or  indirectly,  to 
take  risks  or  transact  any  business  of  insurance  in  this  State, 
without  first  producing  the  certificate  of  authority  from  the 
auditor  of  State;  and,  before  obtaining  such  certificate, 
such  agent  or  agents  shall  furnish  the  said  auditor  with  a 
statement,  under  oath,  of  the  president  or  the  secretary  of  the 
company  for  which  he  or  they  may  act/'  Said  section  then 
sets  forth  what  matters  such  statement  shall  contain. 

The  contention  on  the  part  of  appellant  is,  that  the  con- 
tract is  governed  by  the  laws  of  Pennsylvania  and  not  In- 
diana; and  of  the  appellee,  that  the  facts  alleged  in  the 
answer  bring  the  contract  within  the  laws  of  Indiana. 

We  must,  therefore,  look  to  the  allegations  in  the  answer, 
,which  are  admitted  by  the  demurrer,  to  ascertain  whether 
the  facts  stated  are  sufficient  to  bring  the  contract  within 
the  statute  of  this  State  and  make  it  appear  that  the  contract 
was  consummated  in  this  State.  The  answer  alleges  that 
one  W.  T.  Royse  who  took  the  application,  at  Greensburg, 
Decatur  county,  Indiana,  as  such  agent,  forwarded  the  same 
to  the  home  office,  and  who,  upon  the  return  of  the  policy, 
as  such  agent,  delivered  the  same  to  the  appellee  and  received 
from  him  the  sum  of  twenty  dollars,  the  first  payment,  which 
included  the  sum  of  six  dollars  annual  dues  for  the  first  year. 

It  seems  clear  from  these  facts  that  the  contract  was  not 
made  in  Pennsylvania.  The  negotiations  connected  there- 
with, in  obtaining  the  application,  in  forwarding  it  to  the 
home  office,  in  collecting  the  amount  due  thereon,  and  in  the 
delivery  of  the  policy  after  the  payment  of  the  amount  due, 
were  done  and  performed,  by  appellant's  agent  at  Greensburg, 
Decatur  county,  Indiana.  We  think  the  contract  comes  within 
the  provisions  of  the  sections  of  the  statute  set  out  in  this 
opinion,  and  was  a  violation  of  these  sections.  If  there  was 
any  doubt  upon  this  question,  the  case  of  Caa^aday  v.  Amer- 
ican  Ins.  Ob.,  72  Ind.  95,  removes  such  doubt.  That  case 
was  an  action  upon  a  promissory  note  as  the  consideration 
of  a  policy  of  insurance  against  loss  by  fire  by  a  foreign  com- 
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pany,  and  as  to  material  facts  in  every  material  point,  simi- 
lar to  this  case.  In  fact  we  are  unable  to  distinguish  any 
difference  in  principle  in  the  two  cases. 

The  case  of  Union  Central  Life  Ins.  Co.  v.  Thomas^  46 
Ind.  44,  so  far  as  the  questions  in  this  case  are  involved 
were  determined,  sustains  the  view  we  have  taken.  We  have 
been  referred  to  some  authorities  which  are,  to  some  extent, 
in  conflict  with  these  cases.  But  we  find  no  conflict  in  the 
decisions  of  the  Supreme  Court  of  this  State  upon  the  ques- 
tions in  this  case,  but  all  tend  in  the  same  direction.  The 
contract  must,  therefore,  be  treated  as  coming  within  the 
provisions  of,  and  in  violation  of,  the  statute  of  this  State. 

It  is  suggested  by  the  appellant  that  the  statute  being  a 
highly  penal  one,  should  not  be  enforced  against  the  appel- 
lant, who  is  a  receiver,  and  is  winding  up  the  affairs  of  the 
corporation,  who  made  the  contract  in  the  case  at  bar,  in  the 
interest  of  all  parties ;  compliance  with  the  statute  is  now 
an  impossibility ;  that  the  evident  intention  of  the  Legis- 
lature was  to  protect  the  citizens  of  this  State  in  their  nego- 
tiations with  foreign  corporations.  The  corporation  which 
made  this  contract  has  been  dissolved,  and  the  receiver,  as 
has  been  said,  is  suing  in  the  interest  of  all  parties.  In 
sup[>ort  of  this  view  we  are  referred  to  American  Ine.  Co.  v. 
Wellman,  69  Ind.  413,  and  Elston  v.  Piggott,  94  Ind.  14.  We 
do  not  think  these  cases  aid  the  appellant.  In  the  case  of 
American  Ins.  Go.  v.  Wellman,  supra,  it  was  held  that  "  poli- 
cies issued  and  notes  taken  by  foreign  insurance  companies 
within  this  State  are  not  void  because  they  have  not  com- 
plied with  the  statutes  authorizing  them  to  do  business  within 
its  limits,  but  the  remedy  upon  such  notes  is  suspended 
until  they  do  comply  with  said  laws."  The  answer  pleaded 
a  non-compliance  with  the  statute,  was  held  sufiBcient,  and 
the  judgment  against  the  insurance  company,  by  reason  of 
this  failure,  was  affirmed. 

The  case  of  Elston  v.  PiggoU,  supva,  presents  a  different 
question.     In  that  case  it  was  held  that  "A  decree  of  fore- 
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closure  and  title  acquired  under  a  sale  pursuant  thereto  by  a 
foreign  corporation  plaintiff  can  not  be  questioned  upon  the 
ground  that  the  corporation  had  not  filed  a  power  of  attor- 
ney^ as  required  by  section  3022^  R.  8.  1881,  the  fact  being 
available  only  by  answer  in  abatement/' 

The  contract  in  this  case  was  unenforceable  under  the  stat- 
ute, and  suit  could  not  be  maintained  thereon  until  the  com- 
pany had  complied  with  the  statute.  That  it  did  not  do 
while  it  had  the  power,  but  waited  until  dissolved  by  pro- 
cess of  law.  It  then  became  impossible  to  comply  with  the 
statute,  and  until  that  time  the  contract  could  not  be  en- 
forced. The  legal  conclusion  would  seem  to  follow,  if  the  com- 
pany could  maintain  suit  by  a  compliance  with  the  statute, 
and  waited  until  it  was  dissolved,  and  by  its  own  laches  cre- 
ated the  impossibility,  the  fact  of  being  dissolved  in  that 
condition  would  not  give  the  receiver  a  right  the  company 
did  not  possess,  and  by  its  own  fault  had  rendered  impos- 
sible. 

There  is  no  error  in  the  case  for  which  it  should  be  re- 
versed, and  it  is  therefore  in  all  things  affirmed,  at  the  costs 
of  the  appellant. 

Filed  April  29, 1891. 


No.  60. 

Wolf  v.  Nicholson. 

Amimaim. — Bunmng  ai  Large,-rlmpauinding, — Animals  which  escape  from 
an  enclosure  in  which  they  have  been  placed  bj  their  owner  for  the 
purpose  of  confining  them,  and  which  he  endeavors  to  recover  when  he 
learns  of  their  escape,  are  not  "  animals  running  at  large  "  within  the 
meaning  of  the  act  of  March  7th,  1887  (Acts  1887,  p.  38),  making  it 
the  duty  of  road  supervisors  to  impound  animals  found  running  at 
large  upon  the  roads. 

From  the  Henry  Circuit  Court. 
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/.  Brown  and  W.  A.  Brown,  for  appellant. 
J.  H.  Mellett,  for  appellee. 

Black,  C.  J. — This  was  an  action  by  the  appellee  against 
the  appellant  to  recover  the  possession  of  fourteen  cattle. 

The  appellee,  being  the  owner  of  the  animals,  placed  them 
in  an  enclosed  pasture  on  his  &rm  in  the  morning.  They 
escaped  and  wandered  about  one  mile  away,  to  the  vicinity 
of  the  residence  of  the  appellant,  who  was  road  supervisor 
of  the  district.  During  the  same  tbnenoon  the  appellant  saw 
the  animals  upon  the  highway,  and  recognizing  them  as  the 
property  of  his  neighbor,  took  them  up,  impounded  them 
upon  his  own  farm,  and  notified  the  appellee  in  writing  of 
the  taking  up  and  impounding,  and  that  he  could  have  the 
cattle  by  paying  the  appellant  what  the  stock  law  required, 
and  requesting  the  appellee  to  come  and  get  the  cattle,  the 
notice  being  signed  by  the  appellant  in  his  o£Bcial  character 
as  supervisor. 

The  appellee,  about  noon  of  the  same  day,  and  immedi- 
ately upon  receipt  of  the  notice,  before  receiving  which  he 
did  not  know  of  the  escape  of  the  animals,  sent  a  man  to  the 
appellant,  at  his  residence,  to  take  away  the  cattle.  The 
messenger  communicated  the  appellee's  demand  for  the  an- 
imals, but  the  appellant  refused  to  surrender  them. 

He  based  his  defence  in  this  action  upon  the  provision  of 
the  statute  of  March  7th,  1887  (Acts  of  1887,  p.  38),  making 
it  the  duty  of  road  supervisors,  upon  view  or  information,  to 
cause  all  horses,  mules,  cattle,  etc.,  '^  found  running  at  large 
upon  the  roads,  commons  or  uninclosed  lands,  within  their 
respective  districts,  which  are  not  authorized  to  run  at  large 
by  order  of  the  board  of  county  commissioners, .as.  by  law 
providied,  to  be  impounded,  and  such  other  proceedings  had 
as  required  by  the  provisions  of  chapter  11,  R.  S.  1881,  be- 
ing an  act  concerning  animals  running  at  large.'' 

Animals  which  escape  from  an  enclosure  wherein  they  have 
been  placed  by  their  owner  for  the  purpose  of  confining  them. 


224        APPELLATE  COURT  OF  INDIANA, 

The  Loaisville  and  Nashyille  Railroad  Company  «.  Eyee. 

and  which  he  endeavors  to  recover  when  he  learns  of  their 
escape,  can  not  be  regarded  as  animals  running  at  large  within 
the  meaning  of  this  statute.     McBride  v.  Hicklin,  124  Ind. 
499,  and  cases  there  cited ;  Kinder  v.  OiUespie,  63  111.  88. 
The  judgment  is  affirmed,  with  costs. 

Filed  April  29, 1891. 


No.  100. 

The  LomsviLLE  and  Nashville  Bailboab  Company 

V.  Eyes. 

Appellate  Coubt. — Praelioe. — RevenaL  <m  Evidence, — When  WiU  i«.— On 
appeal  a  judgment  will  not  be  reversed  on  the  evidence  if  such  evi- 
dence at  all  tends  to  sustain  the  verdict  or  finding  on  which  it  is  based; 
but  where  the  evidence  is  wholly  insufficient,  in  any  essential  partica- 
lar,  to  support  the  verdict  or  finding,  the  judgment  will  be  reversed. 

Nbolioence. —  When  Court  Determines  Questions  of. — When  the  facts  are 
undisputed,  it  becomes  the  province  of  the  court  to  determine  whether 
or  not  they  amount  to  negligence. 

Same. — DUigence  to  Avoid  It^ry, — Oontribulory, — ^The  law  requires  at  least 
the  exercise  of  ordinary  diligence  to  avoid  an  injury ;  and  if  such  in- 
jury was  occasioned  by  the  negligence  of  the  injured  person,  concurring 
with  the  negligence  of  the  other  person  at  fault,  he  can  not  recover. 
It  must  appear  affirmatively  from  the  plaintifi^'s  evidence  that  he  was 
free  from  contributory  negligence 

Same. — Degree  of  DUigenee.— Knowledge  cf  Danger, — Greater  precaution 
and  diligence  are  required  of  an  individual  who  has  knowledge  of  the 
danger,  and  is  familiar  with  all  the  surroundings,  than  of  one  who  is 
ignorant  of  them. 

Same.— UnAiteAed  Horse  Standing  at  DepoL—Where  the  plainti£r  left  his 
horse  unguarded  and  unhitched,  and  in  close  proximity  to  a  railroad 
track,  upon  which  he  knew  it  was  morally  certain  a  train  would  ap- 
proach to  within  a  few  feet  of  where  his  horse  was  standing,  with  an- 
other train  standing  on  a  track  not  more  than  fifty  feet  away,  ready  to 
pull  out,  and  the  thoroughfares  in  the  immediate  vicinity  blockaded 
with  horses  and  vehicles,  as  he  knew,  a  recovery  was  denied,  although 
the  defendant  was  guilty  of  negligence  in  failing  to  ring  the  bell,  in 
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failing  to  place  a  man  on  the  rear  end  as  it  backed  Dp  at  night,  and  in 
failing  to  place  any  head  or  other  light  at  such  rear  end. 

From  the  Vanderburgh  Superior  Court. 
8.  B,  Vancef  for  appellant. 

Reinhard,  J.  —  This  action,  brought  by  the  appellee 
against  the  appellant,  was  for  negligently  injuring  the  appel- 
lee's horse  and  wagon  by  the  appellant's  locomotive  and 
train  of  cars.  The  issues  were  joined,  the  cause  was  tried 
by  a  jury,  and  a  verdict  was  returned  in  favor  of  the  appel- 
lee. Motions  for  a  new  trial  and  in  arrest  of  judgment  were 
made,  and  overruled,  and  the  cause  was  appealed  to  the  Su- 
preme Court,  and  thence  transferred  here. 

The  assignment  of  error,  among  other  questions,  presents 
that  of  the  correctness  of  the  decision  of  the  trial  court  in 
overruling  the  motion  of  the  appellant  for  a  new  trial.  One 
of  the^easons  assigned  in  that  motion  was  the  iusufiBciency 
of  the  evidence  to  sustain  the  verdict. 

This  court,  like  the  Supreme  Court,  will  not  disturb  a 
judgment  when  there  is  any  evidence  at  all  tending  to  sus- 
tain the  verdict  or  finding  upon  which  it  is  based ;  but  when 
such  evidence  is  wholly  insufficient,  in  any  essential  partic- 
ular, to  support  such  verdict  or  finding,  the  judgment  will  be 
reversed. 

One  of  the  facts  essential  to  the  appellee's  recovery  in  this 
case  was  his  own  freedom  from  negligence  contributing  to 
the  injury. 

It  is  insisted  by  the  appellant  that  the  evidence  not  only 
fails  to  establish  that  appellee  did  not  contribute  to  the  in- 
jury by  his  own  negligence,  but  that  it  shows  affirmatively 
that  his  animal  and  wagon  were  injured  through  his  own  fault 
and  carelessness. 

When  the  facts  are  undisputed,  as  they  are  in  this  case,  it 
becomes  the  province  of  the  court  to  determine  whether  or 
not  they  amount  to  negligence.  Western  Union  Tel.  Co,  v. 
Vol.  1.— 15 


226         APPELLATE  COURT  OF  INDIANA, 


The  LouiBville  and  Nashville  Railroad  Company  v.  Eves. 


McDaniely  103  Ind.  294 ;  Pittsburgh,  etc.,  R.  R,  Co.  v.  Spen- 
ceVy  98  Ind.  186;  City  of  Indianapolis  v,  Cboi,  99  Ind.  10; 
Evansvilhy  etc.,  JR.  R.  Co.  v.  Duncan,  28  Ind.  441. 

All  the  evidence  given  in  this  case,  except  the  testimony 
of  one  witness^  was  introdued  by  the  appellee  himself,  and 
was  on  all  material  points  without  conflict.  The  appellee 
was  a  witness  in  his  own  behalf,  and  testified  as  follows: 

''  On  the  night  of  the  17th  of  April,  1888,  was  United 
States  mail  messenger,  and  have  been  three  years  in  that  serv- 
ice. My  business  was  to  carry  the  mails  to  and  from  the 
depot  of  defendant  and  the  post-o£Sce  at  Evansville,  which 
was  done  with  a  horse  and  wagon.  There  are  streets  on  the 
east  and  west  ends  of  the  depot  platform  of  defendant,  and 
railroad  tracks  on  its  northern  and  southern  sides.  The  street 
at  the  east  end  of  the  platform  was  occupied  by  hacks  and 
omnibuses,  and  the  space  at  the  west  end  of  the  platform, 
between  the  railroad  tracks,  was  the  only  space  lef)?^  for  a 
wagon  to  receive  the  mails.  My  stand  was  in  that  space 
near  the  southwest  corner  of  the  platform,  and  six  to  eight 
feet  from  the  railroad  track  on  the  south  side  of  the  plat- 
form. The  United  States  transfer  clerk  had  directed  me  to 
occupy  that  place  with  my  wagon  and  team.  On  the  night 
of  the  I7th  day  of  April,  1888,  I  had  driven  my  horse  and 
wagon  to  the  defendant's  depot  at  the  time  for  the  arrival  of 
the  southern  and  western  trains,  and  put  them  in  a  position 
at  the  usual  place.  Train  No.  54  from  the  south,  and  des- 
tined for  St.  Louis,  came  in  about  1:15  a.  m.,  and  was  stand- 
ing on  the  track  on  the  north  side  of  the  depot,  headed  for 
St.  Louis.  /  unhitched  one  trace  and  tied  the  lines  to  the  single^ 
tree,  and  leaving  my  horse  and  wagon,  went  over  to  train  No. 
54  to  assist  in  getting  the  mails.  About  the  time  we  were 
through  at  that  train  I  looked  across  and  saw  my  horse  and 
wagon  crossing  the  track  on  the  south  side,  and  train  No.  53 
from  St.  Louis  approaching  very  rapidly.  I  ran  across  the 
platform  to  endeavor  to  get  my  wagon  off  the  track,  and 
either  fell  on  the  track  or  was  pushed  by  the  wagon,  which 
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had  been  struck  by  the  train.  To  save  myself^  I  rolled  over 
and  got  between  the  inner  rail  and  the  platform.  The  wagon 
and  horse  were  carried  on  toward  the  end  of  the  track.  The 
wagon  was  about  demolished,  and  the  horse  showed  that  he 
had  been  rolled  overhand  the 'harness  were  injured  mate- 
rially. My  knee  was  cut,  and  I  was  bruised  in  several  places. 
The  wagon  was  worth  ninety  or  a  hundred  dollars  before  the 
accident,  afterwards  it  was  not  worth  more  than  fifteen  dol- 
lars.  I  worked  my  horse  the  next  day,  but  he  got  lame  and 
was  laid  off  for  about  a  week.  I  then  worked  him  for  a  few 
days,  and  he  got  lame  again,  and  was  laid  off,  and  I  could 
not  use  him  any  more.  Until  that  night  the  train  had  been 
coming  in  with  locomotive  ahead  and  with  its  headlight  up. 
On  that  night  the  train  was  pushing  up  to  the  station  by  a 
yard  engine.  There  was  no  light  on  the  platform,  nor  any 
brakeman  or  other  person  to  signal  for  stopping  train.  The 
train,  when  I  first  saw  the  horse,  was  four  or  five  car  lengths 
away,  and  was  running  at  the  rate  of  about  eight  miles  an 
hour.  There  were  no  air  brakes  on,  and  the  bell  rope  was 
not  attached.  If  they  had  been,  and  there  had  been  a  brake- 
man  on  the  platform  of  the  car  to  signal  the  danger,  the  train 
could  have  been  stopped  before  reaching  the  wagon.  The 
harness  cost  seventeen  dollars,  and  was  not  worth  more  than 
one-half  that  much  after  the  injury.  There  was  no  hitch- 
ing post  to  which  I  could  fasten  my  horse.'' 

On  cross-examination  the  appellee  testified  as  follows : 
'^  My  horse  and  wagon  were  not  left  in  charge  of  any  one. 
Could  not  afford  to  hire  a  person  to  watch  him,  and  if  one 
had  been  holding  him  he  might  not  have  been  able  to  keep 
him  from  getting  on  to  the  track.  I  do  not  know  by  what 
means  I  was  hurt,  whether  by  the  wagon  or  cars,  or  by  the 
rail  as  I  rolled  over.  I  know  there  was  no  light  to  be  seen  from 
the  door  of  the  express  car,  and  do  not  think  the  air-brakes 
^^ere  connected.  The  train  64  was  waiting  for  train  53  to 
come  in,  and  had  steam  up  ready  to  start.  The  locomotive 
stood  a  little  beyond  the  west  end  of  the  platform,  and  the 
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mail  car  was  a  short  distance  east  of  the  end  of  the  platform. 
I  sappose  the  platform  is  about  forty  feet  wide.  I  knew  the 
train  53  was  due,  and  was  about  to  come  up  to  the  station. 
The  diagram  heretofore  presented  to  the  witness  is  about 
correct.*' 

Without  setting  out  here  the  testimony  of  other  witnesses, 
we  will  say  that  the  statements  of  all  the  other  witnesses 
were  in  substantial  harmony  with  that  of  the  appellee.  The 
evidence,  when  taken  together,  showed  that  the  appellee  had 
placed  his  horse  and  wagon  at  a  point  near  the  southwest 
corner  of  the  depot  platform,  and  six  to  eight  feet  from  the 
railroad  track,  on  the  south  side  of  the  platform.  There  was 
another  track  just  on  the  north  side  of  the  platform,  and 
running  parallel  with  it  and  with  the  track  on  the  south  side. 
The  platform  on  the  west  end  was  about  forty-one  feet  wide, 
and  the  respective  tracks  were  but  few  feet  from  the  north 
and  south  sides  of  the  platform. 

Train  No.  64,  from  the  south,  had  come  in,  and  was  stand- 
ing on  the  track  north  of  the  platform,  headed  for  St.  Louis, 
awaiting  the  arrival  of  No.  53  from  St.  Louis,  which  was  to 
come  in  on  the  south  track  up  to  the  station  before  No.  54 
was  to  start.     These  facts  were  known  to  the  appellee. 

Under  these  circumstances,  and  in  this  condition  of  things, 
the  appellee  left  his  horse  standing,  unguarded,  with  one 
trace  unhitched,  and  no  other  fastening  than  the  lines  tied 
to  the  singletree,  when  he  crossed  over  to  train  No.  54, 
some  fifty  feet  away,  ^'  to  assist  in  getting  the  mails,'*  as  he 
says.  At  this  juncture  train  No.  53  approached  on  the  south 
track,  near  which  the  horse  was  standing. 

The  animal  became  frightened  at  some  noise  or  movement 
and  ran  upon  the  track  in  front  of  the  approaching  train, 
where  it  and  the  wagon  sustained  the  injury  complained  of. 
It  is  undoubtedly  true  that  the  appellant's  servants  in  charge 
of  and  operating  the  train  were  guilty  of  negligence  in  not 
placing  the  proper  lights  and  giving  the  signals  as  required 
by  law.     Still  the  question  remains,  was  the  appellee  him- 
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self  free  from  fault  ?  The  question  is  whether  the  act  of  leav- 
ing the  horse  unattended  and  unhitched,  except  in  the  man- 
ner stated^  and  within  from  six  to  eight  feet  of  a  railroad 
track  upon  which  a  train  was  momentarily  expected  to  ar- 
rive,  did  not  constitute  negligence  on  the  part  of  the  ap- 
pellee. 

The  appellee  testified  that  there  was  no  other  place  where 
he  could  have  left  the  horse,  as  the  street  on  the  east  was 
blockaded  with  hacks  and  omnibuses;  that  the  transfer 
clerk  had  ordered  him  to  occupy  that  place  with  his  wagon 
and  horse ;  that  there  was  no  place  to  hitch  his  horse ;  that 
he  *'  could  not  afford  to  hire  a  person  to  watch  '^  the  horse, 
and  '^  if  one  had  been  holding  him,  he  might  not  have  been 
able  to  keep  him  from  getting  onto  the  track/' 

It  was  the  duty  of  the  appellee,  if  he  had  no  other  and 
safer  place  to  leave  the  horse,  either  to  give  him  in  charge 
of  some  one  or  stay  with  him  himself,  unless  he  could  have 
been  securely  tied.  The  fact  that  other  places  were  block- 
aded will  not  excuse  him  from  exercising  proper  care  over 
his  animal.  The  directions  from  the  transfer  clerk  did  not 
compel  him  to  violate  this  plain  legal  and  moral  obligation. 
That  individual,  we  apprehend,  had  no  control  over  the 
appellee's  horse  and  vehicle.  That  appellee  ^' could  not 
afford  to  hire  a  person  to  watch  "  was  a  misfortune,  but  not 
such  a  one  as  would  justify  him  in  jeopardizing  the  lives  and 
property  of  other  people  by  leaving  his  horse  insecure  and 
unguarded  at  a  moment  when  a  train  was  about  to  approach 
to  within  a  few  feet  of  him.  As  to  what  might  have  oc- 
curred if  the  horse  had  been  held  by  some  one  we  can  not 
know.  We  can  only  take  cognizance  of  what  was  done.  It 
is  safe  to  say,  however,  that  if  in  spite  of  proper  precautions 
on  the  part  of  the  appellee,  the  appellant  had  negligently 
injured  his  horse  and  wagon,  there  would  clearly  be  a  lia- 
bility where  there  is  none  now. 

The  law  required  at  least  ordinary  diligence  of  the  appel- 
lee, and  if,  by  exercising   such   diligence,  he   might   have 
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avoided  the  injury,  even  if  such  injury  was  occasioned  by 
the  appellant's  negligence,  it  is  a  case  of  mutual  fault,  and 
the  courts  can  not  attempt  to  make  any  apportionment  thereof 
between  the  parties.  There  was  no  attempt  to  ascribe  to  the 
appellant,  or  its  servants,  such  wanton,  or  wilful  miscon* 
duct  as  would  inculpate  it  in  spite  of  the  negligent  acts  of 
the  appellee.  Nor  was  the  complaint  framed  upon  that 
theory. 

It  is  questionable  whether  the  act  of  leaving  a  horse,  in 
a  public  thoroughfare,  unattended  and  unhitched,  is  not 
of  itself  negligence,  without  the  presence  of  the  other  at- 
tendant-circumstances in  this  case..\  On  this  question,  how- 
ever, we  do  not  decide  anything.  See  Wharton  Negligence, 
913,  915. 

In  an  Indiana  case,  where  a  team  of  horses,  attached  to  a 
heavy  wagon,  had  been  left  by  the  driver  in  a  public  street, 
near  a  railroad  track,  hitched  by  the  lines  only  to  the  lever 
of  a  rubber  block,  and  escaped  from  his  control  and  ran  away, 
injuring  another  person's  property,  the  owner  of  the  team 
was  held  guilty  of  negligence.  WcLgner  v.  Ooldsmith^  78 
Ind.  517. 

Greater  precaution  and  diligence  are  required  of  a  party 
who  has  knowledge  of  the  danger,  and  is  familiar  with  all 
the  surroundings,  than  of  one  who  is  ignorantof  these  things. 
Thus  it  was  said  in  Indiana,  etc.,  R.  W.  Co.  v.  Oreene,  106  Ind. 
279,  by  Mitchell,  J.:  "  Having  knowledge  of  the  extraor- 
dinary danger  *  *  *  ^^^  most  rigid  prudence  and  ex- 
traordinary caution  were  demanded." 

The  failure  of  the  appellant's  servants  to  give  proper  sig- 
nals, or  use  other  precautionary  measures  as  required  by 
law,  is,  of  course,  such  negligence  as  would  ordinarily  ren- 
der the  company  liable  for  an  injurious  result  therefrom. 
Nevertheless,  there  can  be  no  recovery  except  it  appear 
affirmatively  that  the  person  whose  property  was  injured 
was  free  from  contributory  negligence.     LouisvUle,  etc.y  i2. 
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B:  Go.  V.  Schmidt,  81  Ind.  264 ;  Ohio,  etc.,  R.  W.  Co.  v. 
Hill,  117  Ind.  56. 

While  we  do  not  decide  that  it  is  negligence  per  se  to 
leave  a  horse  untied  and  unattended  for  a  short  time  in  a 
public  street,  we  do  decide  that  it  was  negligence  for  the  ap- 
pellee to  leave  his  horse  under  the  circumstances  and  in  a  con- 
dition of  such  danger  and  risk ;  and  in  this  we  think  the 
autfarorities  abundantly  support  our  conclusion. 

In  a  California  case  where  a  pedler  had  left  his  team  of 
horses  standing  unhitched  in  front  of  a  house  near  a  railroad 
track,  while  he  went  into  the  house  with  some  vegetables 
trying  to  sell  them,  and  when  he  knew  the  cars  parsed  there 
every  dav  at  about  that  hour,  but  knew  his  horses  were  ac- 
customed  to  railroad  trains  and  were  not  frightened  at  them, 
and  where  the  train,  coming  along  at  a  greater  speed  than 
that  allowed  by  city  ordinance,  frightened  the  horses,  in 
consequence  of  which  they  were  injured  by  the  train,  the 
court  said  :  *'  The  act  of  the  plaintiff  in  leaving  his  team  un- 
hitched,  in  close  proximity  to  the  track  of  the  railroad,  at  a 
time  when  the  train  usually  came,  was  negligence  on  his  part 
in  the  first  instance.''  Deville  v.  Southern,  etc,  R.  R.  Co.,  50 
Cal.  383.  See,  also,  Norria  v.  Kohler,  41  N.  Y.  42 ;  Morris 
V.  Phelps,  2  Hilt,  (N.  Y.  C.  P.)  38;  Buckingham  v.  Fisher, 
70  111.  121 ;  Gray  v.  Second  Avenue  R.  R.  Co.,  65  N.  Y.  561 ; 
2  Thompson  Neg.  1209;  3  Lawson  Rights,  Rem.,  etc., 
2104. 

When  the  appellee  left  his  horse  unguarded  and  unhitched^ 
and  in  such  close  proximity  to  the  railroad  track,  upon  which 
he  knew  it  was  morally  certain  a  train  would  approach  to 
within  a  few  feet  of  where  his  horse  was  standing,  with  an- 
other train  standing  on  a  track  not  more  than  fifty  feet  away, 
ready  to  pull  out,  and  the  thoroughfares  in  the  immediate 
vicinity  blockaded  with  horses  and  vehicles,  as  he  knew,  he 
was  guilty  of  negligence,  and  whatever  may  have  been  the 
fault  of  appellant^s  servants  in  failing  to  ring  the  bell,  place 
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the  proper  headlights^  or  take  other  preoaations,  he  can  not 
recover. 

Had  the  horse  run  against  some  other  person  or  property, 
and  inflicted  injury,  there  is  no  doubt  that  the  appellee  would 
have  been  liable  in  damages.  That  no  such  casualty  as  this 
had  to  be  answered  for  by  him,  and  that  he  escaped  with  bat 
the  loss  of  his  horse  and  wagon,  considerable  though  this 
may  have  been  to  him,  is  a  matter  upon  which  the  ap^llee 
has  just  cause  to  congratulate  himself;  but  there  is  no  basis 
for  a  recovery  in  his  favor  upon  the  facts  proved  in  this  case. 

There  being  positive  and  uncontradicted  evidence  of  con- 
tributory negligence  on  the  part  of  the  appellee,  we  think 
the  appellant  was  entitled  to  a  new  trial  for  that  reason. 

Other  errors  are  assigned,  but  it  will  not  be  necessary  to 
notice  them. 

The  judgment  is  reversed,  at  the  costs  of  the  appellee,  and 
the  cause  remanded  to  the  court  below,  with  instructions 
to  sustain  the  motion  for  a  new  trial. 

Filed  April  29, 1891. 


No.  44. 

WoLL,  Treasurer,  v.  Thomas,  Administrator. 

TAXE8.~0mi^ted  Boperty.— Unrf«r-Faiuari(m.--Under  the  tax  law  of  1881 
the  coanty  aaditor  had  no  power  to  increase  the  valuation  of  property 
returned,  under  his  general  authority  to  assess  omitted  property.  The 
auditor  could  only  assess  property  as  omitted  where  it  was  distinct, 
definite  and  recognizable  articles  which  had  not  been  listed  and  prop- 
erly appraised  for  taxation  by  the  owner. 

Same.— ilsBewtnp  Property  under  Wrong  Item  (^  Sehedide.— Omitted  Property. 
— Property  listed  nnder  the  wrong  item  of  the  owner's  tax  schednle  can 
not  be  regarded  as  omitted  property  so  as  to  authorise  the  auditor  to  re- 
value it  as  such. 

From  the  Cass  Circuit  Court. 
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A,  O.  JerMns,  J,  W.  MoGfreevy  and  8.  T,  MoOonnell,  for 
appellant. 

•71  C.  Nelson,  Q.  A.  Myers  and  W.  E.  Penfidd,  for  ap- 
pellee. 

Cbumpackeb,  J. — John  Thomas  died  in  Cass  county,  In- 
diana,  in  1887,  and  the  appellee  was  appointed  administra- 
tor of  his  estate.  He  gave  due  notice  of  his  appointment, 
and  proceeded  with  the  duties  of  his  trust,  and  on  the  21st 
day  of  November,  1888,  filed  his  final  settlement  report  in 
the  Cass  Circuit  Court,  which  was  set  for  hearing  by  the 
clerk  for  December  13th,  1888,  and  due  notice  was  given 
accordingly. 

The  hearing  of  the  final  report  was  postponed  until  the 
17th  day  of  December,  on  which  day  Charles  WoU,  treas- 
urer of  Cass  county,  appeared  and  filed  exceptions  to  the  re- 
port, upon  the  ground  that  a  claim  for  unpaid  taxes  was 
pending  against  said  estate  undisposed  of.  At  the  time  of 
filing  such  exceptions  he  filed  a  claim  against  the  estate,  in 
the  form  of  a  complaint,  as  follows,  leaving  off  the  caption  : 

"  The  plaintiff,  Charles  L.  WoU,  as  treasurer  of  Cass 
county,  Indiana,  complains  of  the  defendant,  William  C. 
Thomas,  administrator  of  the  estate  of  James  Thomas,  de- 
ceased, and  says  that  he  is  now,  and  has  been  since  the  first 
day  of  December,  1888,  treasurer  of  Cass  county,  Indiana ; 
that  the  defendant  is  now,  and  has  been  since  the  29th  day 
of  August,  1887,  the  administrator  of  James  Thomas,  de* 
ceased,  recently,  and  for  and  during  all  the  years  hereinafter 
mentioned,  a  resident  of  Boone  township,  Cass  county,  Indi- 
ana, who  died  on  the  21st  day  of  August,  1887 ;  that  on  the 
1st  day  of  April,  1883,  said  James  Thomas  was  the  owner 
of  personal  property  subject  to  taxation  in  Cass  county,  In- 
diana, of  the  fair  cash  value  of  $12,044.29,  and  on  the  first 
day  of  April,  1884,  he  was  the  owner  of  personal  property 
subject  to  taxation,  in  such  county,  of  the  fair  cash  value  of 
$16,688.16;  and  on  the  first  day  of  April,  1886,  he  was  the 
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owner  of  personal  property,  subject  to  taxation,  in  such 
county,  of  the  fair  cash  value  of  $18,604.97 ;  and  on  the  first 
day  of  April,  1886,  he  was  the  owner  of  personal  property 
subject  to  taxation,  in  said  county,  of  the  fair  cash  value  of 
$22,535.21 ;  and  on  the  first  day  of  April,  1887,  he  was  the 
owner  of  personal  property,  subject  to  taxation,  in  said 
county,  of  the  fair  cash  value  of  $24,098.65 ;  and  on  the  first 
day  of  April,  1888,  his  estate,  of  which  the  defendant  was 
and  is  the  administrator,  was  worth,  in  personal  property, 
over  and  above  all  debts  and  liabilities  of  every  kind  and 
description  subject  to  taxation,  the  sum  of  $25,596.95  ;  that 
said  James  Thomas  did  not  make  and  deliver,  or  cause  to  be 
made  and  delivered,  to  the  proper  assessors,  in  the  years 
1883,  1884,  1885,  1886,  1887,  or  any  one  of  said  years,  a 
correct  list  of  such  property  so  sold  by  him  ;  and  the  defend- 
ant, William  C.  Thomas,  administrator  as  aforesaid,  did  not 
make  out  and  deliver,  or  cause  to  be  made  out  and  delivered, 
to  the  proper  assessor,  in  the  year  1888,  a  correct  list  of  said 
property  so  held  by  him  as  such  administrator  )  but  the  said 
James  Thomas  only  returned  for  1883,  $8,699  ;  for  1884, 
$12,376  ;  for  1885,  $6,444 ;  for  1886,  $7,075  ;  for  1887,  $7,- 
916;  and  the  said  William  C.Thomas,  as  administrator 
aforesaid,  returned  in  1888  only  $9,036  as  the  amount  and 
value  of  the  said  property  so  held  by  them,  so  subject  to  tax- 
ation, and  in  consequence  thereof  the  residue  of  such  prop- 
erty so  owned  by  the  said  James  Thomas  in  the  years  1883, 
1884, 1885, 1886,  and  1887,  and  the  residue  of  such  property 
so  held  by  the  said  William  C.  Thomas,  as  administrator  as 
aforesaid,  in  the  year  1888,  were  omitted  from  the  assessment 
books  and  tax  duplicate,  and  no  taxes  were  assessed  or  paid 
thereon  for  the  said  years  1883,  1884,  1885,  1886,  1887,  or 
1888,  or  any  one  of  said  years;  that  on  the  19th  day  of  Novem- 
ber, 1888,  Harry  Torr,  the  auditor  of  said  Cass  county,  was 
credibly  informed,  had  good  reason  to  believe,  and  discovered 
that  all  the  property  of  said  James  Thomas  had  not  been  as- 
sessed for  said  years ;  that  there  was  an  omission  from  the 
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assessment  books  and  lax  duplicates  of  each  of  said  years,  the 
amount  set  forth  in  the  above  and  foregoing ;  that  after  hav- 
ing given  the  defendant  William  C.  Thomas^  administrator 
aforesaid;  written  notice  to  appear  before  him,  as  such  au- 
ditor, on  the  24th  day  of  November,  1888,  and  show  cause, 
if  any  he  could,  why  such  omitted  property  should  not  be 
assessed  and  charged  with  the  amount  of  taxes  due  thereon  ; 
and  the  said  William  Thomas,  administrator  aforesaid,  in 
pursuance  to  said  notice  given  him  by  said  auditor,  appeared 
on  said  November  24th,  1888,  before  said  auditor  in  person, 
and  by  attorney,  but  failed  to  show  said  auditor  any  good 
and  sufficient  cause  why  such  assessment  should  not  be  made, 
and  said  property  charged  with  the  taxes  due  thereon, 

'*  Whereupon  said  auditor  proceeded  to  and  did  assess  such 
omitted  property  at  its  true  and  fair  cash  value,  and  charged 
said  omitted  property,  and  the  defendant,  William  C.  Thomas, 
as  such  administrator,  on  the  tax  duplicates,  both  in  the  au- 
ditor's and  in  the  treasurer's  office  of  Cass  county,  Indiana, 
for  the  years  1883,  1884,  1885,  1886,  1887  and  1888,  with 
the  proper  and  lawful  amount  of  taxes  due  thereon.  That 
by  reason  of  such  assessment,  and  the  placing  of  said  taxes 
upon  the  tax  duplicates  as  aforesaid,  there  are  now  in  the 
hands  of  the  plaintiff,  as  such  treasurer,  for  collection 
against  the  defendant,  taxes  for  State,  county  and  other  pur- 
poses, the  following  sums,  to  wit : 

For  the  year  1883  on  omitted  property  valued  at  $3,375  $49  95 

"     "       "     1884  «        "              "               "  4,310  75  86 

"      "       "      1885  "        "               "                "  12,060  169  80 

«     "       "     1886  "        "              "               "  15,460  192  94 

«     "       "     1887  "        ''              "               "  16,185  186  44 

«      «       «      1888  "        "              "                "  13,248  198  72 


Making  a  total  tax  for  these  years  of $873  22 

'^  That  no  part  of  said  tax  has  been  paid,  but  the  same  is 
due  and  unpaid ;  that  since  the  making  of  said  assessment 
the  plaintiff  has  demanded  of  the  defendant  payment  of  said 
taxes.    And  the  plaintiff  further  shows  that  $23,399.69  came 
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into  the  hands  of  the  defendant,  as  such  administrator,  after 
paying  all  debts  and  liabilities  of  said  estate,  more  than  suffi- 
cient to  pay  all  of  said  taxes/' 

An  answer  was  filed  to  the  complaint  stating,  in  effect, 
that  all  of  the  taxable  property  of  the  decedent,  and  of  his 
estate,  had  been  properly  listed  and  returned  for  taxation 
for  the  years  named  in  the  complaint,  and  the  proper  as- 
sessor for  each  year  appraised  said  property,  in  good  faith, 
at  what  he  considered  its  fair  cash  value,  and  that  no  tax- 
able property  owned  by  said  decedent  or  by  his  estate  for 
any  of  said  years  had  been  omitted  from  the  assessment  lists 
or  the  tax  duplicates.  But  the  auditor  of  said  county,  with- 
out authority  of  law  undertook  to  and  did  re-appraise  said 
property  and  increased  the  valuation  thereof  as  fixed  and 
returned  by  the  assessors,  and  such  re-appraisement  and  in- 
creased valuation  were  the  sole  basis  for  the  claim  asserted  in 
the  complaint. 

It  was  also  alleged  that  the  claim  was  not  filed  thirty  days 
before  the  time  fixed  for  the  final  settlement  of  the  estate,  and 
therefore  it  was  barred. 

A  demurrer  was  filed  to  the  answer,  and  overruled,  to 
which  the  appellant  excepted. 

A  reply  in  general  denial  was  filed,  and  the  cause  was  sub- 
mitted to  the  court  for  trial,  and  resulted  in  a  finding  and 
judgment  for  the  appellee. 

A  motion  for  a  new  trial,  on  the  grounds  (1)  that  the 
finding  was  contrary  to  the  law,  (2)  that  it  was  contrary  to 
the  evidence,  was  overruled,  and  the  appellant  duly  excepted. 

Errors  are  assigned  here  which  bring  before  us  for  decis- 
ion the  appellant's  exceptions  to  the  overruling  of  the  de- 
murrer to  the  answer  and  in  overruling  the  motion  for  a 
new  trial. 

No  error  was  committed  by  the  court  in  overruling  the 
demurrer  to  the  answer. 

Under  the  revenue  law  of  1881  county  auditors  had  no 
authority  to  review  the  work  of  township  assessors,  and  there- 
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fore  no  right  to  increase  the  valuation  of  taxable  property 
listed  by  the  owner  and  appraised  by  the  assessor.  Where 
articles  of  property  were  altogether  omitted  from  taxation, 
and  this  fact  came  to  the  notice  of  the  auditor,  it  was  his 
duty,  under  the  provisions  of  section  6416,  R.  S.  1881,  to 
enter  such  property  upon  the  books  and  assess  it  for  taxation, 
but  this  authority  was  expressly  limited  to  omitted  property, 
and  did  not  include  the  power  to  re*value  property  which 
had  been  listed  and  appraised.  This  identical  question  was 
decided  adversely  to  the  appellant  in  the  case  of  Williams  v. 
Segur,  106  Ind.  368.  In  that  case  it  was  held  that  even 
when  an  assessor  corruptly  and  purposely  assessed  property 
at  less  than  one-third  its  actual  value,  the  auditor  had  no 
power  to  re-value  it.  In  such  extreme  and  exceptional  cases, 
involving  official  corruption  and  malfeasance  upon  the  part 
of  the  assessor,  adequate  remedies  for  the  protection  of  the 
public  exist,  but  they  may  not  be  administered  by  county 
auditors. 

Appellant's  learned  counsel  very  earnestly  contend  that 
the  finding  of  the  court  is  not  supported  by  sufficient  evi- 
dence. 

The  assessment  lists  for  the  years  from  1883  to  1888,  in- 
clusive, were  introduced  in  evidence,  and  it  appears  from 
them  that  personal  property,  consisting  mainly  of  cash,  notes 
and  credits,  was  listed  each  year,  ranging  in  value  as  assessed 
from  $6,400  to  $9,000.  The  inventory  of  the  estate  pre- 
pared and  filed  by  the  administrator  showed  assets  of  such 
description   of  the  nominal  value  of  $25,138.99. 

These  assets,  as  described  in  the  inventory,  consisted  of  caslv 
on  hand,  notes  and  accounts  due  the  decedent  from  a  large 
number  of  persons  for  medical  services  rendered  by  him. 
The  assessment  list  for  1888,  made  by  the  administrator,  con- 
tains two  items  of  taxables,  viz.,  cash  on  hand  written  op- 
posite the  first  item  in  the  assessment  list,  valued  at  $9,000, 
and  stock  entered  opposite  item  38  of  the  list,  valued  at  $36. 

The  several  assessors,  respectively,  testified  that  in  making 
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the  assessments  they  furnished  the  blank  assessment  list  to 
the  property-owner,  and  he  filled  them  out  by  fixing  his  val- 
uation of  the  items  listed  in  the  column  of  the  sheet  indi- 
cated for  that  purpose,  opposite  the  appropriate  item,  and 
the  assessors  generally  took  his  valuation  for  theirs ;  that  it 
was  the  custom  to  deduct  a  certain  fixed  per  centum  from 
the  valuation  of  notes  and  credits.  None  of  the  notes  were 
exhibited  to  the  assessors,  nor  did  they  inquire  for  them,  but 
fixed  their  valuation  thereon  in  the  aggregate,  on  the  basis 
of  the  valuation  of  the  owner. 

The  administrator  testified  that  he  prepared  the  list  for 
1888,  and  included  in  the  valuation  which  was  written  op- 
posite and  credited  to  item  one  of  the  schedule,  all  of  the 
cash,  notes  and  accounts  of  the  estate,  except  about  $4,000 
in  greenback  currency  which  he  held  on  the  1st  day  of  April 
of  that  year.  He  stated  further  that  he  informed  the  assessor 
that  tfie  total  value  of  the  estate,  including  cash,  notes  and 
credits  taxable,  was  $10,000,  and  the  assessor  deducted  ten 
per  cent,  therefrom  and  entered  the  balance,  $9,000,  for  tax- 
ation, and  that  this  included  the  whole  of  the  taxable  prop- 
erty of  the  estate. 

Counsel  for  appellant  very  ingeniously  argue  that  because 
for  that  year  no  property  was  returned  for  taxation  in  the 
form  of  notes  and  credits,  and  as  the  inventory  showed  a 
large  amount  of  such  items  of  assets,  it  is  conclusive  that 
there  was  in  fact  property  omitted  from  taxation,  and  con- 
sequently the  auditor  acted  within  the  letter  and  spirit  of 
the  section  of  the  tax  law  authorizing  him  to  assess  omitted 
^property  when  he  made  the  assessments  in  controversy. 

There  was  evidence  fairly  tending  to  prove  that  the  ad- 
ministrator listed  all  of  the  property  of  the  estate  for  taxa- 
tion for  the  year  1888,  and  if  it  was  accredited  to  the  wrong 
item  in  the  schedule,  it  bore  its  share  of  the  taxes  just  the 
same  as  if  it  had  been  correctly  scheduled,  and  can  not  be 
regarded  as  omitted  property  within  the  contemplation  of 
the  law.     To  hold  otherwise  would  require  a  very  inequi- 
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table  construction  of  the  statute  authorizing  the  assessment 
of  omitted  property,  and  the  result  would  be,  that  no  one 
but  a  lawyer  fully  informed  upon  the  technical  classification 
of  personal  property  could  intelligently  prepare  a  schedule 
for  taxation.  In  fact,  the  only  evidence  tending  to  prove 
that  any  taxable  property  had  been  omitted  from  the  as- 
sessor's books  and  the  tax  duplicates  for  any  of  the  years 
charged,  was  the  inventory  of  the  estate  prepared  by  the 
administrator  and  filed  with  the  clerk.  The  notes  and  cred- 
its in  the  inventory  appear  to  have  been  appraised  at  their 
face  value,  and  the  only  witness  who  testified  upon  the  sub- 
ject of  the  actual  value  of  these  assets,  estimated  them  at 
fifty  per  cent,  of  the  appraisement.  Deducting  from  this 
estimate  the  per  cent,  subtracted  by  the  assessors  in  accord- 
ance with  their  uniform  custom  in  that  county,  the  amounts 
reported  by  the  respective  assessors  for  each  year  were  not 
far  from  the  true  value  of  all  the  property  owned  by  the 
decedent. 

The  form  of  schedule  used  by  the  assessors  was  that 
adopted  by  the  tax  law,  and  it  did  not  contemplate  an  item- 
ized statement  of  notes,  credits  and  accounts  reported  for 
taxation,  but  the  taxpayer  was  required  to  enter  his  esti- 
mated value  of  the  sum  of  all  such  property  in  the  proper 
column.  There  was  another  column  for  the  valuation,  fixed 
by  the  assessor,  and  if  he  chose  to  adopt  the  valuation  of 
the  taxpayer  it  can  not  be  said  that  any  property  was  omit- 
ted in  the  sense  of  the  law,  even  if  the  taxpayer's  valuation 
thus  adopted  proved  to  be  much  too  low. 

Our  conclusion  is,  that  the  auditor  had  no  right  under  the 
law  in  force  at  that  time,  to  assess  any  property  as  omitted, 
except  distinct,  definite  and  recognizable  articles  which  had 
not  been  listed  and  properly  appraised  for  taxation  by  the 
the  assessor. 

The  finding  is  supported  by  the  evidence  and  there  was 
no  error  in  refusing  a  new  trial. 

A  number  of  other  questions  are  ably  discussed  by  coun- 
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sel  upon  both  sides^  but  in  view  of  the  oonclosion  we  have 
reached  upon  the  questions  considered,  no  good  purpose 
would  be  subserved  bj  extending  this  opinion  to  decide 
them. 

Judgment  affirmed,  with  costs* 

FUed  April  29, 1891. 


No.  115. 

Keislino  t;.  Beadle. 

New  TbiaIi. — Newly  Dueovered  Eviderue, — DiUgenM, — A  complaint  for  a 
new  trial  on  the  ground  of  newly  discovered  evidence  must  show  that 
dae  diligence  was  used  to  procure  and  use  the  evidence  at  the  trial,  and 
that  the  evidence  was  of  such  a  character  as  to  make  it  highly  proba- 
ble that  it  would  produce  a  different  result  if  a  new  trial  should  be 
granted. 

Same.— Fodf  ConMuting  DUigence  Must  be  Set  OiU.— The  facto  constituting 
diligence  must  be  specifically  set  out  in  the  complaint,  and  it  then  be- 
comes a  question  for  the  court  whether  due  diligence  was  exercised. 

8ame. — Making  Inquiries  for  Evidence, — Where  the  diligence  used  is  al- 
leged to  have  consisted  in  making  inquiries,  the  time,  place  and  cir- 
cumstances must  be  stated. 

From  the  Rush  Circuit  Court. 

2).  8.  Morgan  and  D.  Morris,  for  appellant. 
W.  A.  Oullen,  for  appellee. 

New^  J. — The  complaint  of  the  appellant  is  for  a  new  trial 
on  account  of  evidence  alleged  to  have  been  discovered  after 
the  close  of  the  term. 

The  original  action  was  by  the  appellee  against  the  appel- 
lant for  materials  claimed  by  the  appellee  to  have  been  fur- 
nished by  him  and  used  in  the  construction  of  the  appel- 
j  lant's  dwelling.    The  appellee  had  judgment  for  fifty  dollars 

'  and  costs. 

The  sustaining  of  a  demurrer  to  the  complaint  is  assigned 

I 
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as  error  by  the  appellant.     This  is  the  only  question  pre- 
sented by  the  record. 

In  the  original  suit  there  was  evidence  tending  to  prove 
that  the  material  in  dispute,  to  wit,  doors  and  -window  glass, 
was  purchased  from  the  appellee,  not  by  the  contractor,  but 
by  the  appellant,  and  by  him  hauled  from  the  appellee's  place 
of  business  to  the  dwelling  which  was  then  being  built  for 
the  appellant. 

It  is  alleged  in  the  complaint  that  in  said  original  suit 
it  became  material  whether  the  appellant  had  promised 
the  appellee  that  he  would  pay  him  for  certain  doors 
and  window  glass  used  by  the  contractor,  Robert  Perry,  in 
the  erection  of  said  dwelling  for  the  appellanj^ ;  that  he  has 
discovered  since  the  close  of  the  term  at  which  said  trial  was 
had,  that  *^  one  Charles  Miller,  a  competent  witness,  whose 
testimony  can  be  obtained  in  a  reasonable  time,  knows  and 
will  testify  that  he,  the  said  Charles,  was  at  the  farm  of 
plaintiff  when  the  doors  and  window  glass  were  brought  out 
from  the  city  of  Rushville  by  the  contractor,  Robert'  Perry, 
and  that  this  plaintiff  did  not  haul  any  of  the  material  for 
said  dwelling.'' 

It  is  further  averred  in  the  complaint  that  since  the  close 
of  the  term  at  which  said  trial  was  had  he  has  discovered  that 
"  one  John  Mock,  a  competent  witness,  knows  ted  will  tes- 
tify, and  whose  testimony  can  be  procured  in  a  reasonable 
time,  that  the  doors  and  window  glass  were  not  hauled  out 
to  the  said  dwelling-house  by  the  plaintiff,  but  by  some  one 
who  was  employed  in  the  building  of  the  ^  house,  but  whose 
name  he  did  not  know,  he  being  a  stranger  to  the  workmen 
employed  in  the  construction  of  the  house.'' 

The  affidavits  of  Miller  and  Mock  accompany  the  com- 
plaint, and  are  as  exhibits  incorporated  into  it,  by  proper 
reference  thereto. 

The  evidence  given  in  the  original  suit  is  also  set  out  in 
the  complaint. 
Vol,.  1.— 16 
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It  is  further  averred  iu  the  complaint  that  Miller  and 
Mock  had  quit  appellant^s  employment  and  neighborhood 
long  before  the  trial  of  said  cause ;  that  the  appellant  ^'  did 
not  know  that  they  kaew  of  the  facts  set  forth  iu  their  af- 
fidavitSi  and  could  not  ascertain  that  they  knew  such  facts 
before  the  trial  of  said  cause^  nor  during  the  term  of  court 
at  which  said  cause  was  tried,  although  he  made  inquiry  after 
he  had  been  served  with  process,  and  before  the  former  trial 
of  said  cause,  in  his  neighborhood,  of  all  such  persons  as  he 
had  any  reason  to  believe  had  personal  knowledge  of  any 
facts  which  would  aid  his  defence  to  said  action,  or  who 
knew  of  any  person  or  persons  who  did  possess  knowledge 
of  such  facts,  end  did  not  ascertain  such  facts  until  long  after 
the  expiration  of  the  term  of  court  at  which  the  trial  was 
had,  and  for  this  reason  could  not  have  said  parties  at  the 
trial  to  testify  in  his  behalf." 

is  it  shown  by  the  complaint  that  the  appellant  used  due 
diligence  to  procure  the  testimony  of  Miller  and  Mock,  and 
that  it  could  not  be  discovered  before  or  during  the  term  of 
the  court  when  the  trial  was  had  ?  If  not,  then  the  com- 
plaint would  be  fatally  defective.  Suman  v.  Gomelius,  78 
Ind.  506  ;  Dtt  Souchet  v.  Butcher,  113  Ind.  249  ;  Cook  v. 
Hare,  49  Ind.  268. 

The  facts  constituting  the  diligence  must  be  specifically  set 
out  in  the  complaint.  When  this  is  done  it  becomes  a  ques- 
tion for  the  court  whether  the  alleged  newly  discovered  ev- 
idence might,  with  reasonable  diligence,  have  been  ascertained 
before  or  during  the  term  when  the  cause  was  tried.  Allen 
V.  Bond,  112  Ind.  523. 

The  strong  presumption  is  that  by  proper  eflfort  the  party 
might  have  discovered  the  evidence  and  used  it  on  the  trial, 
and  that  his  not  having  done  so  is  owing  either  to  intentional 
omission  or  to  unpardonable  neglect.  To  rebut  this  presump- 
tion he  must  make  out  a  case  free  from  delinquency.  His 
excuse  must  be  so  broad  as  to  dissipate  all  surmise  to  the  con- 
trary.    He  must  show  that  he  was  on  the  alert,  but  that, 
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notwithstaDding,  the  evidence  eluded  him.  3  Graham  & 
Waterman  New  Trials,  1026. 

It  appears  from  the  complaint^  and  the  affidavits  of  Miller 
and  Mock,  that  both  of  these  persons  were  in  the  employment 
of  the  appellant  on  the  farm  where  the  dwelling  was  being 
erected,  and  to  some  extent  assisted  in  and  about  the  work 
being  done  on  said  house;  one  of  them,at  least,being  in  the 
employment  of  the  appellant  on  that  farm  until  the  house 
was  completed. 

With  ordinary  thoughtfulness  it  should  have  occurred  to 
the  appellant  that  Miller  and  Mock  might  know  something 
which  would  be  material  to  his  defence.  If,  after  he  was 
served  with  process,  he  made  inquiry  in  his  neighborhood  of 
all  such  persons  as  he  had  reason  to  believe  had  personal 
knowledge  of  facts  which  would  aid  his  defence,  why  would 
he  make  no  effort  whatever  to  ascertain  where  Miller  and 
Mock  were,  and  what  they  knew  ?  So  far  as  appears  from 
the  complaint  no  effort  was  made  by  the  appellant  to  learn 
what,  if  any  thing,  could  be  proven  by  Miller  and  Mock  of 
benefit  to  him'.  Bovrman  v.  Qemmer,  50  Ind.  10,  is  a  case 
very  much  in  point. 

The  only  diligence,  if  it  can  be  called  such,  shown  by  the 
complaint,  was  by  way  of  inquiry  in  appellant's  neighbor- 
hood '^  of  such  persons  as  he  had  any  reason  to  believe  had 
personal  knowledge  of  any  facts  which  would  aid  his  defence 
to  said  action,  or  who  knew  of  any  person  or  persons  who 
did  possess  knowledge  of  such  facts." 

This  is  not  enough.  Where  the  diligence  used  is  alleged 
to  have  consisted  in  making  inquiries,  the  time,  place  and 
circumstances  must  be  stated.  Hines  v.  Driver^  100  Ind.  315. 

As  to  the  necessity  of  making  the  inquiries,  and  their  char- 
acter, it  is  said  in  Toney  v.  Toney,  73  Ind.  34,  that  **  The  gen- 
eral statements  of  the  appellant  in  his  affidavit,  that  he  had 
been  diligent  in  making  inquiries  of  such  as  he  deemed  likely 
to  know  any  thing  in  relation  to  the  case,  are  not  sufficient 
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to  overcome  the  manifest  presumptions  against  him^  arising 
oat  of  the  suggestions  above  mentioned." 

In  the  case  of  Smith  v.  WiUiama,  11  Kan.  104,  the  court 
says :  ^' All  the  evidence  of  diligence  presented  is  the  mere 
allegation  in  the  affidavit  that  the  party  made  inquiry  of 
every  person  he  thought  might  know  any  thing  about  the 
case,  and  failed  to  obtain  this  evidence,  and  that  he  has  used 
due  diligence.     This  is  virtually  swearing  to  a  conclusion." 

In  addition  to  the  failure  to  show  by  proper  averments  in 
the  complaint  that  due  diligence  was  used  to  procure  the 
testimony  of  Miller  and  Mock,  is  the  fact  that  the  newly 
discovered  evidence  is  not  of  such  decisive  and  controlling 
character  as  to  make  it  highly  probable  that  it  would  pro- 
duce a  different  result  if  a  new  trial  should  be  granted. 

The  utility  of  granting  the  motion  will  be  weighed,  and 
if  there  is  not  a  strong  probability  that  the  party  has  some- 
thing to  gain  by  the  use  of  his  newly  discovered  evidence  a 
new  trial  will  be  denied.  3  Graham  &  Waterman  New  Trials, 
1093 ;  Hines  v.  Driver,  supra. 

Whether  the  evidence  of  Miller  and  Mock  would  be  merely 
cumulative  we  do  not  find  it  necessary  to  decide. 

Judgment  affirmed,  with  costs. 

Filed  AprU  29, 1891. 


No.  14. 
LOWRET  ET  AL.  V.  ReEF. 

Landlord  and  Tenant.— Zeeue  QratUed  by  Lffe-Temmt^IkaSk  of  Let- 
WOT, — Remowd  q^  CVops. — A  lessee  under  a  lease  for  one  year  given  by  a 
life-tenant,  where  the  latter  dies  before  the  end  of  such  year,  is  no  longer 
entitled  to  the  possession  of  the  leased  premises,  except  for  the  purpose 
of  cultivating  and  removing  the  growing  crops  he  has  sown  before  the 
death  of  his  lessor. 

Same. — BtnU  Accruing  Before  and  After  ExpiraHon  of  Ltfe-EsUjOe, — Rents 
which  accrue  previous  to  the  death  of  a  lessor  who  has  only  an  interest 
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in  the  land  for  his  life,  are  collectible  by  such  lessor's  personal  repre- 
sentatives ;  but  those  that  accrue  afterwards,  by  the  remainder- man. 

Same. — Ael$  Showing  a  New  Demite. — A  life- tenant  rented  for  one  year 
the  land  held  by  her  as  such  tenant,  one-third  of  the  rent  payable  in 
cash  at  the  beginning  of  the  term,  one-third  in  six  months,  and  the  re- 
mainder at  the  end  of  the  year.  Notes  were  taken  for  the  deferred  pay- 
ments. The  lessee  had  the  right  to  a  second  year,  if  the  lessor  should 
liye  that  long.  At  the  end  of  the  first  year  the  lessee  paid  the  first  in- 
stalment of  rent  due  on  the  second  year,  and  at  the  same  time  gave  his 
notes  for  the  two  deferred  payments,  one  due  in  six  months  and  the 
other  at  the  end  of  the  year.  Within  three  months  after  the  second 
year  began  the  lessor  died.  Before  her  death  the  lessee  had  sowed  part 
of  the  land  in  wheat,  and  he  remained  in  possession,  without  any  ob- 
jection, until  two  months  had  elapsed  after  the  lessor's  death.  The  re- 
mainder-men knew  of  the  lease,  its  terms,  the  sowing  of  the  wheat,  and 
the  possession  of  the  lessee.  Two  months  after  the  lessor's  death  one 
of  the  remainder-men  requested  the  lessee  to  pay  him  in  advance  the 
five-sixths  of  the  second  instalment  of  the  rent  for  the  second  year, 
which  amount  was  his  share.  This  remainder-man  had  possession  of 
the  note  given  for  the  deferred  instalments  of  the  second  year.  The  les- 
see complied  with  the  request.  Ko  demand  was  made  for  possession 
until  more  than  half  the  year  had  expired,  when  notice  was  served  by 
this  remainder-man  that  possession  would  be  required  at  the  end  of 
the  second  year. 

Hddf  that  the  acts  of  the  remainder-men  amounted  to  a  new  demise. 

From  the  Carroll  Circuit  Court. 

L.  D.  Boydy  for  appellants. 

J.  O,  Odell  and  M.  A.  Ryan,  for  appellee. 

Robinson^  J. — Sarah  Shafer  was  the  owner  for  life  of  one 
hundred  and  sixty  acres  of  land  in  Carroll  county,  Indiana, 
on  the  23d  day  of  July,  1886.  She  Executed  a  written  lease 
to  the  appellee,  John  Reef,  for  said  premises,  conditioned  as 
follows,  viz. :  She  leased  said  premises,  with  the  appurte- 
nances, commencing  on  the  Isttlay  of  September,  1886,.  and 
ending  on  the  1st  day  of  September,  1887,  and  another  year 
should  she  survive.  The  lessee  agreed  to  occupy  the  prem- 
ises in  a  careful  and  tenant-like  manner,  and  pay  as  rent 
therefor  the  sum  of  three  hundred  dollars  per  year ;  one  hun- 
dred dollars  due  September  1st,  1886,  6ne  hundred  dollars 
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due  March  Ist,  1887,  and  one  hundred  dollars  due  September 
1st,  1887,  for  which  the  lessee  was  to  give  three  promissory 
notes,  secured  hy  good  personal  security.  The  lessee  was  to 
have  his  own  fire  wood,  but  was  to  take  it  from  the  dead  and 
down  timber,  if  such  was  on  the  land,  and  should  not  run 
through  the  woods  and  cut  green  timber  promiscuously  for 
rail  use.  Should  not  remove  any  wood,  timber  or  rock  off 
and  from  the  land,  and  should  have  the  fight  to  return  and 
take  away  his  growing  corn  raised  by  him  in  the  year  1887. 
The  lessee  was  to  surrender  the  premises  at  the  end  of  the 
term  without  notice  in  as  good  condition  as  they  were,  natural 
wear  and  tear  and  unavoidable  accidents  excepted  and  was 
not  to  sublet  the  premises  without  the  written  consent  of 
the  lessor.  That  a  violation  of  the  conditions  of  the  lease, 
or  a  failure  to  pay  rent  for  ten  days,  would  work  a  forfeitai'e 
of  the  same. 

The  appellee  went  into  the  possession  of  the  premises  under 
said  lease  on  the  1st  day  of  September,  1886,  and  paid  the  les- 
sor the  rental  for  that  year ;  that,  about  the  1st  day  of  Septem- 
ber, 1887,  he  paid  the  lessor  $100  on  the  second  year's  ten- 
ancy, and  on  the  same  day  executed  to  her  two  promissory 
notes  for  $100  each,  for  the  balance  of  the  rental  for  the  sec- 
ond year,  due  March  1st  and  September  1st,  1888.  The  lessor 
died  on  the  20th  day  of  November,  1887,  but  before  her  death 
appellee  sowed  forty  acres  of  the  premises  in  wheat,  and  re- 
mained in  possession  of  the  premises  with  the  knowledge  of 
the  appellants,  and  witliout  objection  on  their  part,  until  the 
latter  part  of  January,  1888,  when  appellants  requested  ap- 
pellee to  pay  them  their  share  of  the  note  due  March  Ist, 
1888,  executed  to  the  lessor  in  her  lifetime ;  that  the  unpaid 
notes  were  in  the  appellants'  possession,  and  about  the  1st 
day  of  February,  1888,  appellee  paid  the  appellant  Irene 
Lowrey  her  share  of  the  note  due  March  Ist,  1888,  to  wit, 
$84.10.  The  note  was  left  in  her  possession  until  the  re- 
maining one-sixth  'should  be  paid  to  Rebecca  Jarvis,  the 
owner  in  fee  of  the  one-sixth  of  said  premises.     No  demand 
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for  the  possession  of  said  premises  was  made  by  appellants 
of  the  appellee  until  the  22d  day  of  May,  1888,  at  which 
time  the  appellants  caused  writteh  notice  to  be  served  on  the 
appellee  to  give  possession  at  the  end  of  the  current  year  of 
the  tenancy. 

The  complaint  is  an  action  for  trespass  against  the  appel- 
lants, who  are  husband  and  wife,  and  is  in  two  paragraphs. 
The  first  paragraph  alleges  that  the  appellee  was  in  posses-  « 
sion,  and  entitled  to  the  possession  of  the  real  estate  de- 
scribed ;  that  the  appellants,  on  the  ^ —  day  of ,  1888, 

and  on  divers  other  days  between  that  day  and  the  beginning 
of  this  action,  and  each  of  them,  wrongfully  and  unlawfully, 
and  without  leave  of  the  plaintiff,  entered  in  and  upon  said 
real  estate  then  and  there  lawfully  in  possession  of  the  ap- 
pellee, destroyed  the  pasture  land  on  said  real  estate  by  chop- 
ping down  trees  and  piling  brush  on  said  land,  and  by  haul- 
ing logs  and  wood  upon  and  out  of  said  pasture  land  when 
the  ground  was  soft,  by  pasturing  said  lands  with  cattle  and 
hogs  in  great  numbers  for  a  period  of  three  or  four  months  ; 
that  said  pasture  land  was  a  portion  of  said  real  estate,  and 
the  possession  of  which  had  been  in  said  appellee  for  eighteen 
months  last  past,  and  that  appellee  was  entitled  thereto ;  that 
appellants,  and  each  one  of  them,  had  for  a  period  of  three 
months  last  past  taken  possession  of  said  pasture  land  and 
converted  the  same  to  their  own  use,  and  prevented  appellee 
from  enjoying  the  use  and  the  benefit  of  said  pasture  l^nd 
for  a  period  of  three  months,  etc. 

The  second  paragraph  avers  substantially  what  is  averred 
in  the  first  paragraph,  except  it  alleges  that  appellants  en- 
tered upon  said  premises,  took  possession  of  a  sugar  camp 
thereon,  tapped  the  trees  to  the  number  of  about  two  hun- 
dred, made  molasses  out  of  the  sugar  water  collected  from 
said  camp  on  said  premises,  and  converted  the  same  to  their  ' 
own  use,  etc. 

The  court  permitted  the  appellee  to  amend  his  complaint 
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on  the  trial  of  the  caase  so  as  to  include  damages  up  to  the 
day  of  trial. 

The  appellants  answered  by  general  denial,  and  by  a  sec- 
ond paragraph,  which  seeks  to  justify  their  acts  on  the 
ground  that  they  were  the  owners  and  entitled  to  the  pos« 
session  of  the  premises  at  the  times  the  various  acts  of  tres- 
{)ass  were  alleged  in  the  complaint  to  have  been  committed. 
»  On  the  trial  of  the  cause  a  verdict  was  returned  in  favor 
of  the  appellee  for  $60.  There  was  a  motion  for  a  new 
trial,  which  was  overruled  and  judgment  rendered  on  the 
verdict. 

Error  of  the  court  in  overruling  the  motion  for  a  new 
trial  is  the  only  error  assigned. 

It  was  admitted  on  the  trial  that  the  appellant  Irene 
Lowrey  owned  in  fee  simple  five^sixths  of  the  one  hundred 
and  sixty  acres  of  the  land ;  that  she  owned  the  fee  simple 
of  all  the  lands  where  it  is  alleged  said  trespasses  were  com- 
mitted, and  so  owned  the  fee  simple  in  said  land  at  the 
time  when  it  is  alleged  said  trespasses  were  committed ;  that 
Sarah  Shafer,  on  the  23d  day  of  July,  1886,  was  the  owner 
of  the  life-estate  in  said  lands,  and  that  she  continued  to 
hold  a  life  interest  therein  until  the  21st  day  of  November, 
1887,  when  she  died. 

The  appellants'  motion  for  a  new  trial  contained  forty-one 
causes,  the  first  two  presented  are,  the  verdict  of  the  jury 
is  not  sustained  by  sufficient  evidence,  and  is  contrary  to  the 
evidence. 

The  verdict  of  the  jury  is  contrary  to  law.  It  is  unnec- 
essary here  to  reiterate  the  rule  of  law  of  the  Supreme  Court 
so  familiar,  that  a  case  will  not  be  reversed  where  there  is 
evidence  tending  to  sustain  the  judgment.  There  was  much 
conflict  in  the  evidence,  but  the  evidence  was  sufficient  to 
result  in  a  verdict  for  the  appellee.  We  can  jiot  interfere 
with  the  finding.  As  to  the  second  aasignment  that  the 
verdict  is  contrary  to  law,  a  more  important  question  is  pre- 
sented, and,  perhaps,  one  of  more  vital  importance  than  any 


NOVEMBER  TERM,  1890.  249 

Lowrej  etaLv.  Beef. 

other  in  t&e  case.  There  is  no  doubt  that  as  Mrs.  Bhafer 
owned  only  a  life-estate  in  the  lands^  her  decease^  on  the 
2l8t  day  of  November,  1887,  put  an  end  to  appellee's 
right  to  possession  of  the  lands,  and  that  he  had  no  rights 
under  the  lease  except  to  the  growing  crops  on  the  lands 
at  the  time  of  the  death  of  the  lessor.  The  wheat  ap- 
pellee had  sowed  in  the  fall  of  1887,  and  Was  growing  at  the 
time  Mrs.  Shafer  died,  belonged  to  the  appellee.  Dorsett  v. 
Chray,  98  Ind.  273.  The  rents  which  accrued  previous  to 
the  death  of  the  lessor  are  collectible  by  the  personal  rep- 
resentative, but  those  that  accrued  afterwards  by  the  heir. 
King  v.  Anderaoriy  20  Ind.  385.  To  entitle  the  appellee  to 
any  other  interest  in  the  lands  for  a  period  after  the  death 
of  the  lessor,  he  must  have  shown  that  a  contract  existed 
between  himself  and  the  appellants,  by  virtue  of  which 
there  arose  the  relation  of  landlord  and  tenant,  and  that 
this  relation  existed  at  the  time  when  the  alleged  trespasses 
occurred.  There  is  no  contention  that  appellee  was  not 
the  tenant  of  Mrs.  Shafer  up  to  the  27th  day  of  Novem- 
ber, 1887,  and  that  he  did,  about  the  time  of  the  expira- 
tion of  the  first  year  of  his  tenancy,  and  after  he  had  paid 
the  rental  for  that  year,  pay  Mrs.  Shafer  f  100,  and  ex- 
ecuted to  her  his  two  notes  for  (100  each,  due  March  Ist, 
1888,  and  September  1st,  1888,  for  the  rental  of  the  land  for 
the  second  year  of  his  tenancy,  and  that  after  this  time  he 
sowed  forty  acres  in  wheat  on  the  land.  It  is  very  clear 
that  the  notes  went  into  the  possession  of  Irene  Lowrey,  a 
remainder-man,  who  owned  all  the  land  and  parts  of  the 
land  upon  which  it  is  alleged  the  trespasses  were  committed, 
and  the  appellee,  after  the  death  of  Mrs.  Shafer,  and  before 
March  1st,  1888,  paid  the  appellant  Irene  Lowrey,  who  still 
held  in  her  possession  his  note,  at  her  request  and  that  of  her 
agent,  $84.10,  the  pro  rata  share  of  the  rent  due  her  for  the 
second  year  of  appellee's  tenancy,  and  that  she  gave  him 
credit  on  the  note  for  the  amount  so  paid ;  thaj;  appellee  re- 
mained in  possession  of  the  lands  with  the  full  knowledge 
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and  without  objection  of  the  remainder-man  ;  that  there  was 
some  talk  after  the  payment  of  the  note  due  March  Ist,  1888^ 
of  the  lands  held  by  appellee  being  exchanged  for  other 
lands,  which  was  not  consummated,  and  that  the  appellee  so 
remained  in  the  possession  of  the  lands  with  full  knowledge 
and  without  any  objection  of  the  remainder-man,  and  with- 
out notice  to  quft,  until  the  29th  day  of  May,  1888,  when 
the  appellant  Irene  Lowrey  served  notice  upon  the  appel- 
lee to  quit  and  deliver  up  at  the  end  of  the  current  year  the 
possession  of  the  premises.  We  think  under  these  facts  a 
new  demise  was  created,  and  that  the  appellee  had  thereby 
the  right  to  remain  in  and  hold  possession  of  the  lands  until 
the  1st  day  of  September,  1888,  the  end  of  the  second  year's 
tenancy,  and  that  the  appellants  were  trespassers  as  charged 
in  the  complaint.  Thiebaud  v.  FirU  NaJPl  Bank^  42  Ind. 
212;  MeOrillis  v.  Staie,  69  Ind.  169;  ToUe  v.  Orth,  75Ind. 
298 ;  Rothsehild  v.  Williamson,  83  Ind.  387 ;  Goomler  v. 
Hefner,  86  Ind.  108 ;  Hoffman  v.  MoOollwm,  93  Ind.  326 ; 
Bollenbaeker  v.  Friits,  98  Ind.  50 ;  Dorsett  v.  Gray,  9upra. 

The  third  assignment  of  error  is,  ^'  the.  damages  found  by 
the  jury  are  excessive. *' 

There  was  much  evidence  as  to  the  tearing  down  of  fences, 
cutting  down  timber,  as  to  cattle,  horses  and  hogs  running 
on  the  enclosed  lands,  as  to  tapping  sugar  trees,  using  the 
water  therefrom  in  making  molasses,  the  evidence  of  the 
value  of  the  pasture  land,  sugar  camp,  etc. 

The  appellee  states  in  his  evidence  that  his  fence  was  torn 
down  and  appellants  refused  to  allow  him  to  rebuild  it ;  that 
he  thereby  lost  the  use  of  his  pasture  for  his  horses,  hogs  and 
cattle  to  his  damage  of  $76. 

There  is  nothing  in  the  evidence  on  the  question  of  dam- 
ages that  would  justify  an  interference  with  the  judgment. 

The  appellants,  in  the  motion  for  a  new  trial,  assign  thirty- 
four  alleged  errors  committed  by  the  court,  in  the  admission 
of  certain  evidence,  the  refusal  to  admit  certain  evidence,  and 
in  refusing  to  strike  out  certain  evidence.     It  would  be  im- 
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possible  to  present  the  questions  attempted  to  be  raised  un- 
der these  several  alleged  errors  without  copying  the  evidence, 
which  is  voluminous,  almost  entirely  into  this  opinion.  We 
have  carefully  examined  each  question  raised  by  the  motion 
as  to  the  admission,  or  refusal  to  admit,  evidence,  or  refusal 
to  strike  out  evidence.  Much  of  the  evidence  so  admitted 
was  in  some  sense  material  and  pertinent  to  the  issue.  Some 
of  it  may  have  have  been  immaterial,  but  we  are  unable  to 
find  in  the  record  wherein  the  court  admitted,  refused  to  ad- 
mit, or  refused  to  strike  out  improper  evidence  that  could 
have  in  the  remotest  degree  harmed  the  appellants  on  the  trial 
of  the  cause. 

The  appellants  insist  that  the  court  erred  in  allowing  ap- 
pellee to  introduce  evidence  of  acts  of  trespass  occurring 
after  the  filing  of  the  original  complaint  and  before  trial. 
The  court  did  sustain  appellants'  objection  to  such  evi- 
dence, but  an  offer  by  appellee  to  make  such  proof  caused  the 
appellants  to  withdraw  the  objection,  and  the  court  allowed 
the  appellee  to  amend  his  complaint  to  conform  to  the  evi- 
dence, and  the  evidence  went  to  the  jury  without  objection, 
and  if  such  was  error  the  appellants  have  not  properly  saved 
the  question  for  this  court,  as  no  bill  of  exceptions  was  filed 
setting  forth  the  ground  of  complaint,  which  is  the  proper 
and  only  way  in  which  that  question  can  be  determined  by 
this  court. 

The  appellants  contend  that  the  court  erred  in  instructions 
given  to  the  jury  of  its  own  motion,  in  giving  instructions 
asked  for  by  the  appellee,  and  in  refusing  and  modifying  in- 
structions asked  for  by  the  appellants. 

We  have  carefully  examined  the  instructions  given  by  the 
court  of  its  own  motion  and  those  given  by  the  court  at  the 
request  of  the  appellee.  The  instructions  as  given  contain 
as  a  whole  a  correct  statement  of  the  law,  and  embrace  the 
issues  in  the  case.  Those  refused  presented  the  theory  of  the 
case  as  claimed  by  the  appellants,  but,  under  the  issues  and 
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evidenoei  were  not  applicable^  and  did  not  correctly  state  the 
law. 

The  court  committed  no  error  in  the  instructions  given 
and  in  refusing  to  give  those  asked  for  by  the  appellants. 

There  is  no  error  in  the  case  for  which  it  should  be  re- 
versed, but  it  is  affirmed,  at  appellants'  costs. 

FUed  May  1, 1891. 


No.  46. 
POSTEL  ET  AL.  V.  OaBD. 

PLBADmo. — Suit  on  Note. — Failure  to  AUege  thai  it  is  Due. — A  f  ailare  to  al- 
lege, in  an  action  on  a  promissory  note,  that  it  is  dne  is  immaterial  if 
the  note  is  made  an  exhibit  and  shows  on  its  face  that  it  is  due. 

Pbagtiob. — Improper  Argument  (^  Counsd. — Injury. — Unauthorized  lan- 
guage of  counsel  used  in  argument,  to  be  available  as  error  on  appeal, 
must  appear  to  have  produced  a  probable  injury  to  the  party  objecting 
to  it.  , 

Same. — Inefficient  Annoer. — Befeeting  Evidence  Offered  upon. — Jk  Inttruetiom 
to  Junff  How  Trtated. — An  advantage  may  be  taken  of  the  insuflSciencj 
of  an  answer  by  rejecting  evidence  offered  in  support  of  it.  A  defend- 
ant is  not  entitled  to  have  an  insufficient  answer  treated  as  sufficient  in 
the  instructions  to  the  jury. 

8alb. — Breach  <if  WoxranJty. — Flmdvng. — In  an  action  on  a  note  given  for  a 
horse,  an  answer  alleging  a  breach  of  warranty,  and  that  the  animal 
was  wholly  worthless  for  the  buyer's  use,  is  not  equivalent  to  an  allega* 
tion  that  it  was  worthless. 

Samk. —  When  Warranty  a  Quedion  for  Jury. — ^If  the  words  used  at  a  sale 
are  not  a  warranty  in  terms,  it  b  proper  to  submit  to  the  jury  the  ques- 
tion whether  they  were  intended  by  the  parties  as  a  warranty. 

Sam£. — Open  Defects. —  Warranty. — Open  and  visible  defects,  or  qualities  of 
articles  sold  and  warranted,  are  not  reached,  as  a  general  rule,  by  the 
warranty,  though  they  be  inconsistent  with  its  terms,  the  law  presum- 
ing that  the  vendor  did  not  warrant  against  defects  and  qualities  whose 
existence  is  clear  to  the  buyer  and  every  body  else.  But  if  the  vendor 
and  vendee  intended  by  their  contract  that  the  warranty  should  cover 
such  defects,  then  the  vendor  is  bound  thereby. 

Sam:e.— Examination  hy  Vendee. — Bdying  upon  Warranty.^-^The  purchaser 
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•    hmfl  a  right  to  relj  upon  an  express  wamnty  though  he  maj  have  had 

an  opportanity  to  examine  the  property. 
BAMJL^IfnpiUd  Wammly  of  Qua/iey.—OEnwa  ^Vnptor.— If  the  sendee  has 

inspected  the  specific  thing  purchased,  the  rule  of  ooveof  Aiiptor  admits 

of  no  exception  of  an  implied  warranty  of  quality. 
Sams.— Jmpjied  ITarraiily  Cbvert  (M^  EoBUling  DrfeeU,— At  common  law  an 

implied  warranty  extends  only  to  defects  existing  at  the  time. 

From  the  Delaware  Circuit  Court. 
6.  JET.  KoonSy  for  appellant. 

Black,  C.  J. — ^The  appellee  sued  the  appellants  upon  a 
promissory  note.  A  demurrer  to  the  complaint  was  over- 
ruled. 

Objection  is  made  to  the  complaint  because  it  did  not  al* 
lege  that  the  note  was  due  at  the  commencement  of  the  ac- 
tion. It  alleged  that  the  note  was  unpaid,  and  a  copy  was 
made  part  of  the  complaint  as  an  exhibit.  The  note  was 
dated  August  24th ,  1887,  and  was  made  payable  twelve 
months  thereafter.  The  complaint  was  filed  on  the  6th  of 
September,  1888.  It  was  sufficiently  shown  by  the  com- 
plaint that  the  note  was  due  at  the  commencement  of  the 
action.  Womaeh  v.  Dunn^  9  Ind.  183 ;  Bmh  v.  Raney^  34 
Ind.  416 ;  Qreea  v.  Lauthain,  49  Ind.  139. 

Judgment  was  rendered  for  the  appellee  upon  a  verdict  for 
the  full  amount  of  the  note.  A  motion  for  a  new  trial  was 
filed  by  the  appellants  and  was  overruled. 

The  attorney  for  the  appellee,  in  his  argument  before  the 
jury,  made  the  following  statement : 

''There  has  evidently  been  some  trick  attempted  to  be 
played  upon  somebody  in  this  case.  These  defendants  took 
it  upon  themselves,  took  the  burden  upon  themselves,  to  open 
and  close  this  case.'' 

The  attorney  for  the  appellants  objected  to  this  language. 
The  objection  was  overruled  by  the  court,  and  to  this  ruling 
the  appellants  excepted.  It  is  not  shown  in  what  connec- 
tion these  words  were  spoken. 

Counsel  for  the  appellants  objected  below  and  argue  here 
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that  the  attorney  for  the  appellee  had  no  right  to  state  to  the 
jury  what  occurred  in  the  formation  of  the  issues  or  in  de- 
termining who  was  entitled  to  open  and  close,  and  had  do 
right  to  say  there  was  any  trick  in  that. 

It  was  true  that  upon  the  state  of  the  issues  the  appellants 
had  the  burden,  and  were  entitled  to  the  open  and  close.  For 
the  attorney  to  say  in  his  argument  that  the  defendants  had 
taken  the  burden  would  not  be  a  violation  of  his  privilege. 
It  might  be  a  very  proper  statement  in  a  discussion  of  the 
evidence.  The  first  sentence  in  the  quotation,  the  sentence 
in  which  the  word  ^^  trick  "  occurs,  is  obscure,  and  its  appli- 
cation  to  the  matter  of  the  second  sentence  is  not  apparent 
It  is  not  manifest  that  the  attorney  charged  that  the  appel- 
lants had  attempted  to  play  a  trick  upon  the  appellee  in  the 
formation  of  the  issues  or  in  taking  the  burden  and  obtain- 
ing the  open  and  close.  It  does  not  appear  from  the  language 
quoted  what  the  trick  was  or  to  what  matter  it  related.  It 
may  be  that  the  language  of  the  attorney  was  reprehensible ; 
but  this  court  indulges  a  presumption  in  favor  of  the  action 
of  the  trial  court  until  the  appellant  has  shown  manifest 
error  which  injured,  or  which  was  calculated  to  injure,  the 
appellant. 

It  may  not  be  possible  for  a  party  to  show  that  the  unau- 
thorized language  of  the  attorney  of  his  adversary  in  argu- 
ment has  been  actually  injurious,  but  to  avail  him  on  appeal 
language  objected  to  by  him  must  appear  to  have  been  such 
that  it  probably  injured  him.  It  must  be  such  that  the  Ap- 
pellate Court  can  see  that  it  was  calculated  to  injure. 

The  control  of  argument  before  the  jury  must  be  largely 
within  the  sound  discretion  of  the  trial  court.  That  discre- 
tion will  not  be  interfered  with  on  appeal  unless  it  appears 
to  have  been  abused.  We  can  not  determine  that  it  was 
abused  in  this  instance. 

The  court  instructed  the  jury  in  its  third  and  fourth  in- 
structions, that  under  the  state  of  the  issues  the  appellee  was 
entitled  to  recover  the  face  of  the  note,  with  interest  and  at- 
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torney's  fees  as  provided  in  the.  note ;  and  that  the  recovery 
might  be  reduced  by  the  damages  which  the  appellants  had 
sustained,  if  any ;  that  the  matters  set  up  in  the  answers  and 
cross-complaint  were  a  warranty  and  a  breach  thereof,  by 
which  it  was  alleged  that  the  appellants  had  sustained  dam- 
ages,  and  which  they  asked  might  be  recouped  or  set  off,  or 
taken  out  of  the  appellee's  note  or  amount  of  recovery.  The 
appellants  insist  that  this  was  error. 

The  answer  consisted  of  two  paragraphs  of  affirmative  de- 
fence, and  a  counter-claim.  They  all  admitted  the  execu- 
tion of  the  note,  and  alleged  that  it  was  given  for  a  certain 
horse  sold  by  the  appellee  to  the  appellants.  Certain  oral 
statements  alleged  to  have  been  made  by  the  appellee  con- 
cerning the'  horse  are  set  up  in  each  paragraph,  the  same 
language  being  attributed  to  the  appellee  in  each.  In  the 
first  paragraph,  and  in  the  counter-claim,  or  third,  para- 
graph, these  statements  were  pleaded  as  warranties.  In  the 
second  paragraph  they  were  alleged  as  fraudulent  represent- 
ations. This  paragraph  was  an  insufficient  pleading,  for  it 
purported  to  be  an  answer  to  the  entire  cause  of  action  stated 
in  the  complaint,  while  it  admitted  that  the  horse  was  worth 
twenty-five  dollars,  and  it  did  not  show  a  return  of  the  an- 
imal to  the  vendor.  It  alleged  that  for  the  buyer's  use  the 
animal  was  wholly  worthless.  This  was  not  equivalent  to 
an  allegation  that  the  horse  was  worthless.  Howard  v.  Cbd- 
walader,  5  Blackf.  225 ;  LafayeUe  Ag'l  Works  v.  Phillips,  47 
Ind.  259.    Issue  was  taken  on  all  these  paragraphs. 

It  was  not  incorrect  to  instruct  that  the  appellee  was  en- 
titled to  recover  on  the  note,  except  so  fiir  as  the  recovery 
might  be  reduced  by  damages  shown  under  the  answer.  The 
court,  in  these  instructions,  treated  all  the  paragraphs  of 
answer  as  setting  up  a  warranty.  This  seems  to  have  been 
the  theory  on  which  the  case  proceeded  at  the  trial.  Coun- 
sel for  the  appellants  presented  a  set  of  instructions,  in  all 
of  which  they  treated  the  alleged  statements  upon  the  theory 
of  their  having  constituted  a  warranty. 
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Originally  the  mode  of  proceeding  on  a  warranty  was  by 
an  action  of  deceit,  grounded  on  a  supposed  fraud,  ifar- 
getaan  v.  Wrighi^  7  Bing.  603 ;  Margetson  v.  Wrighiy  8  Bing. 
454.  In  2  Kent  Com.  478,  a  fraudulent  representation,  or 
a  fraudulent  concealment,  as  to  the  quality  of  goods  sold,  is 
spoken  of  as  amounting  to  a  warranty  in  law;  and  this 
statement  is  referred  to  approvingly  in  Humphreys  v.  dm- 
line,  8  Blackf.  516  (618).  They  would  have  like  effect  by 
way  of  defence.     Low  v.  Oldham^  22  Ind.  51. 

Advantage  may  be  taken  of  the  insufficiency  of  an  answer 
by  rejecting  evidence  offered  in  support  of  it.  Bane  v. 
Ward,  77  Ind.  153.  A  defendant  is  not  entitled  to  have  an 
insufficient  answer  treated  as  sufficient  in  the  instructions  to 
the  jury.  In  treating  all  the  appellants^  paragraphs  of  an- 
swer as  paragraphs  setting  up  a  warranty,  the  court  does  not 
appear  to  have  infringed  materially  upon  the  rights  of  the 
appellants. 

In  its  sixth  instruction  the  court  stated  that  the  appel- 
lants would  not  be  entitled  to  set  off  any  amount  as  against 
the  appellee^s  note,  unless  the  warranty  was  proved  as  al- 
leged in  the  answers  and  counter-claim,  and  that  the  burden 
of  proof  was  upon  the  appellants. 

We  can  not  regard  this  as  a  materially  erroneous  instruc- 
tion merely  for  the  reason  that  there  were  three  statements 
alleged,  either  of  which  might  constitute  a  warranty.  The 
court  also,  in  the  second  instruction  given  at  the  request  of 
the  appellants,  told  the  jury  that  no  particular  form  of 
words  is  necessary  to  make  a  warranty ;  that  any  assertion 
of  the  seller  in  respect  to  the  property,  if  intended  by  the 
seller  and  understood  as  a  warranty,  must  be  considered  as 
such. 

The  instructions  must  be  considered  together;  and  we 
could  not  reverse  the  judgment  upon  a  supposition  that  the 
jury  would  understand  from  -the  sixth  instruction  that  proof 
of  any  material  set  of  words  alleged  would  not  avail  the  ap- 
pellants without  proof  of  all  the  sets  pleaded. 
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The  court  in  its  instructioDS  left  it  to  the  jury,  if  they 
fouud  that  the  words  were  used  as  alleged,  to  determine 
whether  they  constituted  a  warranty. 

It  is  insisted  by  the  appellants  that  it  was  the  province  of 
the  court  to  construe  the  words  and  to  tell  the  jury  that  they 
constituted  a  warranty. 

The  jury  would  understand  from  the  instructions,  taken  as 
a  whole,  that  the  court  was  submitting  the  words  to  them  as 
being  sufficient  to  constitute  a  warranty  if  they  should  find 
that  they  were  so  intended  by  the  parties  to  the  contract. 

None  of  the  words  being  a  warranty  in  terms,  it  was 
proper  to  submit  to  the  jury  the  question  whether  they  were 
intended  by  the  parties  as  a  warranty.  Hoitse  v.  Fori,  4 
Blackf.  293;  Jones  v.  Quick,  28  Ind.  125. 

The  court,  in  instructing  as  to  the  circumstances  under 
which  the  rule  caveat  emptor  prevails,  used  some  words 
which  if  taken  alone  might  have  been  understood,  perhaps, 
as  implying  that  there  would  be  no  warranty  of  the  sound- 
ness of  an  article  if  it  were  present  and  the  buyer  had  an 
opportunity  of  seeing  and  inspecting  it,  and  the  defect  or 
unsoundness  was  apparent  and  could  be  seen  by  the  buyer. 
It  is  true  that  the  general  principle  is,  that  open,  visible 
defects  or  qualities  of  goods  sold  and  warranted  are  not 
reached  by  the  warranty,  though  they  be  inconsistent  with 
its  terras,  the  seller  not  being  supposed  to  warrant  against  de- 
fects and  qualities  whose  existence  is  clear  to  the  buyer  and 
and  everybody  else.  President,  etc,  v.  Wadleigh,  7  Blackf. 
102. 

This  rule  applies  where  the  defects  are  such  that  they  can 
not  be  supposed  to  have  been  intended  by  the  parties  to  have 
been  insured  against.  But  whatever,  under  the  circumstances, 
the  parties  can  be  said  to  have  intended  by  their  contract,  to 
that  the  seller  will  be  held  as  to  other  lawful  engagements. 
Shardan  v.  Kyler,87  Ind.  38. 

The  purchaser  has  a  right  to  rely  upon  an  express  war* 
Vol.  1.— 17 
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ranty  thoagh  he  may  have  had  an  opportunity  to  examine 
the  property.     First  NatH  Bank  v.  Orindstaffy  46  Ind.  168. 

So  far  as  an  ascertained  specific  chattel,  already  existiDg, 
and  which  the  bayer  has  inspected  is  concerned,  the  rule  of 
caveat  emptor  admits  of  no  exception  by  implied  warranty  of 
quality.  Benjamin  Sales,  section  644;  Bowman  v,  Clemmer^ 
50  Ind.  10. 

'^  Where  there  is  a  sale  of  a  definite  existing  chattel  spe- 
cifically described,  the  actual  condition  of  which  is  capable 
of  being  ascertained  by  either  party,  there  is  no  implied  war- 
ranty.'^    Benjamin  Sales,  section  667. 

When  the  entire  instruction  in  which  the  language  in  ques- 
tion relating  to  the  common  law  rule,  eaveai  emptoTy  is  con- 
sidered in  connection  with  other  instructions  given,  it  is  ap- 
parent that  in  the  portion  referred  to  the  court  was  not 
speaking  of  an  express  warranty,  but  the  language  was  in- 
tended by  the  court,  and  would  be  understood  by  the  jury, 
as  relating  to  an  implied  warranty. 

One  of  the  grounds  assigned  in  the  motion  for  a  new  trial 
was  that  the  court  erred  in  sustaining  the  appellee's  objec- 
tion to  a  certain  question  set  out  asked  by  counsel  for  the  ap- 
pellants, of  a  witness  named,  and  in  excluding  the  appellants' 
offer  to  prove  by  said  witness  in  answer  to  said  question  cer- 
tain facts  stated. 

Upon  examination  of  the  bill  of  exceptions  containing  the 
evidence,  we  find  that  a  question  similar  to  that  set  out  in 
the  motion  was  asked  of  the  witness  named,  and  that  he  an- 
swered the  question,  and  that  no  objection  appears  to  have 
been  made  to  the  question  or  answer  by  the  appellee,  but  that 
the  court  itself  said  the  evidence  was  too  remote. 

Counsel  for  appellants  then  made  an  offer  of  proof  concern- 
ing the  physical  condition  of  the  animal  in  question  in  June, 
1888;  that  it  then  had  the  blind  staggers;  the  sale  of  the 
horse  having  occurred,  and  the  note  in  suit  having  been  ex- 
ecuted in  August,  1887.  The  court  ruled  that  if  the  animal 
was  not  afflicted  with  the  disease  at  the  time  of  the  sale  the 
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evidence  was  not  proper.  Thereupon  counsel  for  appellants 
offered  to  prove  that  the  first  time  the  hot  season  came  the 
condition  in  question  came  on,  but  the  court  overruled  the 
offer. 

Without  regard  to  the  manner  in  which  the  alleged  error 
is  presented^  as  to  which  we  make  no  decision,  it  seems  that 
the  court  committed  no  error. 

The  representation  and  warranty  of  soundness  stated  in 
the  answer  related,  by  the  form  thereof,  to  the  time  of  the 
sale.  There  was  no  offer  of  proof  that  the  animal  had  said 
disease  at  the  time  of  the  sale,  and  there  was  no  question 
asked  that  was  adapted  to  elicit  such  proof. 

At  common  law  an  implied  warranty  extends  only  to  de- 
fects existing  at  the  time.  GarreU  v.  Heastofij  5  Blaokf.  349. 

We  find  no  material  error. 

The  judgment  is  affirmed,  with  costs. 

Filed  April  80, 1891. 


No.  124. 

Sullivan  v.  O'Hara. 

Lakdlobd  and  Tehakt.  —  Waste.  —  Ejection  of  TencmL  —  Forfeiture  of 
Oropa, — Judgment — In  an  action  hy  a  landlord  against  his  tenant  for 
posession  of  the  leased  premises,  because  of  waste  committed  by  the 
latteri  a  general  judgment  for  possession  in  favor  of  the  former  does  not 
forfeit  the  tenant's  right  to  the  crops  growing  on  the  leased  premises, 
although  he  moved  away  before  they  were  harvested.  Section  286,  B. 
S.  1881. 

Costs. — Replevin, — Dividing  Ooeta  of  Action. — In  an  action  of  replevin  where 
part  of  the  property  is  awarded  the  plaintiff  and  the  remainder  to  the  de- 
fendant, the  costs  may  be  divided  between  the  parties  in  the  same  ratio 
that  the  property  is  awarded  by  the  judgment. 

From  the  Miami  Circuit  Court. 
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L.  B.  Sullivan,  W.  C.  Bailey  and  J.  T.  (hx,  for  appel- 
lant. 

8.  D.  Carpenter,  for  appellee. 

New,  J. — This  was  an  action  in  replevin,  commenced  in 
July,  1887,  in  a  justice's  court  by  the  appellant  against  the 
appellee  to  recover  the  possession  of  one  hundred  and  ninety- 
nine  and  one-half  bushels  of  wheat. 

The  issues  formed  in  the  action  were  tried  by  the  justice, 
with  a  finding  in  favor  of  the  appellant  for  eighty-three  and 
^  bushels  of  the  wheat,  and  in  favor  of  the  appellee  for 
one  hundred  and  twenty-four  and  -f^  bushels  of  the  same. 
Judgment  was  rendered  accordingly,  the  costs  being  taxed 
three-fifths  to  the  appellant  and  two-fifths  to  the  appellee. 

The  case  was  appealed  by  the  appellant  to  the  circuit  court, 
and  there  tried  by  a  jury,  who  found  that  the  appellant  was 
entitled  to  the  possession  of  eighty-three  and  -^  bushels  of 
the  wheat,  of  the  value  of  $64.08,  and  that  the  appellee  was 
entitled  to  the  possession  of  one  hundred  and  twenty-four 
and  -f^  bushels  of  said  wheat,  of  the  value  of  $81.15. 

The  appellant  moved  for  a  new  trial,  as,  also,  that  all  costs 
in  the  circuit  court  be  taxed  against  the  appellee.  Both  of 
these  motions  were  overruled,  and  exceptions  properly  re- 
served. 

The  overruling  of  these  motions  and  th6  rendition  of  judg- 
ment that  part  of  the  wheat  be  returned  by  the  appellant  are 
assigned  as  error  by  the  appellant. 

The  reasons  assigned  for  a  new  trial  are  : 

First,  That  the  verdict  of  the  jury  was  not  sustained* by 
sufficient  evidence. 

Second,  That  it  was  contrary  to  the  evidence. 

Third,   That  it  was  contrary  to  law. 

The  evidence  is  in  the  record,  and  from  that  it  is  made  to 
appear  that  prior  to  the  institution  of  this  suit  the  appellee 
was  the  tenant  of  the  appellant  of  farm  lands  under  a  writ- 
ten lease  from  August  10th,  1885,  to  August  10th,  1886,  and 
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held  over  in  the  year  following  upoD  the  terms  of  the  orig- 
inal lease. 

In  March,  1887,  suit  was  brought  by  the  appellant  against 
the  appellee  before  a  justice  of  the  peace  to  recover  the  lands 
so  occupied  by  the  latter. 

In  the  complaint  it  is  alleged,  among  other  things,  that 
the  appellee  had  committed  waste  by  cutting  timber  on  the 
leased  lands.  There  was  a  finding  and  judgment  in  general 
form  in  favor  of  the  appellant  for  the  possession  of  the  lands, 
and  there  was  at  that  time  a  crop  of  growing  wheat  thereon 
which  had  been  put  in  by  the  appellee  as  the  tenant  of  the 
appellant.  After  the  rendition  of  that  judgment,  and  before 
time  for  cutting  the  wheat,  the  appellee  moved  o£P  the  land. 

Upon  the  trial  in  the  circuit  court  the  appellee  swore  that 
the  appellant  said  to  him  that  he  only  wanted  two-fifths  of 
the  wheat,  that  he  need  not  be  in  a  hurry  about  moving,  and 
that  he  could  take  the  wheat. 

This  the  appellant  in  his  testimony  denied.  When  the, 
wheat  was  scarcely  ripened  the  appellant  cut  it,  but  it  was 
threshed  and  hauled  to  Peru,  the  county  seat,  by  the  appel- 
lee, where  the  appellant  was  offered  two-fifths  of  it,  that  be- 
ing the  proportion  of  the  grain  which  appellant  was  to  have 
by  the  terms  of  the  lease. 

It  is  the  theory  of  counsel  for  the  appellant  that  it  is  shown 
by  the  evidence  that  in  the  suit  before  the  justice  for  the 
possession  of  the  lands  leased  the  appellee  was  ejected  for 
waste,  and  that  this  gave  to  the  appellant  the  sole  right  to 
all  growing  crops. 

If  the  appellee  committed  waste,  and  thereby  incurred  the 
hazard  of  a  forfeiture  of  his  rights  under  the  lease,  as  also  the 
eviction  of  himself  from  the  premises,  a  judgment  of  for- 
feiture and  eviction  against  him  could  not  be  had, except  un- 
der section  286,  R.  S.  1881,  which  reads  as  follows: 

"  Wrongs  heretofore  remediable  by  action  of  waste  shall 
be  subjects  of  action,  as  other  wrongs  in  which  there  may  be 
judgment  for  damages,  forfeiture  of  the  estate  of  the  party 
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offending,  and  eviction  from  the  premises.  Judgment  of 
forfeiture  and  eviction  sliall  only  be  given  in  favor  of  the 
person  entitled  to  the  reversion  against  the  tenant  in  posses- 
sion when  the  injury  to  the  estate  in  reversion  shall  be  ad- 
judged in  the  action  to  be  equal  to  the  value  of  the  tenant's 
estate  or  unexpired  term,  or  to  have  been  done  in  malice." 

The  transcript  of  the  proceedings  and  judgment  in  the  case 
for  the  possession  of  the  lands  leased,  discloses  no  such  judg- 
ment as  is  required  to  effect  a  forfeiture  and  eviction. 

It  can  not  be  said,  therefore,  even  if  waste  was  committed, 
that  it  resulted  therefrom  that  the  appellant  became  the  sole 
owner  of  the  wheat  then  growing  on  the  premises. 

We  can  not,  in  the  face  of  the  statute,  indulge  in  any  pre- 
sumption as  to  what  the  jury  may  have  believed,  or  what 
the  evidence  may  have  been,  upon  the  subject  of  the  injury 
to  the  estate  in  reversion  being  equal  to  the  value  of  the 
tenant's  estate  or  unexpired  term,  or  that  if  there  was  such 
injury  it  was  done  in  malice. 

Forfeitures  are  not  favored  by  law.  They  must  be  strictly 
construed.  Bacon  v.  Western  Furniture  Co.,  53  Ind.  229 ; 
Jenkins  v.  Jenkins,  63  Ind.  415;  Hill  v.  Nisbet,  100  Ind. 
341 .  See,  b\bo,  BoUenbaeker  v.  Fritts,  98  Ind.  50,  where  sec- 
ijon  286,  supra^  was  directly  involved. 

It  not  appearing,  therefore,  from  the  record  that  the  ap- 
pellant was  the  sole  owner  of  the  wheat  at  the  time  he  brought 
his  action  to  replevy  the  same,  and  it  not  appearing  that  his 
share  thereof,  which  under  the  lease  was  two-fifths,  had  ever 
been  set  apart  by  the  tenant  for  him,  he  can  not  very  well 
complain  of  the  result  of  the  trial  in  the  circuit  court. 
Lacy  V.  Weaver,  49  Ind.  373 ;  Bowen  v.  Roach,  78  Ind.  361 ; 
Cunningham  v.  Baker,  84  Ind.  697 ;  Schenck  v.  Long,  67 
Ind.  579 ;  Chicago,  etc.,  B.  W.  Co.  v.  Linard,  94  Ind.  319. 

The  apportionment  made  by  the  court  of  the  costs  was 
consistent  with  the  verdict  of  the  jury,  and  the  judgment 
entered  upon  the  verdict. 
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Tliere  is  no  error  in  the  record  of  which  the  appellant  can 
complain. 

The  judgment  is  affirmed,  with  costs. 

FUed  April  30, 1891. 


No.  03. 

•       McKendry  et  al.  v.  Sinker,  Davis  &  Co. 

FsJLCrriCR,— Appeal, — Section  SSO^  R.  S,  18S1,  Abandoning  Intention  to  Ap- 
peal under, — A  party  who  has  annoanced  his  intention  to  reserve  ques- 
tions for  decision  upon  appeal  under  section  630,  R.  S.  1881,  may  at  any 
time  abandon  such  intention  and  prosecute  an  appeal  under  the  general 
provisions  of  the  practice  act,  and  have  decided  all  questions  properly 
raised  by  the  record. 

IvfftRVCTioVB,— Assignment  a$  Cause  /or  New  Trial — An  assignment  as  a 
cause  for  a  new  trial  that  the  court  erred  in  the  giving  of  **  instructions 
numbered  from  one  to  nine,  inclusive,  and  in  giving  each,  of  said  in- 
structions," challenges  the  correctness  of  each  instruction  severally. 

Sale. —  Warranty, — Burden  of  Proof, — Absence  of  Evidence. — In  an  action  of 

.  breach  of  warranty  in  the  sale  of  a  boiler,  where  it  is  alleged  that  the 
boiler  leaked  and  was  unfit  for  use,  and  that  it  was  warranted  by  the 
defendant  to  perform  the  work  for  which  it  was  purchased,  if  properly 
adjusted  and  fairly  tested,  it  is  error  to  charge  the  jury  that  the  burden 
rests  upon  the  defendant  to  prove  that  the  leakage  and  unfitness  of  the 
boiler  were  caused  by  improper  tests  and  adjustment ;  and  such  error  is 
available  even  though  the  evidence  is  not  in  the  record. 

From  the  Marion  Superior  Court. 

A.  C.  Harris,  for  appellants. 

A.  C.  AyreSf  E.  A.  Brown  and  L.  if.  Harvey j  fok*  appellee. 

CRUMPACKERy  J. — McKendry  and  Kirby  sued  Sinker, 
Davis  &  Co.,  in  the  Marion  Superior  Court,  for  damages  for 
an  alleged  breach  of  warranty  implied  in  the  sale  of  a  steam- 
generating  boiler. 

They  alleged  in  their  complaint,  in  effect,  that  they  were 
engaged  in  operating  a  heading  factory  at  Muncie,  Indiana, 
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and  in  1887  they  purchased  of  Sinker,  Davis  &  Co.,  a  cor- 
poration engaged  in  manufacturing  boilers  in  the  city  of  In- 
dianapolis, Indiana,  a  boiler  to  supply  motive  power  to  their 
said  heading  factory;  that  said  boiler  was  bought  for  a 
specific  purpose,  which  was  known  to  the  vender,  under 
such  circumstances  as  to  raise  an  implied  warranty  of  its 
fitness  and  adaptability  to  the  purpose  for  which  it  was 
bought.  It  was  delivered  to  the  purchasers,  at  the  city  of 
Indianapolis,  and  by  them  taken  to  Muncie  and  properly 
set  up  in  their  factory  and  adjusted  to  the  machinery  therein, 
and  upon  a  fair  test  it  proved  to  be  unfit  for  the  purpo^ 
for  which  it  was  purchased,  and  failed  to  fill  the  conditions 
of  the  warranty. 

Issues  were  joined  by  the  general  denial,  and  the  cause 
was  tried  in  said  court  in  special  term,  by  a  jury,  and  a  ver- 
dict returned  in  favor  of  the  plaintiff  below.  With  the 
general  verdict,  the  jury  returned  answers  to  a  series  of  in- 
terrogatories submitted  to  them  under  the  direction  of  the 
court  at  the  request  of  the  parties. 

The  defendant  moved  for  a  new  trial,  assigning  a  number 
of  reasons  therefor,  among  which  was  error  of  law  in  giv-* 
ing  to  the  jury  instructions  numbered  from  one  to  nine  in- 
clusive, and  in  giving  each  of  said  instructions. 

This  motion  was  denied  by  the  court  and  exceptions  were 
duly  saved  and  judgment  was  entered  upon  the  verdict. 
All  of  the  instructions  given,  with  the  exceptions  duly  en- 
dorsed thereon  and  signed  by  the  judge,  were  filed  and  made 
part  of  the  record, 

A  special  bill  of  exceptions  was  prepared  and  tendered  by 
the  defendant,  reciting  what  the  evidence  tended  to  prove, 
and  the  defendant  announced  to  the  court  its  intention  to 
appeal  from  the  judgment,  under  section  630,  R.  S.  1881, 
saving  and  reserving  for  the  decision  of  the  Appellate  Court 
questions  arising  upon  the  exceptions  to  the  instructions 
given,  and  especially  to  instruction  numbered  five.    This  bill 
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of  exceptions  was  duly  signed  and  approved  by  the  presid- 
ing judge  and  made  part  of  the  record. 

The  whole  record  thus  made  up  was  taken  before  the  su- 
perior court  in  general  term  on  appeal,  and  the  only  error 
assigned  there  was  the  overruling  of  the  motion  for  a  new 
trial.  The  court  in  general  term  reversed  the  judgment,  for 
error  in  giving  instruction  numbered  five,  and  directed  a 
new  trial. 

This  appeal  brings  before  us  for  review  the  judgment  of 
the  superior  court  in  general  term  ordering  a  new  trial  of 
the  cause. 

We  are  confronted  at  the  outset  with  a  question  of  prac- 
tice. Counsel  for  appellants  very  earnestly  insists  that  the 
record  presents  no  question  for  decision,  and  he  devotes  con- 
siderable space  to  the  discussion  of  appeals  under  section  630 
of  the  code. 

We  have  before  us  the  same  record  that  in  legal  contem« 
plation  was  before  the  superior  court  in  general  term,  and 
if  no  question  was  properly  raised  by  the  record,  it  follows 
as  a  matter  of  course  that  the  judgment  of  the  general  term 
can  not  stand. 

The  record  contains  the  pleadings,  entries,  motion  for  a 
new  trial  and  the  instructions,  and  properly  presents  the  ex- 
ceptions to  the  instructions  as  upon  a  general  appeal,  unless 
we  hold  that  when  a  party  announces  his  intention  to  reserve 
special  questions  for  decision  under  section  630,  supra,  he  is 
thereby  precluded  from  prosecuting  a  general  appeal  raising 
the  $ame  questions. 

We  can  not  so  hold,  as  in-  our  opinion  section  630  is  not 
exclusive  in  its  purview,  and  one  who  has  announced  his  in- 
tention to  reserve  questions  for  decision  upon  appeal  under 
its  provisions  may  at  any  time  abandon  such  intention  and 
prosecute  an  appeal  under  the  general  provisions  of  the  prac- 
tice act,  and  have  decided  all  questions  properly  raised  by 
the  record. 

In  this  case  the  record  presents  practically  the  same  ques- 


266        APPELLATE  COURT  OF  INDIANA, 

McKendry  ttoLv,  Sinker,  Dayis  St  Go. 

tion^  viewed  as  a  general  appeal,  as  woald  have  been  raised 
under  the  provisions  of  section  630,  if  the  bill  of  exceptions 
had  been  in  proper  form,  so  we  can  not  disregard  the  ques- 
tions contained  in  the  record  nor  decline  to  decide  them. 

We  do  not  decide,  however,  that  these  questions  are  not 
properly  before  us  under  the  provisions  of  section  630,  as 
we  deem  it  unnecessary  to  discuss  that  subject,  because  the 
record  raises  the  same  matters  viewed  as  a  general  appeal. 

Instruction  numbered  five,  the  giving  of  which  resulted 
in  a  reversal  of  the  judgment  by  the  court  in  general  term, 
is  as  follows : 

*^  If  you  should  find  from  the  evidence  in  the  cause  that 
the  boiler  in  question  was  purchased  to  replace  another  boiler 
in  the  factory  of  the  plaintifis,  and  that  the  furnace  and  its 
attachments  in  which  the  boiler  to  be  replaced  had  been 
used,  and  this  one  bought  of  the  defendant  was  set  or  placed 
by  plaintifis  was  not  properly  constructed  and  suited  for  the 
reception  of  this  boiler  bought  of  the  defendant  and  placed 
therein,  if  it  was  so  placed,  and  it  was  the  improper  constrac- 
tion  of  the  furnace  and  its  attachments  in  which  said  boiler 
was  set  or  placed,  and  not  any  defective  workmanship  in  the 
making  of  the  boiler  that  produced  the  leakage  in  the  boiler 
and  its  unfitness  for  use,  then,  and  in  case  of  such  finding, 
your  verdict  should  be  for  the  defendant,  but  the  burden  is 
upon  the  defendant  to  prove  by  a  preponderance  of  the  evi- 
dence in  the  cause,  that  the  leakage  in  and  unfitness  of  the 
boiler  for  use  was  so  caused.''. 

Counsel  for  appellants  insists  that  the  assignment  as  a  cause 
for  a  new  trial  of  the  giving  of  instructions  numbered  from 
one  to  nine,  inclusive,  and  in  giving  each  of  said  instruc- 
tions,'' does  not  challenge  the  correctness  of  each  instruction 
severally,  but  questions  the  whole  series  collectively,  and  if 
any  one  was  correct  the  motion  was  rightly  overruled  by  the 
special  term. 

This  question  has  been  settled  adversely  to  the  theory  of 
counsel  in  a  number  of  decisions  of  the  Supreme  Court. 
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City  of  Lafayette  v.  Larson,  73  Ind.  867  ;  Nofainger  v.  Rey* 
noldsy  52  Ind.  218. 

The  objection  made  to  the  instruction  quoted  is  that  it  im- 
properly placed  with  the  appellee  the  burden  of  proving 
that  the  unfitness  of  the  boiler  was  occasioned  by  the  defect- 
ive furnace  and  attachments  upon  which  it  was  placed  by  the 
appellants.  Considering  this  as  a  general  appeal,  the  evi- 
dence is  not  before  us,  and  if  the  instruction  would  have 
been  pertinent  to  any  supposable  evidence  that  might  prop- 
erly have  been  adduced  under  the  issues  made  by  the 
pleadings,  it  must  be  upheld. 

The  complaint  declares  upon  an  alleged  breach  of  a  war- 
ranty implied  in  the  sale  of  a  boiler,  for  a  special  purpose. 
The  boiler  was  sold  and  delivered  to  the  appellants  in  the 
city  of  Indianapolis,  with  the  understanding  that  it  should 
be  taken  by  them  to  Muncie,  and  be  placed  and  adjusted  in 
their  heading  factory.  The  engagement  of  the  appellee  was 
that  the  boiler  should  perform  the  work  for  which  it  was 
purchased,  if  properly  adjusted  and  fairly  tested,  and  upon 
its  failure,  after  being  so  tested,  the  appellee  would  be  liable 
for  the  damages  resulting.  Lafayette^  etc,.  Works  v.  PhilUpB^ 
47  Ind.  259 ;  Robinsony  etc..  Works  v.  Chandlery  56  Ind.  575 ; 
Johnston,  etc.,  Co.  v.  BarUey,  81  Ind.  406. 

It  was  necessary  for  the  appellants,  in  order  to  establish  a 
liability  upon  the  warranty  sued  upon,  to  prove  the  fact  of 
the  warranty,  the  proper  adjustment  and  fair  test  of  the 
boiler,  and  its  failure  to  fitly  perform  the  work  it  was  war- 
ranted to  do.  The  general  denial  put  all  of  these  questions 
in  issue,  and  the  burden  of  proving  them  was  originally  with 
the  appellants,  and  it  is  impossible  to  conceive  of  any  con- 
dition of  facts  pertinent  to  the  issues  that  would  change  the 
burden  to  the  appellee.  In  the  case  of  Fay  v.  Burditt,  81 
Ind.  433,  it  was  said :  '^  Where  the  issue  is  formed  by  the 
averment  of  facts  on  one  side,  and  a  denial  thereof  on  the 
other,  and  the  evidence  is  confined  to  the  inquiry,  whether 
the  facts  averred  were  true,  it  is  plain  that  the  technical  bur- 
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den  of  proof  remains  throughoat  the  trial  with  the  party 
who  affirms;  but  where,  under  the  issue  so  formed,  it  is 
competent  for  the  defendant,  besides  disputing  the  plaintiff's 
case,  to  admit  it,  and  prove  other  facts  in  avoidance,  as,  for 
instance,  in  cases  before  or  which  originated  before  justices 
of  the  peace,  and  in  actions  for  the  recovery  of  possession  of 
property,  real  or  personal,  there  may  be  clearly  a  shifting  of 
the  burden  of  proof 

This  doctrine  finds  strong  support  in  the  cases  of  Hayes  v. 
Fitchy  47  lud.  21,  and  Meikel  v.  State  Savings  Institution,  etCf 
86  Ind.  355/ 

The  instruction  under  consideration  was  erroneous,  as  ap- 
plied to  the  fact«,  and  no  evidence  could  have  been  adduced 
under  the  issues  that  would  have  made  it  proper. 

It  follows  that  the  Superior  Court,  in  general  term,  did 
not  err  in  ordering  a  new  trial  of  the  cause. 

The  judgment  is  affirmed,  with  costs. 

Filed  May  1,  1891. 


No.  129. 

Crow  v.  Bbxjnson. 

New  Trial. — Admimont  After  Trial  not  Newly  Diaeovered  .K^mm.— Ad- 
missions of  a  defendant  made  after  trial  are  not  newly  discovered 
evidence  within  the  meaning  of  the  statute. 

Appellate  Goubt.. —  Evidence  not  in  Record — Review.— The  Appellate 
Court  will  not  pass  upon  the  question  whether  a  new  trial  should  have 
heen  granted  on  the  ground  of  newly  discovered  evidence,  if  the  record 
fails  to  show  that  it  contains  all  the  evidence  given  on  the  trial. 

Prom  the  Tipton  Circuit  Court. 

G.  H.  Gifford  and  J.  M,  Fippen,  for  appellant. 
J.  A.  Swovelandy  for  appellee. 

Black,  C.  J. — Counsel  for  the  appellant  have  presented 
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only  the  qaestion  whether  the  court  erred  in  overruling  ap- 
pellant's motion  for  a  new  trial ;  and  the  only  specification 
in  the  motion  discussed  is  one  professing  to  assign  newly 
discovered  evidence. 

The  alleged  new  evidence  consisted  of  admissions  of  the 
appellee  made  after  the  trial.  Such  evidence  does  not  con- 
stitute newly  discovered  evidence  within  the  meaning  of  the 
statute.  Sullivan  v.  (y  Conner ^  77  Ind.  149.  See,  also,  /Slfan- 
ley  V.  Peeplea,  13  Ind.  232. 

There  is  in  the  record  a  bill  of  exceptions  containing  evi- 
dence. It  is  followed  in  the  bill  by  these  words :  "  The 
foregoing  evidence  being  all  the  evidence  that  was  given  by 
the  defendant  in  support  of  the  soundness  of  the  horse's 
eyes  in  controversy." 

To  present  to  this  court  the  question  whether  a  new  trial 
should  have  been  granted  upon  the  ground  of  newly  dis- 
covered evidence,  the  record  should  show  that  it  contains  all 
the  evidence  given  on  the  trial.  Cones  v.  Ryman,  9  Ind. 
277 ;  Walpole  v.  Atkinson,  18  Ind.  434 ;  Larrimore  v.  Will- 
iams,  30  Ind.  18;  Sanders  v.  Loy,  45  Ind.  229;  Jackson  v. 
Fowler,  63  Ind.  85.  See,  also,  Kitch  v.  Oatis,  79  Ind.  96 ; 
nines  V.  Ihnver,  100  Ind.  316. 
The  judgment  is  affirmed,  with  costs. 
Filed  May  1, 1891. 


No.  146. 

ZiNK  V.  Dick  et  al. 

FoRKiOH  CovpoBATiom.—FaHure  to  Fik  Agents  AiUhorUy^—StnU  by  As- 
ngnee  tf  NaU  Token  by  iL — The  holder  of  a  note  may  maintain  an  action 
on  it  althongh  the  note  was  taken  by  a  foreign  corporation,  which  had 
not  complied  with  the  provisions  of  sections  3022  and  3030,  R.  8. 1881, 
and  by  it  transferred  to  such  holder. 

PROMISSOBY  Note. — PayoXtU  at  a  Place  not  a  Bank.—Ikfence»—lf  the  place 
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where  a  note  is  payable  parports  to  be  a  bank  within  this  State,  when 
in  fact  it  is  not  such  a  bank  as  the  statute  requires  a  note  to  be  payable 
at  in  order  to  protect  a  bona  fide  purchaser  thereof,  that  fact  mnst  be 
set  up  by  answer,  to  be  available  as  a  defence. 

Same. — Note  Procured  hy  Fraud, — Answer  and  Repiy, — Burden.  —  If  the 
maker  alleges  that  the  note  sued  upon,  which  is  bankable  paper,  was 
procured  by  the  fraud  of  the  payee,  a  reply  to  such  an  answer  that  the 
plaintiff  had  no  notice  or  knowledge  relating  to  such  fraud,  but  took  it 
for  value  in  the  usual  course  of  business,  in  good  faith,  before  maturity, 
is  sufficient.  The  burden  rests  upon  the  plaintiff,  after  the  defendant 
has  shown  that  the  note  was  procured  by  fraud,  to  show  that  he  took 
the  note  in  the  manner  alleged  in  his  reply. 

Vkhire  de  Novo. —  When  Denied, — A  motion  for  a  venire  cb  nooo  will  not 
be  sustained  unless  the  verdict  or  finding  is  so  defective  and  uncertain 
upon  its  face  that  no  judgment  can  be  rendered  thereon. 

From  the  Wells  Circuit  Court. 

A.  N.  Martin  and  E.  G,  Vaughn,  for  appellant. 
Jl  (7.  Branyan,  M.  L.  Spencer,  L.  Mock  and  L.  JS.  Sim" 
monSy  for  appellees. 

Robinson,  J. — This  was  an  action  upon  a  note  payable  to 
bearer  and  in  a  bank,  and  transferred  to  the  appellee  before 
maturity  without  endorsement  in  writing,  in  good  faith,  for 
a  valuable  consideration. 

The  appellant  filed  an  answer  in  abatement  in  two  para- 
graphs. A  demurrer  was  sustained  to  each  of  these  answers, 
and  exceptions  taken. 

Appellant  then  answered  in  six  paragraphs.  A  demurrer 
was  filed  to  each  paragraph  of  the  answer^  was  sustained 
to  the  first,  second  and  fourth,  and  overruled  as  to  the  third, 
fifth  and  sixth,  to  which  appellant  excepted.  On  the  trial 
of  the  cause  the  appellant  withdrew  the  third  and  fifth  para* 
graphs  of  the  answer. 

Appellees  filed  a  reply  to  the  answer  in  these  words : 

*'  Come  now  the  plaintiffs  in  the  above  entitled  cause,  and 
for  reply  to  the  answer  deny  that  they,  or  either  of  them,  had 
any  notice  or  knowledge  whatever  relating  to  the  consider- 
ation of  the  note  sued  on,  the  set-off  therein,  or  the  fraud  or 
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fraudulent  practices  therein  mentioned^  but  they  aver  that 
thej  purchased  said  note  sued  on  in  the  usual  course  of  busi- 
ness, for  a  valuable  consideration  and  in  good  faith,  and  that 
said  note  was  assigned  to  them  before  maturity.'^ 

To  the  reply  appellant  demurred,  which  demurrer  was 
overruled,  and  excepted  to. 

The  cause  was  tried  by  a  jury,  and  under  the  direction  of 
the  court  they  returned  a  special  verdict. 

Appellant  filed  a  motion  for  a  venire  de  novo^  which  was 
overruled,  and  excepted  to. 

Appellant  then  moved  for  a  judgment  in  his  favor  on  the 
pleadings,  which  motion  was  overruled,  and  excepted  to, 
which  was  followed  by  a  motion  to  disregard  and  strike  out 
of  the  special  verdict  the  finding  relating  to  attorney's  fees, 
which  was  overruled,  and  excepted  to. 

Then  came  a  motion  to  render  judgment  in  favor  of  appel- 
lant on  the  special  verdict  of  the  jury,  and  a  motion  for  a 
new  trial,  each  of  which  was  overruled,  and  excepted  to. 

The  first  and  second  assignments  of  error  call  in  question 
the  ruling  of  the  court  in  sustaining  the  demurrer  to  the  first 
and  second  paragraphs  of  appellant's  answer  in  abatement. 
These  answers  do  not  essentially  differ,  and  are  an  attempt  to 
bring  this  action  within  sections  3022  and  3030,  R.  S.  1881. 

The  note  sued  on  was  executed  to  one  Miller  in  his  indi- 
vidual capacity,  who,  appellant  claims,  was  the  agent  of  a 
foreign  corporation,  known  as  the  Noii;hwestern  Ohio  Grain 
and  Seed  Company,  and  as  such  agent  defrauded  the  appel- 
lant in  the  execution  of  the  note  sued  on,  and  that  said  cor- 
poration had  not  complied  with  sections  3022  and  3030,  R. 
S.  1881,  and  that  suit  could  not  therefore  be  maintained  on 
said  note  until  said  corporation  had  complied  with  said  sec- 
tions of  the  statute.  If  the  suit  had  been  commenced  by  or 
for  the  use  of  h  foreign  corporation,  the  position  of  the  ap- 
pellant would  seem  tenable,  but  the  note  in  suit  was  assigned 
to  the  appellees.  There  is  no  corporation  seeking  to  enforce 
a  contract  with  it  or  its  agents,  nor  is  there  any  averment  in 
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either  answer  that  the  assigiiment  to  appellees  was  merely 
colorable,  and  to  avoid  a  statute,  and  that  the  note  was  not 
in  fact  assigned  to  the  appellees.  We  do  not  think  the  an- 
swers aver  any  facts  that  would  bring  this  case  within  the 
sections  of  the  statute  named. 

The  next  error  assigned  is,  error  of  the  court  in  sustain- 
ing the  demurrer  to  the  first,  second  and  fourth  paragraphs 
of  the  answer. 

The  first  paragraph  of  the  answer  pleads  that  the  note  was 
executed  without  consideration,  and  the  second  that  there 
was  a  partial  failure  of  consideration.  The  appellant  urges 
the  sufficiency  of  these  answers  on  the  ground  that  the  com- 
plaint was  bad  because  it  did  not  contain  any  averment  that 
the  Exchange  Bank  of  John  Studebaker  &  Co.,  of  BInfilon, 
Indiana,  where  the  complaint  alleged  said  note  to  be  paya- 
ble, was  a  bank  of  deposit,  discount,  etc.,  and,  therefore,  the 
answers  were  sufficient,  but  if  bad,  a  bad  answer  was  suffi- 
cient answer  to  a  bad  complaint.  The  appellant  takes  an 
incorrect  view  of  the  law.  The  objection  to  the  complaint 
is  not  well  taken.  The  complaint  was  clearly  sufficient,  and 
if  the  fact  that  the  Exchange  Bank  of  John  Studebaker  & 
Co.,  Blufiton,  Indiana,  ^'was  not  a  bank  in  this  State,'' 
within  the  meaning  of  the  expression  used  in  the  statute, 
the  fact  would  have  constituted  matter  of  defence  of  which 
appellant  might  have  availed  himself  in  his  pleadings  and 
evidence.  The  note  in  suit  was  negotiable  as  an  inland  bill 
of  exchange,  and  the  appellant,  as  the  maker  thereof,  was 
liable  to  the  appellees  as  its  endorsees  for  the  amount  due 
thereon.  Whether  it  was  given  without  consideration,  or 
whether  there  had  been  a  partial  failure  of  consideration  or 
not,  the  appellees  being  endorsees  before  maturity,  in  good 
faith,  and  without  notice,  took  the  note  as  against  the.maker 
freed  from  all  equities  and  defences  which  may  have  existed 
between  such  maker  and  the  payee  of  the  note.  The  court 
did  not  err  in  sustaining  the  demurrer  to  the  first  and  second 
paragraphs  of  the  answer.     Gqffing  v.  Hardy,  86  Ind.  369. 
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The  court  also  ruled  correctly  in  sustaining  the  demurrer  to 
the  fourth  paragraph  of  the  answer.  This  answer  seeks  to 
raise  the  question  under  section  251,  R.  S.  1881,  as  to  the 
real  party  in  interest  in  the  action,  but  the  averments  in  the 
answer  only  raise  the  question  that  the  note  was  drawn  in 
the  name  of  an  agent  and  payable  to  such  agent,  and  while 
thus  in  the  agent's  possession  he  endorsed  it  to  an  inno- 
cent purchaser,  and  presents  the  question  under  the  aver- 
ments in  the  answer  that  the  owner  can  not  dispute  the 
transfer. 

The  title  of  appellees  to  the  note  in  suit  is  in  no  way  at- 
tacked by  the  answer.     Wells  v.  Sutton,  85  Ind.  70. 

We  have  set  out  elsewhere  in  this  opinion  the  reply  of  ap- 
pellees to  the  answer  of  the  appellant,  and  the  appellant  now 
claims  that  the  demurrer  should  have  been  sustained  to  the 
reply. 

The  answer  of  appellant,  to  which  the  reply  was  ad- 
dressed, alleged  a  state  of  facts  that  constituted  fraud.  If  the 
appellees  had  notice  of  the  facts  alleged  they  surely  could 
Dot  have  recovered  in  this  action,  and  notice  was  alleged  in 
the  answer. 

The  law  is  well  settled  in  this  State,  that  ^^  In  an  action  by 
an  endorsee  of  a  note  payable  in  a  bank  in  this  State,  and 
proved  by  the  maker  to  have  been  obtained  by  fraud,  the 
burden  of  proof  is  upon  the  plaintiff  to  show  that  he  is  a 
bona  fide  holder  by  endorsement  for  value  before  its  maturity, 
in  the  regular  course  of  his  business.'^  Mitchell  v.  Tomlin- 
sofif  91  Ind.  167. 

In  the  case  of  First  Nafl  Bank  of  Huntington  v.  Ruhl,  122 
Ind.  279,  it  is  said  that  "  Our  cases  have,  however,  uniformly 
held  that  while  the  common  law  rule  protecting  a  bona  fide 
holder  prevails,  yet  they  also  hold  that  in  order  to  receive  its 
protection  it  devolves  upon  the  plaintiff  to  show  that  he  be- 
came a  holder  before  maturity,  without  notice,  and  for  a  val- 
uable consideration,  whenever  the  defendant  makes  it  appear 
Vol..  1.— 18 
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that  the  note  was  obtained  by  fraud.  It  seems  to  follow 
necessarily  and  directly,  that  if  the  answer  shows  that  the 
note  was  obtained  by  fraud  it  states  a  prima  facie  defence, 
sufficient  to  require  a  reply  from  the  plaintiff." 

The  demurrer  was  correctly  overruled  to  the  reply. 

There  was  no  error  in  the  court  in  receiving  the  verdict  of 
the  jury  over  the  objections  of  the  appellant,  and  in  over- 
ruling appellant's  motion  for  a  venire  de  novo.  The  special 
verdict  of  the  jury  covered  all  the  facts  in  the  case,  is  not  un- 
certain or  ambiguous,,  or  so  defective  or  uncertain  upon  its 
face  that  a  judgment  could  not  be  rendered  upon  it.  '^A  mo- 
tion for  a  venire  de  novo  will  not  be  sustained  unless  the  ver- 
dict or  finding  is  so  defective  and  uncertain  upon  its  face  that 
no  judgment  can  be  rendered  upon  it."  Bartley  v.  Phillips^ 
114  Ind.  189. 

The  motions  of  appellant  for  judgment  on  the  pleadings, 
to  strike  out  part  of  the  special  verdict,  to  wit,  so  much 
thereof  as  fixed  the  attorney's  fees  at  $40,  and  for  judgment 
in  fiaivor  of  the  appellant  on  the  special  verdict  of  the  jury 
were  correctly  overruled,  and  appellant  has  assigned  no  rea- 
son why  said  motions,  or  either  one  of  them,  should  have 
been  sustained. 

We  have  passed  upon  all  questions  under  the  assignment 
of  errors  that  have  been  made  available  in  this  court  in  the 
record,  and  find  no  error  for  which  this  case  should  be  re- 
versed, but  the  same  should  be  affirmed,  and  is  affirmed,  with 
costs. 

Filed  April  30, 1891. 


NOVEMBER  TERM,  1890.  275 


McDonald  v.  Hueetis  et  cd. 


No.  123. 

McDonald  v.  Huestis  et  al. 

_0_ 

Promissoky  I^ohk.— GoUateral  WrUten  Agreement. —  An  agreement  in 
writing,  executed  at  the  same  time  a  promissory  note  is  executed,  with 
reference  thereto,  becomes  a  part  of  the  contract,  and  it  and  the  note 
must  be  construed  together  in  ascertaining  the  liability  of  the  maker 
of  such  note  and  J>is  surety. 

Sureties. — Coruiruciion  of  CoiUraei  cf, — A  surety  has  a  right  to  stand  upon 
the  very  terms  of  his  contract  of  suretyship  ;  but  such  a  contract,  like 
the  contract  of  any  other  person,  must  be  given  a  reasonable  interpre- 
tation, in  accordance  with  the  established  rules  of  construction — not  a 
forced  and  unreasonable  construction. 

Same. — CoUaleral  Contract  as  to  IrUerest. — lAabUity  for  Iniereat  Aeeruiny  after 
Note  is  Due, — Aiiamet/^s  Fees. — An  agreement  in  writing  signed  by  the 
payees  of  a  note,  that  the  surety  **  shall  not  be  bound  to  us  for  interest, 
but  for  the  principal  alone,"  relieves  the  surety  from  all  liability  to  pay 
the  interest  accruing  before  the  note  falls  due,  but  not  from  liability 
for  the  interest  accruing  after  its  maturity,  nor  from  attorney's  fees  al- 
lowed when  suit  is  brought  on  the  note. 

From  the  Allen  Superior  Court. 

i2.  (7.  Bell  and  S.  R,  Morris,  for  appellant. 

H.  Oolerick  and  W.  8.  Oppenheirrij  for  appellees. 

New,  J. — This  was  an  action  by  the  appellees,  HuestiB 
and  Hamilton,  against  the  appellant  and  one  Marion  A. 
Webb. 

The  complaint  was  on  five  promissory  notes,  each  of  date 
May  2,  1887,  the  first  due  in  sixteen  months,  the  others  at 
successive  dates  thereafter,  thirty  days  apart,  all  with  7  per 
cent,  interest  from  date  until  paid,  with  attorney's  fees,  exe- 
cuted by  the  appellant  and  said  Webb  to  the  appellees. 

The  appellant  answered,  separately,  for  himself  as  to  so 
much  of  the  complaint  as  sought  to  recover  interest  and  at- 
torney's fees. 

It  is  alleged  in  the  answer  that  the  notes  sued  on  were  of 
a  series  of  twenty  notes,  given  at  the  same  time,  for  fifty 
dollars  each,  wherein  said  Webb  was  principal  and  the  ap- 
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pellant  surety.  That  as  a  part  of  the  same  transactioD  in 
which  the  notes  were  given,  and  to  induce  the  appellant  to 
sign  the  same  as  surety,  the  appellees  executed  to  the  appel- 
lant a  writing  as  follows : 

*  "  FoBT  Wayne,  May  2d,  1887. 
'^  This  memoranda  is  to  show  that  upon  the  twenty  notes 
this  day  executed  to  us  by  M.  A.  Webb  and  Ronald  T.  Mc- 
Donald, as  his  surety,  McDonald  shall  not  be  bound  to  us 
for  interest,  but  for  the  principal  alone.  Said  notes  being 
for  fifty  dollars  each,  and  due  in  successive  dates  of  thirty 
days  apart.  Huestis  &  Hamilton. 

"  By  MONTGOMEBY  HAMILTON." 

A  reply  was  filed  to  the  answer,  and  a  demurrer  thereto 
overruled  and  exceptions  taken. 

At  the  request  of  the  appellant,  the  court  made  a  special 
finding  of  facts,  as  follows : 

'^1.  That  the  defendants  executed  and  delivered  the  sev- 
eral notes  herein  sued  upon,  and  the  same  were  signed  by 
said  McDonald  as  surety  for  his  co-defendant  Webb,  and 
no  other  consideration ;  that  said  notes  are  due  and  wholly 
unpaid. 

'*2.  That  contemporaneously  with  the  execution  of  said 
notes,  and  as  part  of  such  transaction,  the  said  plaintifib  exe- 
cuted and  delivered  to  said  McDonald,  to  induce  him  to 
sign  said  notes  as  surety,  their  agreement  in  writing,  which 
is  in  the  words  and  figures  following :  [Here  follows  the 
agreement  contained  in  the  answer  and  already  given.] 

'^3.  That  the  reasonable  attorney's  fees  for  bringing  suit  on 
said  notes,  are  of  the  value  and  worth  of  ten  per  cent,  of 
the  principal  and  interest  now  due  thereon. 

'^4.  That  the  amount  now  due  on  said  notes,  including  in- 
terest at  seven  per  cent,  from  the  dat«  thereof,  is  two  hi!kn- 
dred  and  eighty-five  dollars  and  ninety-seven  cents,  and  tbe 
attorney's  fee  for  the  collection  of  the  same  is  worth  twenty- 
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eight  dollars  and  fifty-niDe  cents,  making  in  all  the  sum  of 
three  hundred  and  fourteen  dollars  and  fifty-six  cents. 
^'5.  That  the  amount  now  due  on  said  notes,  including  in- 
^  terest  at  six  per  cent,  from  the  maturity  of  each  note  to  the 
present  time,  is  two  hundred  and  fifty-eight  dollars  and 
thirty-three  cents,  and  the  attorney's  fee  for  the  collection  of 
the  same  is  worth  the  sum  of  thirty-five  dollars  and  eighty- 
three  cents,  making  in  all  the  sum  of  two  hundred  and 
eighty-four  dollars  and  sixteen  cents." 

Upon  the  foregoing  facts  conclusions  of  law  are  stated  by 
the  court  as  follows : 

^'1.  Plaintiffs  are  entitled  to  recover  judgment  against  said 
defendant,  Marion  A.  Webb,  as  principal,  the  sum  of  three 
hundred  and  fourteen  dollars  and  fifty-six  cents,  without  any 
relief  from  valuation  or  appraisement  laws. 

'^2.  The  plaintiffs  are  entitled  to  recover  judgment  against 
the  defendant,  Ronald  T.  McDonald,  as  surety  for  said 
Webb,  the  principal  sum  of  two  hundred  and  fifty  dollars, 
with  six  per  cent,  interest  on  each  note  from  the  date  of  its 
maturity,  and  the  further  sum  of  twenty-five  .dollars  and 
eighty-three  cents  attorney's  fee,  making  in  all  the  sum  of 
two  hundred  and  eighty-four  dollars  and  sixteen  cents,  with- 
out any  relief  from  valuation  or  appraisement  laws." 

To  the  conclusions  of  law  the  appellant,  McDonald,  ex- 
cepted.    Webb,  the  principal,  declined  to  join  in  the  appeal. 

Judgment  was  rendered  upon  the  facts  specially  found,  in 
conformitv  with  the  conclusions  of  law. 

The  appellant  questions,  by  proper  assignment  of  error, 
the  conclusions  of  law  stated  by  the  court,  so  far  as  he  is 
made  thereby  liable  for  interest  on  the  notes  sued  on  after 
their  maturity  and  attorney's  fees. 

The  notes  sued  on  and  the  '^  memoranda "  having  been 
executed  at  the  same  time,  and  in  relation  to  the  same  sub- 
ject-matter, as  shown  by  the  special  finding  of  the  court, 
should  be  construed  together.  It  is  beyond  dispute  that  the 
notes  and  ''  memoranda,"  so  far  as  they  affect  the  appellant. 
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must  be  considered  as  forming  one  contract.  Counsel  in  tlie 
case  do  not  differ  on  that  pointy  nor  is  there  any  controversy 
between  them  about  the  execution  of  the  noteig,  and  the  facts 
found  by  the  court. 

We  do  not  think  the  court  erred  in  its  conclusions  of  law, 
as  to  the  liability  of  the  appellant. 

The  liability  of  the  appellant  must  be  measured  by  the 
terms  of  his  contract. 

That  sureties  are^  in  some  respects,  favorites  of  the  law, 
and  have  a  right  to  stand  upon  the  very  terms  of  their  con- 
tracts, is  well  settled.  But  it  is  just  as  well  settled  that  they 
are  bound  by  their  contracts,  and  that  their  contracts,  like 
those  of  other  persons,  must  be  given  a  reasonable  interpre- 
tation in  accordance  with  the  established  rules  of  construc- 
tion. 

The  rule  which  requires  that  sureties  shall  not  be  bound 
beyond  the  terms  of  their  engagements  does  not  require  nor 
authorize  a  forced  and  unreasonable  construction  of  their  con- 
tracts with  a  view  of  relieving  them.  Inoin  v.  Eilbum,  104 
Ind.  113; .  Weir  Plow  Co.  v.  Walmsley,  110  Ind.  242. 

It  is  a  leading  rule  in  the  construction  of  contracts  that 
written  contracts  shall,  if  possible,  be  so  interpreted  as  to 
carry  out  what  the  parties  meant.  And  to  the  end  that  this 
result  may  be  attained,  "  Every  clause  and  even  every  word  of 
contract  should,  when  possible,  have  assigned  to  it  some 
meaning,  and  a  harmonious  whole  be  made  to  appear ;  for  so 
the  parties  plainly  intended,  nor  especially  would  they  wil- 
fully insert  in  their  contract  a  mere  idle  provision.''  Bishop 
Contracts,  section  579.     Inoin  v.  Kilbum,  aupra. 

As  we  have  already  said,  the  notes  sued  on  and  *'  memo- 
randa "  or  writing  executed  by  the  appellees  must  be  treated 
as  forming  the  contract  between  them  and  the  appellant. 

In  this  contract  was  an  absolute  promise  by  the  appellant 
to  pay  the  principal  of  the  notes  at  the  maturity  thereof. 
The  undertaking  and  obligation  to  so  pay  was,  as  between 
the  appellees  and  the  appellant,  just  as  binding  and  unoondi- 
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tional  on  the  part  of  the  latter  as  od  the  part  of  Webb^  the 
principal  on  the  notes. 

It  must  be  assumed^  and  should  not  be  lost  sight  of,  that 
this  was  distinctly  in  the  minds  of  the  appellees  and  the  ap- 
pellant in  fixing  other  parts  of  the  contract.  If  the  appel- 
lant was  to  be  bound  for  the  principal  alone,  it  was  for  the 
payment  of  the  principal  as  he  contracted  to  pay  it,  to  wit, 
when  the  notes  became  due. 

When  the  appellees  executed  the  *'  memoranda,''  which  is  a 
part  of  the  contract  between  them  and  the  appellant,  it  was 
not  necessary  that  the  latter  should  be  reminded  or  admon- 
ished that  he  was  to  pay  the  principal  of  the  several  notes  at 
certain  definite  and  stated  times;  the  contract  was  declaring 
this  all  the  while. 

It  is  unreasonable  to  suppose  that  with  the  promise  of  the 
appellant  to  pay  at  a  certain  time,  and  with  the  expectation 
and  desire  on  the  part  of  the  appellees  that  it  should  be  so 
paid,  it  was  nevertheless  the  intent  and  understanding  of 
the  parties,  that  no  matter  how  much  delay  in  payment 
there  might  be,  nor  what  the  circumstances  attending  the 
delay  after  maturity,  the  appellant  should  only  pay  the  prin- 
cipal. 

The  terms  of  the  contract  do  not  require  such  an  interpre- 
tation. It  is  more  reasonable  to  hold  that,  inasmuch  as  it 
was  the  contract  and  expectation  of  the  parties  that  the  notes 
should  be  paid  at  maturity,  the  interest  which  they  were 
contracting  about,  and  which  the  appellant  was  not  to  be  re- 
quired to  pay,  was  that,  and  that  only,  which  the  notes  would 
bear  from  their  date  to  their  maturity. 

The  appellant  was  not  to  pay  interest  for  that  period,  while 
the  principal  was  to  pay  interest  from  the  date  of  the  notes. 
This  was  a  favor  or  discrimination  in  favor  of  the  appellant, 
that  may  naturally  and  reasonably  have  operated  as  an  in- 
ducement to  the  appellant  to  become  surety. 

The  notes  sued  on,  we  are  informed  by  the  appellant's  an- 
swer to  the  complaint,  are  of  a  series  of  twenty  notes  for 
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fifty  dollars  each,  and  all  alike^  as  we  infer  ftom  the  aver- 
ments in  the  answer,  except  as  to  the  time  of  payment.  The 
*'  memoranda  '^  related  to  all  the  notes.  The  notes  named  in 
the  complaint  all  provide  for  the  payment  of  attorney's  fees, 
aud  it  is  a  reasonable  inference  that  the  same  was  true  of  the 
other  fifteen  notes. 

If  it  was  the  intention  of  the  parties  that  in  no  event  was 
the  appellant  to  be  liable  for  anything  except  the  principali 
why  did  he  not  require  an  exemption  for  himself  from  the 
payment  of  attorney's  fees,  especially  as  he  was  only  surety, 
and  when  there  were  so  many  notes,  and  the  aggregate  amount 
considerable? 

The  construction  we  have  given  the  contract  gives  to  every 
word  and  clause  in  it,  as  we  believe,  a  meaning  that  is  rea- 
sonable and  in  all  respects  consistent  with  the  settled  rules 
of  construction. 

The  assignment  of  error  because  of  the  overruling  of  the 
appellant's  demurrer  to  the  reply  we  pass  without  notice.  It 
is  not  discussed  in  brief  of  counsel  for  appellant.  Error 
which  is  not  discussed  by  the  party  assigning  it  is  waived. 

The  judgment  is  affirmed,  with  costs. 

Filed  May  1, 1891. 


No.  157. 

The  Pennsylvania  Company  v.  Zwick. 

B^ajIjUO AV.—KiUing  Sloek. — Fencing  Track,-^Pleading.—-Antwer,—Dmimrer. 
— In  an  action  for  the  killing  of  plaintiff's  cow  which  had  entered  apoD 
the  defendant's  railroad  track,  where  the  track  ought  to  have  been  se- 
curely fenced  but  was  not,  an  answer  setting  up  matters  of  evidence  from 
which  it  might  be  inferi^  that  it  could  not  have  been  fenced  without 
interfering  with  the  rights  of  the  publici  or  the  free  use  of  the  tracks 
by  the  company  or  jeopardizing  the  safety  of  its  serrants,  but  without 
allegiog  any  issuable  facts  to  that  effect,  is  demurrable 

Pleading.— On/y  UUhnaU  Facts  to  be  Pleaded, — Where  facts  are  sufficiently 


J 


NOVEMBER  TERM,  1890.  281 

The  PenDsylvanis  Company  v.  Zwick. 

pleaded  it  ib  the  duty  of  the  court  to  proclaim  the  law  applicable  to 
them,  and  declare  the  rights  and  liabilities  of  the  parties  upon  such 
facts.  But  it  is  the  office  of  pleading  to  assert  ultimate  or  issuable 
facts,  which  alone  can  call  into  exercise  the  functions  of  the  court  to 
make  the  application  of  the  law,  and  not  mete  matters  of  evidence 
from  which  such  facts  may  be  inferred. 

From  the  Bartholomew  Circuit  Court. 

8.  StamifeTy  for  appellant. 
J.  O,  Orvj  for  appellee. 

Cbumpackeb,  J. — Zwick  sued  the  Pennsylvania  Company 
under  the  statute  for  killing  a  cow  in  Bartholomew  county, 
which  entered  upon  the  railroad  track  and  was  killed,  at  a 
point  where  the  company's  railroad  ought  to  have  been  se- 
curely fenced  but  was  not. 

An  answer  in  one  paragraph  was  filed  to  the  complaint, 
and  a  demiirrer  was  sustained  thereto  and  the  appellant  ex- 
cepted, and  refusing  to  further  plead  judgment  was  rendered 
in  favor  of  the  appellee  for  the  value  of  the  cow. 

The  only  error  assigned  here  is  in  sustaining  the  demurrer 
to  the  answer.     The  answer  is  as  follows : 

''  The  defendant,  for  answer,  says  that  said  cow  got  on  the 
track  of  defendant's  railroad  and  was  killed  within  the  cor- 
porate limits  of  the  town  of  Taylorsville ;  that  the  Madison 
and  Indianapolis  Railroad  Company,  owning  the  railroad 
running  north  and  south  through  said  town,  and  the  Jeffer- 
son vi  lie  Railroad  Company,  owning  another  railroad  run- 
ning parallel  with  and  fifty-six  feet  east  from  the  other  road 
through  said  town,  the  said  two  companies,  more  than  ten 
years  ago,  consolidated  and  became  one  corporation  to  own 
and  operate  said  two  railroads  by  the  name  of  the  Jeffer- 
ville,  Madison  and  Indianapolis  Railroad  Coifkpany,  and  im- 
mediately thereafter  the  owner-company  took  up  the  track 
of  the  Madison  and  Indianapolis  Railroad,  except  in  and 
through  said  Taylorsville,  and  said  track  in  said  town  is 
used  in  switching  and  storing  cars  for  the  business  of  Tay- 
lorsville of  defendant,  who  is  lessee  of  said  railroad ;  that  a 
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street  crosses  said  railroad  about  the  center  of  said  town, 
and  the  depot  of  said  railroad  is  on  said  street,  between  said 
two  tracks;  that  said  old  track  extends  south  from  .said 
street  949  feet ;  on  the  main  track  there  is  a  cattle-guard 
825  feet  south  of  said  street,  and  from  it  south  said  main 
track  is  securely  fenced,  the  fence  on  the  west  side  of  the 
main  track,  next  to  the  old  track,  being  twenty-six  feet 
therefrom,  and  the  main  and  said  old  track  are  not  otherwise 
fenced  from  said  street  south.  About  midway  between  said 
street  and  cattle-guard  a  connecting  track  puts  out  from  said 
old  track  and  connects  with  the  main  track  at  said  cattle- 
guard,  which  connecting  track  is  used  in  transferring  cars 
to  and  from  said  main  track  and  old  track,  and  that  part  of 
said  old  track  south  of  the  north  end  of  said  connecting 
track  is  and  has  been  all  the  time  used  for  storing  cars 
thereon,  to  be  loaded  and  unloaded,  and  to  stand  there  until 
removed  therefrom  in  the  course  of  defendant's  business  at 
said  Taylorsville.  There  is  a  way  along  the  west  side  of 
said  old  track  all  the  way,  used  all  the  time  by  the  public 
and  for  loading  and  unloading  cars  on  said  old  track.  Said 
cow  got  on  said  track  and  was  killed  north  of  said  cattle- 
guard.  She  got  on  from  the  west  side  of  said  old  track,  at 
some  point  between  said  street  and  the  south  end  of  said 
old  track.     A  map  of  the  locality  is  as  follows: '' 

Then  follows  a  diagram  showing  the  location  of  the  sta- 
tion-house, tracks,  switches,  etc. 

We  are  not  favored  with  a  brief  upon  the  part  of  the  ap- 
pellee, but  infer  from  the  argument  of  appellant's  counsel 
that  the  trial  court  held  the  answer  insufficient,  because  it 
did  not  aver  that  the  railroad  could  not  have  been  fenced  at 
the  point  where  the  cow  entered  upon  it  without  interfering 
with  the  rights  of  the  public,  or  the  free  use  of  the  tracks, 
switches  and  station  ground  by  the  appellant,  or  jeopardizing 
the  safety  of  servants  engaged  in  operating  the  railroad. 

It  is  insisted  very  earnestly  on  behalf  of  appellant  that  all 
of  these  facts  are  deducible  from  the  facts  contained  in   the 
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answer,  and  that  it  is  the  duty  of  this  court  to  make  such 
deductions  and  pronounce  the  law  upon  the  facts  thus  ascer- 
tained. 

Where  facts  are  sufficiently  pleaded  it  is  the  duty  of  the 
court  to  proclaim  the  law  applicable  to  them,  and  declare  the 
rights  and  liabilities  of  the  parties  upon  such  facts.  But  it 
is  the  office  of  pleading  to  assert  ultimate  or  issuable  facts, 
which  alone  can  call  into  exercise  the  function  of  the  court 
to  make  the  application  of  the  law,  and  not  mere  mattera  of 
evidence  from  which  such  facts  may  be  inferred. 

It  is  sometimes  quite  difficult  to  distinguish  between  issu- 
able facts  and  evidential  facts,  but  we  are  embarrassed  by  no 
such  difficulty  in  determining  the  quality  of  the  matter  con- 
tained in  the  answer  in  this  case,  for  it  is  plainly  apparent 
that  the  greater  portion  of  it  consists  of  mere  recitals  of  ev- 
idence. 

It  is  an  elementary  rule  of  common  law  pleading,  uni- 
versally recognized  and  applied,  that  pleadings  must  contain 
ultimate  facts,  and  not  evidence,  and  this  rule  became  and  is 
a  part  of  our  system  of  code  pleading.  Avery  v.  Dougherty, 
102  Ind.  443 ;  Wabash,  etc.,  R.  W.  Go.  v.  Johnsoriy  96  Ind. 
40;  Allen  v.  Frazee,  85  Ind.  283;  Boyd  v.  Olvey,  82  Ind. 
294;  Bliss  Code  Pleading,  section  206. 

It  is  occasionally  the  function  of  this  court  to  draw  in- 
ferences from  items  of  evidence  and  declare  the  law  upon  the 
inferences  thus  drawn,  but  that  function  never  can  be  called 
into  action  where  the  question  relates  to  the  sufficiency  of 
pleading,  however  conclusive  the  evidential  or  probative 
facts  may  be. 

In  this  case  the  demurrer  admitted  the  truth  of  only  such 
facts  as  were  correctly  contained  in  the  answer,  and  in  esti- 
mating  the  legal  force  of  the  answer  all  matters  of  evidence 
must  be  eliminated  from  it. 

Our  conclusion  is  that,  purged  of  the  mere  recitals  of  evi- 
dence, the  answer  fails  in  several  essential  particulars  to  state 
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a  cause  of  defence  and  the  demurrer  to  it  was  rightly  sus- 
tained. 

The  judgment  is  affirmed,  with  costs. 

Filed  May  2, 1891. 
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No.  104. 

Stoby  V.  Story. 

PutBKT  AHD  Child. — Dome$Ue  Service. — Exprees  ConiraH  tfBjBjfmetU. — Ham 
Inferred. — Where  a  father  and  hifl  adult  children  live  together  as  mem- 
bers of  the  same  family,  there  is  no  implied  undertaking  on  the  part  of 
either  to  pay  for  services,  but  such  an  undertaking  may  always  arise^ 
not  only  from  an  express  contract,  but  it  may  be  inferred  from  sur- 
rounding circumstances. 

Statute  op  Limitations. — Services. — Coniraci. — Where  services  have  been 
rendered  under  an  agreement  which  does  not  fix  any  specified  time  for 
payment  or  when  the  contract  shall  end,'  it  amounts  to  one  continuous 
contract,  and  the  statute  of  limitations  does  not  begin  to  run  against 
any  cause  of  action  arising  out  of  such  agreement  until  the  service  has 
ceased. 

Pbaotice. — B^ueal  cj  IwirwiwM. — Available  error  can  not  be  predicated 
upon  the  refusal  to  give  instructions  requested,  even  if  they  state  the 
law  correctly,  where  such  instructions  are  substantially  embraced  bj 
those  given  by  the  court  of  its  own  motion. 

From  the  Wabash  Circuit  Court. 

C  -E  Gowffill,  H.  B.  Shivdy  and  —  Ckywgilly  for  appellant. 

Rginhabd,  J. — This  action  was  brought  by  the  appellee 
against  the  appellant,  who  is  her  father,  for  services  ren- 
dered him  by  the  appellee  in  doing  household  and  kitchen 
work,  and  work  on  farm,  from  November,  1879,  to  Novem- 
ber, 1888,  at  |3  per  week. 

The  appellant  answered,  in  six  paragraphs^  as  follows : 

1st.     General  denial. 

2d.     Plea  of  payment. 

3d.     Special  matter,  averring  that  appellee  was  living  as 
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a  member  of  appellant's  family,  withoat  express  oontract  as 
to  wages. 

4th  and  5th.     Set-off. 

6th.     Statute  of  limitations. 

Reply  in  general  denial. 

Upon  these  issues  the  cause  was  submitted  to  a  jury  for 
trial,  and  a  general  verdict  was  returned  in  favor  of  the  ap- 
pellee. With  this  general  verdict  there  were  also  returned 
by  the  jury  answers  to  certain  interrogatories  which  had 
been  submitted  to  them  by  the  court. 

At  the  proper  time  the  appellant  requested  the  court  to 
give  the  jury  certain  special  instructions  prepared  by  his 
counsel,  but  the  court  denied  the  request,  and  the  appellant 
reserved  the  question  by  proper  exceptions. 

In  order  to  determine  whether  or  not  the  court  properly 
refused  these  special  instructions  it  is  proper  to  set  them  out 
here,  together  with  all  the  instructions  given  by  the  court. 

The  instructions  given  were  as  follows  : 

''3d.  If  yon  should  find  in  this  cause  that  the  plaintiff  is 
the  daughter  of  the  defendant,  and  that  she,  at  or  about  the 
time  alleged  in  the  complaint,  went  to  live  with  her  father,  un- 
der an  agreement  and  understanding  that  she  should  live  with 
her  father  as  a  member  of  his  family,  and  for  her  services 
•  she  should  have  her  board  and  lodging,  and  also  that  of  her 
child,  and  that  she  should  have,  in  addition,  what  she  could 
make  out  of  the  surplus  eggs,  and  butter,  and  other  truck 
raised  on  the  farm  and  no  other  compensation,  and  that 
plaintiff  went  on  under  such  an  agreement  and  performed 
the  services  alleged  in  the  complaint,  receiving  the  surplus 
eggs  and  butter  and  other  truck  or  the  proceeds  thereof,  then 
and  in  that  case  the  plaintiff  could  not  recover,  receiving 
her  board  and  lodging  and  that  of  her  child. 

''  1st.  The  court  charges  the  jury  that  while  the  instruc- 
tions of  the  court  are  binding  on  the  jury  as  to  all  proposi- 
tions of  law  in  the  case  under  consideration,  the  jury  are 
the  exclusive  judges  of  all  questions  of  fact,  and  proof,  of 
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the  weight  of  evideuce  and  the  iuference  to  be  drawn  there- 
from. 

'^  2d.  If  the  plaintiff  is  the  daughter  of  the  defendant,  and 
that  fact  seems  to  be  undisputed,  and  if  while  doing  the 
work,  you  find  she  did  the  work,  for  which  she  is  claim* 
ing  pay,  she  lived  and  made  her  home  with  her  father  after 
arriving  at  the  age  of  majority,  and  as  a  member  of  her 
father's  family,  the  plaintiff  is  not  entitled  to  recover  any- 
thing for  such  work,  unless  the  evidence  in  the  case  shows 
an  agreement  or  understanding  between  her  and  her  father 
that  she  should  have  pay  therefor.  Ordinarily,  when  one 
person  does  work  for  another,  who  knowingly  permits  the 
work  to  be  done  and  receives  the  benefit,  the  law  raises  and 
implies  a  contract  for  a  fair  compensation,  but  there  is  no 
such  implied  contract  between  father  and  daughter  while 
living  together  as  members  of  one  family  and  one  does  work 
for  the  other.  And  if  such  was  the  relation  between  these 
parties  while  the  work  was  being  done,  the  defendant  is  not 
liable,  unless  there  was  an  agreement  or  understanding  be- 
tween the  parties  that  compensation  should  be  made.  It 
was  and  is  not  enough  that  this  plaintiff  herself  expected 
or  intended  to  be  paid ;  the  understanding  must  have  been 
mutual.  But  by  this  it  is  not  meant  that  words  must  have 
been  uttered  or  passed  between,  the  parties  expressing  this 
intention,  but  besides  the  mere  doing  of  the  work  by  the 
daughter  for  the  &ther,  under  her  father's  direction,  if  it 
was  so  done,  there  must  be  proof  tending  to  show,  and 
enough  to  satisfy  your  minds  of  the  fact,  that  there  was  an 
understanding  between  the  parties,  an  expectation  of  pay- 
ment by  the  daughter  and  an  intention  to  pay  on  the  part 
of  the  father. 

.*'  3d.  If  the  father  at  the  time  his  daughter,  after  arriving 
at  majority,  was  working  for  him,  knew  that  his  daughter 
was  expecting  payment  for  the  work  so  done,  and  allowed 
her  to  continue  to  work  in  the  belief,  without  notice    that 
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he  did  not  iutend  to  pay,  he  would  be  bound  to  pay.  And 
in  this  case  it  is  a  question  of  fact  for  you,  in  light  of  all 
the  facts  and  circumstances  in  proof,  to  say  whether  there 
was  any  understanding  or  agreement  between  the  parties. 

''4th.  It  is  a  presumption  of  law  that  a  father  is  not  bound 
to  pay  a  daughter,  though  of  age,  for  work  done  by  her 
while  living  at  home  and  as  a  member  of  the  family ;  but 
this  presumption  may  be  overcome  by  proof  of  an  agree- 
ment or  understanding  for  compensation,  and  such  under- 
standing may  be  inferred  from  the  circumstances  shown  in 
evidence  if  the  jury  deem  the  inference  warranted. 

''5th.  If  there  was  an  understanding  between  the  parties 
that  the  work  should  be  paid  for,  and  no  agreement  as  to  the 
amount,  you  should  allow  such  sum  as  under  the  evidence  is 
shown  to  have  been  the  ordinary  and  reasonable  compensa- 
tion for  such  work. 

"  8th.  If  the  jury  are  satisfied  by  a  preponderance  of  the 
evidence  in  the  case  that  the  work  and  labor  sued  for  was 
done  ander  an  agreement  or  understanding  that  the  same 
was  to  be  paid  for,  as  explained  in  these  instructions,  and 
that  said  work  and  labor  was  continued  to  be  performed 
until  within  six  years  before  the  commencement  of  this  suit, 
the  suit  would  not  be  barred  by  the  statute  of  limitation." 

The  instructions  requested  by  counsel  for  appellant,  and 
refused  by  the  court,  are  in  these  words  : 

"  1st.  Gentlemen — If  you  find  from  the  evidence  that  the 
plaintiff,  Melissa  Story,  is  the  daughter  of  the  defendant, 
Lawson  Story,  and  that  she  went  to  live  with  him  as  a  mem- 
ber of  his  family  in  the  year  1879,  and  continued  to  live  with 
him  as  a  member  of  his  family  until  she  left  some  time  in 
the  year  1888,  and  that  during  the  time  she  so  lived  with  the 
defendant  the  services  alleged  in  the  complaint  were  rendered, 
then,  and  in  that  case,  I  charge  you  that  the  law  is  that  the 
plaintiff  can  not  recover  for  the  services  thus  rendered,  unless 
she  proves  by  a  preponderance  of  the  evidence  that  there  was 
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an  express  contract  between  her  and  the  defendant  to  pay  her 
for  the  services  rendered. 

'*  2d.  In  a  case  where  an  adult  daughter  goes  to  live  Id 
the  family  of  her  father's  family  as  a  member  thereof^  and 
while  so  living  in  the  father's  family^  she  performs  services 
for  her  father,  she  can  not  recover  for  the  services  thus  ren- 
dered unless  the  daughter  proves  that  the  services  were  ren- 
dered under  an  express  contract  made  with  the  father,  wherein 
he  agreed  to  pay  her  for  the  services  so  performed. 

*^  4th.  In  a  case  where  a  daughter  who  has  been  living 
with  her  father  as  a  member  of  his  family,  and  while  so  liv- 
ing the  daughter  performs  services  for  her  father  in  and 
about  the  household  or  other  services,  the  law  in  such  a  case 
does  not  create  an  implied  contract  on  the  part  of  the  father 
to  pay  the  daughter  for  her  services,  and  she  can  not  recover 
for  such  services  in  the  absence  of  an  express  agreement  to 
pay  the  same." 

The  appellant,  it  will  be  noticed,  made  no  objections  and 
took  no  exceptions  whatever  to  any  of  the  instructions  given 
to  the  jury  by  the  court ;  but  he  insists  that  the  law  as  stated 
in  the  instructions  requested  and  refused  has  been  so  well 
settled  that  the  court  necessarily  committed  error  in  refusing 
to  give  them. 

We  think,  however,  that  the  instructions  given  by  the 
court  fully  cover  every  proposition  of  law  contained  in  those 
asked  for  and  refused,  unless  it  be  that  portion  which  seeks 
to  impress  upon  the  jury  the  view  that  they  have  no  right 
to  infer  from  the  circumstances  surrounding  the  case  and  the 
parties,  that  there  was  an  undertaking  to  pay  for  the  services, 
but  that  there  must  be  direct  proof  of  the  contract  itself, 
which  portion  we  think  is  not  good  law,  and  was  therefore 
properly  rejected. 

The  rule  of  law  upon  this  subject  has  been  so  often  stated 
that  it  would  seem  unnecessary  to  quote  it  again  if  counsel  did 
not  insist  upon  a  statement  at  variance  with  it.     Where  a 
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father  and  his  adult  children  live  together  as  members  of  the 
same  family,  there  is  no  implied  undertaking  on  the  part  of 
either  to  pay  for  services;  but  such  an  undertaking  may 
always  arise,  not  only  from  an  express  contract,  but  it  may 
be  inferred  from  the  surrounding  circumstances.  Hilbish  v. 
Hilbish,  71  Ind.  27 ;  SmUh  v.  Denman,  48  Ind.  65  ;  Webster 
V.  Wadmvorth,  44  Ind.  283 ;  DavAenspeck  v.  PotDers,  32  Ind. 
42 ;  King  v.  Kelly,  28  Ind.  89 ;  Oauble  v.  'Ryman,  26  Ind. 
207  ;  Adams  v.  Adams,  23  Ind.  50 ;  Pitts  v.  Pitf3,  21  Ind. 
309  ;  House  v.  House,  6  Ind.  60 ;  Oxford  v.  McFarland,  3 
Ind.  156 ;  Resor  v.  Johnson,  1  Ind.  100. 

We  think  the  instructions  asked  for  and  refused  were  sub- 
stantially embraced  in  those  given  by  the  court,  and  the  ap- 
pellant has  no  just  cause  for  complaint  on  this  account. 

Ai}other  ruling  of  which  the  appellant  complains,  and 
which  he  has  properly  presented  here  for  review,  is  the 
eighth  instruction  given  by  the  court.  This  instruction  is 
pi'edicated  upon  ^e  theory  that  where  services  have  been 
rendered  under  an  agreement  which  does  not  fix  any  speci- 
fied time  for  payment  or  when  the  contract  shall  end,  it 
would  amount  to  one  continuous  contract,  and  the  statute  of 
limitations  would  not  begin  to  run  against  any  cause  of  ac- 
tion arising  out  of  such  agreement  until  the  service  had 
ceased.  We  are  inclined  to  the  opinion  that  this  view  of  the 
law  is  correct.  Littler  v.  Smiley y  9  Ind.  116;  Taggart  v. 
Tevanny,  post,  p.  339. 

The  contention  of  the  appellant's  counsel  that  the  appli-^ 
cation  of  this  rule  would  conflict  with  the  theory  of  the 
complaint  has  no  foundation  to  stand  upon.  The  complaint 
does  not  proceed  upon  the  theory  that  each  week's  work  is 
npon  a  separate  and  distinct  agreement.  It  is  a  simple  dec- 
laration upon  a  contract  for  work  and  labor  from  November, 
1879,  to  November,  1888,  at  the  rate  of  three  dollars  per 
week.  We  do  not  think  the  court  committed  any  error  in 
giving  this  instruction. 
Vol.  1.— 19 
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As  these  are  all  the  errors  which  counsel  for  appellant  dis- 
cuss in  their  brief,  we  need  not  notice  any  others  that  maj 
have  been  assigned. 

The  judgment  is  affirmed,  with  costs. 

FUed  May  2, 1891. 


No.  18. 

Ortwein  t;.  Jeffries. 

Appellate  Court. — Praetice, — New  TriaL — Asaiffnment  af  Enor. — In  this 
case  the  questions  sought  to  be  raised  upon  the  ruling  of  the  trial  court 
in  admitting  certain  evidence,  and  in  refusing  to  strike  out  other  evi- 
dence,  are  not  presented  by  the  assignment  of  error  in  overraliog  a  mo- 
tion for  a  new  trial. 

From  the  Hamilton  Circuit  Court.        ^ 

(t.  Shirts  and  A.  F.  ShirtSy  for  appellant. 
/.  A.  Roberts  J  R.  R,  Stephenson  and  W.  R.  Fertigy  for  ap- 
pellee. 

Robinson,  J. — The  appellant,  who  was  the  plaintiff  below, 
sued  the  appellee  on  an  account.  Appellee  answered  by  gen- 
eral denial  and  set-off.  There  was  a  trial  by  jury,  verdict  for 
the  appellee,  and  judgment  on  the  verdict  over  a  motion  for 
a  new  trial. 

Under  the  assignment  of  error  that  the  court  erred  in  over- 
ruling the  motion  for  a  new  trial,  the  appellant  first  directs 
our  attention  to  the  first  cause  in  the  motion  for  a  new  trial, 
that  the  verdict  is  not  sustained  by  sufficient  evidence.  The 
argument  under  this  cause  is  limited  to  the  following  propo- 
sition :  In  appellant's  bill  of  particulars  appears  a  charge  of 
$224,  for  fifty-six  acres  of  clover  pasture,  at  four  dollars  per 
acre.  The  amount  of  the  set-off  pleaded  was  thirteen  dol- 
lars.    That  if  any  one  of  the  items  in  the  bill  of  particulars 
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was  proven,  and  it  amounts  to  more  than  the  set-off,  the  ap- 
pellant was  entitled  to  judgment  for  that  amount,  provided 
there  was  a  total  failure  of  evidence  to  impeach  the  claim  of 
the  appellant  as  to  that  item ;  that  as  to  twenty  acres  of  the 
clover  pasture,  at  four  dollars  per  acre,  appellant  had  proven 
himself  to  be  entitled,  and  there  was  no  conflict  in  the  tes- 
timony as  to  this  fact,  and,  conceding  appellee  had  proven 
his  set-off,  appellant  was  entitled  to  judgment  after  allowing 
full  amount  of  appellee's  set-off,  for  sixty-seven  dollars. 

We  have  carefully  examined  all  the  evidence  in  the  case, 
and  find  there  is  much  conflict, 'and  under  the  view  claimed 
by  the  appellee  there  was  evidence  under  which  appellee  as- 
sumed that  appellant  had  no  claim  against  him,  and  no  doubt 
it  was  under  this  claim  of  the  appellee  that  the  jury  found 
for  him.  There  was  evidence  that  tended  to  sustain  the  ver- 
dict of  the  jury. 

The  appellant  also  claims  that  the  court  erred  in  the  ad- 
mission of  proof  of  custom  in  relation  to  the  rent  of  lands 
and  shares  in  crops  between  landlord  and  tenant.  The  court 
did  permit  both  parties  to  introduce  evidence  relating  to  the 
custom  prevailing  in  the  neighborhood  as  to  shares  in  certain 
crops  between  landlord  and  tenant,  but  appellant  made  no 
objection  to  the  introduction  of  such  evidence,  and  has  not 
saved  any  question  in  the  record  upon  the  question  of  the  ad- 
missibility of  this  evidence  for  this  court  to  pass  upon. 

The  appellant's  next  contention  is  that  the  court  erred  in 
permitting  certain  witnesses  to  testify  as  to  the  character  of 
the  appellant. 

In  the  testimony  of  these  witnesses  on  direct  examination, 
among  the  questions  answered  by  them,  were  the  following : 

"Ques.  How  long  have  you  known  Mr.  Ortwein  ?  An?. 
I  have  known  him  six  or  seven  years. 

^'  Ques.  Are  you  acquainted  with  his  reputation  for  truth 
and  veracity  in  the  neighborhood  in  which  he  lives  ?  Ans. 
Yes,  sir. 
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^*  Qaes.  State  whether  that  reputation  is  good  or  bad  ? 
Ads.   I  am  oonstrained  to  say  it  is  rather  bad." 

TJpon  cross-examination  the  witness  answered  as  follows : 

"  Ques.   Do  you  know  where  he  lives  now  ?  Ans.  Yes,  sir. 

*^  Ques.   Where  ?    Ans.    In  Boone  county. 

'^  Ques.  How  far  from  where  you  live  ?  Ans.  About  five 
or  six  miles. 

'^  Ques.  How  long  has  he  lived  there  ?  Ans.  A  couple 
of  years  I  guess. 

**  Ques.  Has  he  been  living  there  two  years  ?  Ans.  Yes, 
sir. 

*'  Ques.  When  you  speak  about  Mr.  Ortwein's  reputation 
being  bad^  do  you  mean  when  he  was  on  the  home  fiirm,  or 
do  you  mean  now  ?  Ans.  I  mean  in  the  neighborhood  where 
his  farm  is. 

*^  Ques.  You  mean  in  the  neighborhood  where  he  lived 
when  you  knew  him  ?    Ans.   Yes,  sir. 

''Ques.  You  don't  know  anything  about  it  now?  Ans. 
Not  his  reputation  in  that  neighborhood. 

''  Ques.  You  don't  know  anything  about  it  since  he  has 
left  that  neighborhood  ?     Ans.   No,  sir.'' 

All  of  the  witnesses  examined  on  this  point  testified  to 
substantially  the  same  facts.  The  appellant  moved  the  court 
to  order  stricken  from  the  record  said  testimony,  for  the  rea- 
son that  it  was  irrelevant,  incompetent  and  immaterial,  and 
was  too  remote,  which  motion  the  court  overruled. 

We  can  not  consider  this  question  in  the  form  in  which  it 
is  presented  to  us  in  the  record.  The  motion  for  a  new  trial 
does  not  present  any  error  in  this  court  by  which  we  can  re- 
view the  ruling  of  the  trial  court  in  refusing  to  strike  this 
evidence  from  the  record. 

There  is  no  error  in  the  record  for  which  the  case  should 
be  reversed,  but  the  same  should  be  affirmed,  and  is  affirmed, 
at  the  costs  of  the  appellant. 

Filed  May  2,  1891. 
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No.  122. 

Firestone  v.  Werner. 

Plsabinq. — Demurrer, — Suffideney  of, — A  demurrer  to  a  complpint,  alleg- 
ing, as  a  cause  of  demurrer,  "  that  the  same  does  not  state  facts  sufficient 
to  constitute  a  ground  of  complaint,"  does  not  question  the  sufficiencj 
of  the  complaint. 

Sams.— Comp^ami. — FrauduUnU  RepreeentatiofM, — Wiiile  a  prospective  pur- 
chaser of  chattels  was  examining  the  records  of  the  recorder's  office 
to  see  if  the  property  was  encumbered,  the  owner  of  the  chattels,  who  had 
executed  a  mortgage  upon  them  to  another,  entered.  His  name  was  Jefifer- 
soQ  Werner,  but  it  was  pronounced  Warner  by  others  and  by  himself  also. 
The  purchaser  found  a  mortgage  on  the  property  executed  in  the  name 
of  Jefij^l^^^Bmer,  and  said,  in  his  presence  and  hearing,  that  said 
mortg^l^Hd  not  have  been  executed  by  him  because  it  was  not  in 
his  na^^^pie  did  not  contradict  the  statement  nor  disclose  his  real 
name,  ^nterwards,  on  the  same  day,  he  stated  to  the  purchaser  that 
the  mortgage  found  had  not  been  executed  by  him,  and  that  he  had  no 
knowledge  of  any  mortgage  on  the  chattels.  In  reliance  upon  his  acts 
and  fttatements,  the  purchase  was  made,  and  subsequently  the  purchaser 
was  compelled  to  pay  off  the  mortgage  to  prevent  a  foreclosure. 

Hddf  that  the  own^r  was  guilty  of  a  fraudulent  misrepresentation,  and 
that  a  complaint  stating  the  facts  substantially  as  above  was  sufficient. 

From  the  Marshall  Circuit  Court. 

C  Kellison,  for  appellant. 
A.  C.  Caprony  for  appellee. 

New,  J. — The  complaint  in  this  case  contains  but  one 
paragraph,  and  is  to  recover  damages  arising  out  of  the  sale 
of  certain  chattels  by  the  appellee  to  the  appellant. 

The  complaint  was  demurred  to  by  the  appellee  in  the  fol- 
lowing form : 

**  Comes  the  defendant  in  the  above  entitled  cause  of  ac- 
tion and  demurs  to  the  plaintiff's  complaint^  for  the  fol- 
lowing grounds  of  objection  :  That  the  same  does  not  state 
facts  sufficient  to  constitute  a  ground  of  complaint." 

The  demurrer  was  sustained  and  exception  saved.  .  The 
appellant,  who  was  the  plaintiff  below,  declining  to  plead 
further,  it  was  adjudged  by  the  court  that  he  take  nothing 
by  his  complaint,  and  that  the  appellee  recover  costs. 


294         APPELLATE  COURT  OF   INDIANA, 


Firestone  v.  Werner. 


The  ruling  of  the  court  in  sustaining  the  demurrer  to  the 
complaint  is  called  in  question  by  error,  properly  assigned. 

Counsel  for  the  appellant,  in  his  brief,  suggests  that  the 
demurrer  as  above  set  out  was  not  such  as  could  test  the 
sufficiency  of  the  complaint. 

This  criticism  upon  the  demurrer  is  just.  There  is  no 
such  cause  of  demurrer  to  a  complaint  recognized  by  the 
code  of  civil  procedure  as  that  which  is  here  assigned.  The 
causes  for  which  a  demurrer  may  be  sustained  to  a  complaint 
are  plainly  stated  by  the  law,  but  this  is  not  one  of  them. 

In  the  case  of  Blinks  v.  State,  ex  rel.y  48  Ind.  172,  it  was, 
in  effect,  held  that  in  a  demurrer  to  a  complaint,  the  words 
"  ground  of  complaint ''  were  not  the  equivalent  of  *^  cause 
of  action  or  paragraph  of  complaint.^' 

In  the  case  of  Pine  Oivil  Tp.  v.  Huber  Mfg.  Co,,  83 
Ind.  121,  the  language  of  the  demurrer  was:  ^^The  de- 
fendant demurs  to  the  plaintiff's  complaint,  for  the  follow- 
ing grounds  of  objection,  to  wit :  Because  said  complaint 
does  not  state  facts  sufficient  to  constitute  a*  complaint."  It 
was  held  that  such  a  demurrer  presented  no  question  for  the 
consideration  of  the  court. 

In  the  case  of  Grubba  v.  King,  117  Ind.  243,  it  was  held 
that  a  demurrer  to  a  complaint  for  an  injunction,  alleging,  as 
a  cause  of  demurrer,  ''  that  the  same  does  not  state  facts  suf- 
ficient to  constitute  a  good  and  sufficient  petition,'^  did  not 
call  in  question  the  sufficiency  of  the  complaint.  See,  also, 
the  following  cases :  Martin  v.  Martin,  74  Ind.  207 ;  Peden 
v.  Mail,  118  Ind.  556. 

The  sustaining  of  a  defective  demurrer  to  an  insufficient 
pleading  is  a  harmless  error,  and,  therefore,  can  not  work  a  re- 
versal of  the  judgment.  Hildebrand  v.  McOrwm,  101  Ind. 
61 ;  Palmer  v.  Hayes,  112  Ind.  289. 

The  sustaining  of  a  defective  demurrer,  however,  to  a  suf- 
ficient pleading  would  not  be  a  harmless  error,  and  hence  it 
becomes  necessary  for  us  to  determine  whether  the  complaint 
states  facts  sufficient  to  constitute  a  cause  of  action. 
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It  is  contended  by  the  counsel  for  appellee  that  the  fraud* 
ulent  acts  averred   in  the  complaint  against  the  appellee 
would  not  throw  a  man  of  ordinary  prudence  off  his  guard. 
We  can  not  adopt  this  view.     The  appellant,  desiring  to 
purchase  the  chattels,  went,  as  a  prudent  man  should  do,  to 
the  recorder's  office  to  ascertain  if  the  property  was  encum- 
bered.    He  understood  the  appellee's  name  to  be  Jefferson 
Warner;  the  name  was  so  pronounced  by  the  appellee  him- 
self, and  the  appellant  had  heard  it  pronounced  in  no  other 
way.  After  the  appellant,  with  the  assistance  of  the  recorder 
had  found  a  chattel  mortgage  executed  by  the  name  of  Jeff- 
erson Werner  to  one  Horatio  A.  Hess  to  secure  $137.25,  and 
while    the    mortgage   record    was   open,   the   appellee   en- 
tered the  room.     The  appellant  then  remarked,  in  the  pres- 
ence and  hearing  of  the  appellee,  that  the  mortgage  before 
them  could  not  be  the  record  of  any  mortgage  executed  by 
the  appellee,  or  intended  for  him,  as  his  name  was  Wamerf 
and  not  Werner,  and  the  appellant  avers  that  he  believed 
his  statement  to  be  true  at  the  time  he  made  it ;  that  the  ap- 
pellee then  and  there,  knowing  that  the  appellant  was  labpr- 
ing  under  a  mistake  as  to  his  name,  and  for  the  purpose  of 
cheating  the  appellant,  and  to  induce  him^to  purchase  said 
chattels  as  free  from  encumbrance,  remained  silent  and  re- 
fused to  make  known  that  his  name  was  Wemery  and  that  he 
was  the  identical  person  who  executed  said  mortgage ;  that 
he  was  deceived  Dy  the  action  of  the  appellee,  and  left  the 
recorder's  office  in  the  full  belief  that  said  mortgage  had 
been  executed  by  some  other  person  than  the  appellee,  and 
that  the  appellee  knew  he  was  deceived  in  that  regard  ;  that 
afterwards,  on  the  same  day,  when  in  company  with  the  ap- 
pellee,  said  mortgage  record  was  referred  to,  and  the  defendant 
stated  positively,  and  in  substance,  that  said  recorded  mort- 
gage was  not  the  record  of  any  mortgage  executed  by  him, 
because  he  had  never  executed  a  mortgage  on  said  chattels, 
and  further  said  that  he  had  no  knowledge  of  any  mortgage 
on  said  chattels.     The  appellant  says  he  relied  on  these  acts 
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and  statements  of  the  defendant^  and  upon  statements  of  like 
tenor  and  effect  made  by  him  when  the  purchase  was  consum- 
mated, to  wit;  on  the  12th  of  November,  1887;  that  he  paid 
five  hundred  and  fifty-two  dollars  for  the  said  chattels  before 
he  learned  that  said  mortgage  had  been  executed  by  the  ap- 
pellee to  said  Hess,  and  was  a  valid  lien  on  said  property ; 
that  he  has  been  compelled,  prior  to  the  commencement  of 
this  suit,  to  pay  to  said  Hess  one  hundred  and  fifty  dollars 
to  prevent  a  foreclosure  of  said  mortgage  and  sale  of  said 
property. 

Representations  will  not  be  deemed  fraudulent  in  law  un- 
less they  are  made  concerning  some  material  existing  fact, 
are  false,  are  such  as  the  party  had  a  right  to  rely  upon,  did 
rely  upon,  and  was  deceived  and  damaged. 

Misrepresentations  may  consist  as  well  in  the  concealment 
of  wiiat  is  true  as  in  the  assertion  of  what  is  false.  If  a 
man  conceals  a  fact  that  is  material  to  the  transaction,  know- 
ing that  the  other  party  acts  upon  the  presumption  that  no 
such  fact  exists,  it  is  as  much  a  fraud  as  if  the  existence  of 
such  fact  were  expressly  denied,  or  the  reverse  of  it  expressly 
stated.     Kerr  Fraud  and  Mistake,  94. 

A  man  may,  by  mere  silence,  without  active  concealment, 
produce  a  fiilse  impression  upon  the  mind  of  another.  Silence 
implies  assent  where  there  is  a  duty  to  speak.  Kerr  Fraud 
and  Mistake,  100. 

To  induce  one  to  forbear  investigation,  or  to  prevent  ef- 
fective examination,  will  excuse  a  failure  to  inquire.  Where 
one  induces  another  to  abstain  from  seeking  information, 
mere  concealment  of  facts  may  become  fraudulent.  1  Bige- 
low  Law  of  Fraud,  532. 

A  man  who  by  misrepresentation  or  concealment  has  mis- 
led another,  can  not  be  heard  to  say  that  he  might  have 
known  the  truth  by  proper  inquiry.  Kerr  Fraud  and  Mis- 
take, 70 ;  Dodge  v.  Pope,  93  Ind.  480 ;  Gross  v.  ffisrr,  96 
Ind.  96 ;  Matlock  v.  Todd,  19  Ind.  130. 

In  the  case  of  Hale  v.  Philbriek,  42  Iowa,  81,  the  court 
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says :  *'  We  are  not  inclined  to  encourage  falsehood  and  dis- 
honesty, by  protecting  one  who  is  guilty  of  such  fraud,  on 
the  ground  that  his  victim  had  faith  in  his  word,  and  for  that 
reason  did  not  pursue  inquiries  that  would  have  declared 
the  falsehood/'     See,  also,  West  v.  Wright,  98  Ind.  335. 

It  does  not  appear  from  the  complaint  to  what  extent  the 
mortgage  found  of  record  had  been  examined  by  the  appel- 
lant, when  the  appellee  came  into  the  recorder's  office  and 
heard  the  appellant  say  that  the  mortgage  could  not  have 
been  executed  by  him,  because  it  was  not  in  his  name.  If 
the  appellee  heard  what  was  said  by  the  appellant  it  was  his 
duty  to  speak  and  declare  the  truth.  It  is  alleged  in  the 
complaint  that  the  appellant's  remark  was  made  in  the  pres- 
ence and  hearing  of  the  appellee.  It  was  not  a  case  where 
the  appellee  had  a  right  to  remain  silent.  His  silence  im- 
plied, under  the  circumstances,  that  the  mortgage  was  not 
executed  by  him,  and  was  calculated  to  deceive  the  appel- 
lant.    The  appellant  says  it  did  deceive  him. 

We  do  not  overlook  the  rule  that  usually, when  facts  are 
brought;  to  the  knowledge  of  a  party  which  would  put  him, 
as  a  man  of  ordinary  prudence  and  sagacity,  upon  inquiry, 
he  is  bound  to  inquire,  and  if  he  fails  to  do  so,  or  to  do  so 
properly,  whether  fraudulently  or  only  negligently,  he  will 
be  chargeable  with  notice  of  what  he  might  have  learned 
upon  reasonable  examination.  But  if  he  is  stopped  short  in 
his  inquiries,  or  fails  to  make  a  reasonable  examination  be- 
cause of  the  fault  of  the  party  of  whom  he  complains,  we 
do  not  think  the  latter  should  be  heard  to  say  that  the  truth 
might  have  been  known  by  further  inquiry.  And  especially 
do  we  believe  that  this  would  be  a  wholesome  and  just  rule 
to  apply  to  one  who  so  very  soon  after  his  silence,  when  he 
ought  to  have  spoken,  and  before  the  sale  takes  place,makes 
a  positive  declaration,  in  effect,  that  a  further  inquiry  would 
have  been  unavailing. 

The  complaint  bears  marks  of  hurried  preparation,  and 
is  not  as  clear  as  it  might  be  as  to  whether  it  is  intended  to 
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proceed  upon  the  theory  of  fraud  or  warranty,  but  we  have 
concluded  that  the  former  is  intended,  and  have  so  treated 
it  in  our  consideration  of  its  sufficiency. 

The  complaint  was  sufficient,  and,  therefore,  the  sustaining 
of  the  demurrer  can  not  be  regarded  as  a  harmless  error. 

Judgment  reversed,  with  costs. 

FUed  May  %  1891. 


No.  8. 

The  Chicago,  St.  Louis  and  PirrsBxrRGH  Bailboad 

Company  v.  Nash. 

BAUiBOAD. — "Wi^uUy  and  Willingly*^ — Inienti&nally  Killing  Anmal—k 
complaint  which  charges  that  the  defendant  "  wilfully  and  williogly 
killed  "  the  plaintiff's  animal  is  sufficient  to  show  an  intentional  kUling. 

Same. —  WiffuU  Injury. — Complaint — Malice. — Contributory  Negligence.— J^ra- 
passing  Animal — In  a  complaint  for  a  wilful  injury  there  must  be  lan- 
guage used  which  can  be  construed  as  charging  that  the  defendant  had 
an  intent,  either  actual  or  constructive,  to  commit  the  injury ;  bat  it  is 
not  necessary  to  use  words  indicating  an  act  amounting  to  a  crime  or 
importing  actual  malice  toward  the  owner  of  the  property  injured ;  nor 
to  show  that  the  plaintiff  was  without  contributory  negligence,  nor  that 
the  property  injured  was  rightfully  at  the  place  of  injury. 

Same. — Killing  Animal  at  Crossing. —An  inference  of  contributory  negli- 
gence on  the  part  of  the  plaintiff  does  not  arise  as  a  legal  conclusion 
from  the  averment  that  the  animal  was  negligently  killed  at  a  rail- 
road crossing,  when  accompanied  by  the  averment  that  the  plaintiff 
was  without  fault. 

Same. — Order  </  County  Commissumers  Plarmitting  Cattle  to  Run  ai  Large,— 
Injury  at  Crossing, — Where  an  order  of  the  board  of  county  commis- 
sioners authorizes  an  animal  to  run  at  large,  the  owner  is  not  prevented 
from  recovering  for  a  negligent  injury  to  the  animal  at  a  public  rail- 
road crossing  by  the  mere  fact  that  he  permitted  it  to  run  at  laige,  such 
fact  not  being  imputed  to  him  as  a  contributory  fault. 

Same. — Oumer  ai  Fault. — If  the  owner  of  an  animal  carelessly  and  rashly 
permit  it  to  roam  at  large,  unattended,  in  the  vicinity  of  a  railroad 
where  the  company  can  not  be  required  to  fence  in  its  track,  and  it  is 
there  negligently  injured  by  such  company,  he  can  not  recover,  for  he 


NOVEMBER  TERM,  1890.  299 


The  Chicago,  St.  LouIb  and  Pittsburgh  Railroad  Gompanj  v.  Nash. 


is  chargeable  with  contributory  negligence,  although  an  order  of  the 
board  of  county  commissioners  then  in  force  allowed  such  an  animal  to 
run  at  large.    In  such  an  instance  he  is  chargeable  with  actual  fault. 

Same. — Tummg  Animal  Out  UnatUnded. — No  Beeovery, —  Wiffitl  Ii^ury, — If 
the  owner  of  an  animal  permit  it  to  run  at  large  unattended,  whether 
it  roam  in  the  vicinity  of  a  railroad  or  elsewhere,  in  the  absence  of  an 
order  of  the  board  of  county  commissioners  permitting  such  an  animal 
to  run  at  large,  and  it  is  negligently  injured  at  a  railroad  crossing  by 
the  company,  his  fault  in  turning  it  out  to  run  at  large  will  prevent  a 
recovery  by  him  for  the  injury ;  but  otherwise  if  the  injury  was  inflicted 
wilfully. 

Samb. — Animal  EteajMigfrom  EneloBwre. — Whether  there  be  an  order  of  the 
board  of  county  commissioners  allowing  animals  to  run  at  large  or  not, 
if  the  owner  of  such  an  animal  carefully  confines  it  in  a  well-fenced 
enclosure  or  other  properly  secured  place,  and  without  his  knowledge  or 
fault  it  escapes  therefrom  and  wanders  unattended  to  a  public  railway 
crossing,  and  is  there  negligently  injured  by  the  company,  he  may  re- 
cover for  such  injury. 
Beinhakd  and  New,  J  J.,  dissent. 

Bamm. — Lookout  for  AnimaU  Near  or  Approaching  Oo«8ifi^s.—An  engineer  in 
charge  of  a  train  must  use  reason  able  diligence  to  discover  animals  near 
or  approaching  crossings;  and  if  the  animal  could  have  been  seen  by 
the  use  of  ordinary  diligence  in  time  to  have  avoided  the  injury,  the 
company  will  be  liable,  the  owner  of  the  animal  not  being  guilty  of  con- 
tributory negligence. 

Nbgugence. — Pleading. — "WiUwut  Fault.** — Sufficiency  <^  Allegation. — The 
allegation^hat  the  plaintiff  was  ^*  without  fault,"  has  a  technical  signif- 
icance, and  admits  proof  of  any  facts  tending  to  show  its  truth,  and  is 
safficient,  unless  the  facts  specially  pleaded  clearly  show  that  he  was 
chargeable  with  contributory  negligence. 

From  the  Porter  Circuit  Court. 

N.  0.  Ross  and  O.  E.  RosSy  for  appellant. 
T.  J.  Wood  and  M.  Wood,  for  appellee. 

Black,  C.  J. — This  was  an  action  brought  by  the  appel- 
lee against  the  appellant  to  recover  the  value  of  a  horse 
killed  by  the  latter.  The  complaint  was  in  two  paragraphs. 
The  appellant  demurred  separately  to  each  paragraph.  The 
demurrers  were  overruled,  and  these  rulings  are  assigned  as 
errors. 

The  allegations  of  the  first  paragraph,  reciting  them  in 
substance,  so  far  as  is  necessary  to  illustrate  appellant's  ob- 
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jeotioDS,  were  that  the  appellant,  by  its  agents  and  employes, 
wilfully  and  willingly  ran  its  morning  passenger  and  mail 
train  and  locomotive,  going  south,  at  and  against  the  animal, 
at  a  point  on  its  line  of  railroad  about  one-half  mile  north- 
west of  the  town  of  Crown  Point;  and  then  and  there  said 
agents  and  employes  of  the  appellant  did  wilfully  and  will- 
ingly, with  said  locomotive,  and  train  of  cars  attached  thereto, 
strike,  and  they  did  then  and  thereby  wilfully  and  willingly 
kill  said  animal,  etc.;  which  point,  on  said  railroad,  of  con- 
tact and  killing  was  and  is  in  Center  township,  of  Lake 
county,  in  this  State.  It  was  further  averred  that  the  kill- 
ing of  the  animal  was  without  the  appellee's  fault,  careless- 
ness, or  negligence,  and  that  he  did  not  in  any  way  contrib- 
ute to  the  same,  etc. 

Counsel  for  the  appellant  insist  that  the  allegation  in  this 
paragraph,  that  the  appellant's  servants  ^'  wilfully  and  will- 
ingly killed  "  the  animal  was  not  sufficient  to  show  an  inten- 
tional killing,  and  that  in  addition  to  such  an  allegation  it 
was  necessary  to  allege  that  the  killing  was  wrongful. 

The  word  "  wilfully,"  in  its  ordinary  uses,  means  by  de- 
sign ;  on  purpose ;  with  set  purpose ;  intentionally ;  in  an 
obstinate  manner ;  as  being  governed  by  the  will,  without 
regard  to  reason,  or  without  yielding  to  reason. 

The  word  "  willingly  "  is  a  weaker  word,  meaning  volun- 
tarily;  readily  ;  without  reluctance;  in  the  manner  of  being 
ready  to  do  an  act ;  of  free  choice  ;  with  one's  free  choice  or 
consent ;  with  a  mind  inclined  or  favorably  disposed  to  an 
act. 

To  say  that  an  act  has  been  done  wilfully  and  willingly,  is 
to  indicate  that  it  has  been  done  intentionally,  and  implies 
that  the  person  doing  it  knew  what  he  was  doing,  and  acted 
from  choice  as  a  free  agent. 

Such  an  allegation  is  inconsistent  with  the  idea  of  acci- 
dent, mistake,  inadvertence,  negligence.  It  implies  that  the 
will  was  a  party  to  the  act,  and  that  the  act  was  done,  not 
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because  of  doubt  or  oncertaiDty  as  to  the  right  or  proper 
course  to  be  pursued,  but  without  adequate  reasonable  cause. 

The  common  use  of  the  word  ^'  wilfully  '^  in  the  English 
language  is  in  a  sense  denoting  with  intention.  Campbell, 
C.  J.,  in  Regina  v.  Badger,  6  E.  &  B.  137. 

The  expression  in  a  statute,  '^  wilfully  hold  over/'  was  held 
to  imply,  not  only  a  holding  over  after  the  term  has  expired, 
but  a  holding  over  in  the  absence  of  a  bona  fide  belief  on  the 
part  of  the  tenant  that  he  is  justified  by  the  circumstances  in 
so  doing.  CocKBUBN,  C.  J.,  in  Swinfen  v.  Baoon^  6  H.  <& 
N.  846. 

'*  ^  Wilfully,'  in  the  ordinary  sense  in  which  it  is  used  in 
statutes,  means  not  merely '  voluntarily,'  but  with  a  bad  pur- 
pose."    Ommontoealih  v.  Kneeland,  20  Pick.  206  (220). 

^'A  wilful  act  is  one  done  designedly,  intentionally  or  pur- 
posely, as  contradistinguished  from  accident,  inadvertence  or 
absence  •  of  intention  or  design."  CommonweaUh  v.  Perrier^ 
3  Phila.  229  (232). 

'^Wilful  misconduct  means  misconduct  to  which  the  will  is 
a  party,  something  opposed  to  accident  or  negligence."  Lewie 
V.  OreaJt  Weetem  B.  W.  Co.,  3  L.  R.  Q.  B.  Div.  195  (206). 

Doing,  or  omitting  to  do,  a  thing  '^  knowingly  and  wil- 
lingly," implies  not  only  a  knowledge  of  the  thing,  but  a 
determination  with  a  bad  purpose  to  do  it,  or  to  omit  doing 
It.     Felton  V.  United  Statee,  96  U.  S.  699. 

'^  The  word  wilful  frequently  means  more  than  a  mere  in- 
tention. ^  *  *  It  sometimes  is  used  to  mean  perveree,  delib- 
erate design,  and  malice."  Wake  v.  Miner,  89  Ind.  118 
(128). 

In  Pittsburgh,  etc.,  R.  W.  Oo.  v.  StuaH,  71  Ind.  500  (507-8), 
HoWK,  J.,  uses  the  following  language  :  ^'  We  are  clearly  of 
the  opinion  that  this  evidence  did  not  even  tend  to  prove  that 
the  appellee's  horse  was  injured  by  or  through  the  careless- 
ness and  negligence,  and  certainly  not  wilfulness,  of  the 
agents  or  servants  of  the  appellant." 

In  Carter  v.  Louieville,  etc,  R,  W,  Co,,  98  Ind.  552  (555), 
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speaking  of  a  complaint^  it  was  said  :  '^  There  was,  accordiDg 
to  the  averments,  that  *  something  more  than  mere  negli- 
gence/ which  evinces  wilfulness,  a  purpose  to  injure.'^ 

It  is  true,  that  to  entitle  one  to  recover  for  an  injury  to 
which  his  own  negligence  has  contributed,  the  injurious  act 
must  have  been  purposely  and  intentionally  committed  with 
a  design  to  produce  injury ;  or  it  must  have  been  committed 
under  such  circumstances  as  that  its  natural  and  probable 
consequence  would  be  to  produce  injury  to  others.  There 
must  have  been,  in  such  case,  an  actual  or  a  constructive  in- 
tent to  commit  the  injury.  In  a  complaint  for  such  an  in- 
jury there  must  be  language  which  can  be  construed  as 
charging  that  the  person  or  persons  who  did  the  injurious 
act  had  an  intent,  either  actual  or  constructive,  to  commit 
the  injury.     Belt  B,  i2.,  etc,,  Co.  v.  Mann,  107  Ind.  89. 

*'  There  may  be  a  wilful  act,  in  a  legal  sense,  without  a 
formed  and  direct  intention  to  kill  or  wound  any  particular 
person.  There  may,  in  other  words,  be  a  constructive  or  an 
implied  intent  without  an  express  one.''  Palmer  v.  Chieago, 
etc.,  R.  R.  Go.,  112  Ind.  250. 

^'  As  a  matter  of  evidence,  proof  that  the  misconduct  of 
the  defendant  was  such  as  to  evince  an  utter  disregard  of 
consequences,  so  as  to  imply  a  willingness  to  inflict  the  in- 
jury complained  of  may  tend  to  establish  wilfulness  on  the 
part  of  the  defendant."  Cincinnati,  etc.,  R.  R.  Co.  v.  Eaton, 
53  Ind.  307. 

The  reports  abound  in  the  expressions,  '*  wilful  injury," 
"wilful  misconduct,"  "injury  wilfully  inflicted,"  "wilful 
or  purposed,"  "  purposely  or  wilfully,"  "  wilful  tort,"  "  wil- 
ful or  intentional  wrong,"  "  wilfulness,",  etc. ;  and  the  word 
"wilfully,"  used  as  in  the  paragraph  of  complaint  under 
consideration,  has  such  an  understood  and  accepted  meaning 
in  pleading  that  by  its  use  in  such  manner  the  act  in  connec- 
tion with  which  it  is  used  is  characterized  as  having  been 
intentionally,  purposely  and  tortiously  done. 

It  is  not  necessary  in  such  an  action  to  use  words  indicat- 
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iDg  an  act  amounting  to  a  crime  or  importing  actual  malice 
toward  the  owner  of  property  injured. 

This  objection  to  the  complaint  is  not  well  taken.  The 
same  may  be  said  of  the  objection  made  by  the  appellant, 
that  the  complaint  does  not  show  that  the  animal  was  right- 
fully on  its  track.  In  a  complaint  for  wilful  injury,  it  is 
not  necessary  to  show  that  the  plaintiff  was  without  con- 
tributory fault,  or  that  an  animal  so  injured  was  rightfully 
upon  the  track.  Tovm  of  Salem  v.  Goller,  76  Ind.  291 ; 
Norris  v.  Caael,  90  Ind.  143 ;  Terre  Haute,  etc.,  R.  R.  Co.  v. 
Graham,  95  Ind.  286 ;  Chicago,  etc,,  R,  R.  Co.  v.  Hedges, 
105  Ind.  398;  Palmer  v.  Chicago,  etc.,  R.  R.  Co.,  supra; 
Ohio,  etc.,  R.  W.  Co.  v.  Walker,  113  Ind.  196;  Hanna  v. 
Terre  HauU,  etc.,  R.  R.  Co.,  119  Ind.  316, 

It  is  also  contended  that  this  paragraph  does  not  suffi- 
ciently allege  that  the  animal  was  upon  the  railroad  track. 

It  is  alleged  that  the  appellant  ran  its  morning  passenger 
and  mail  train  and  locomotive,  going  south,  at  and  against, 
etc.,  at  a  point  on  its  line  of  railroad,  etc.,  which  point  on 
said  railroad  of  contact  and  killing,  was,  etc.  We  think 
this  was  sufficient. 

There  was  no  error  in  overruling  the  demurrer  to  the  first 
paragraph. 

In  the  second  paragraph  it  was  alleged  that  the  appellant, 
by  its  agents  and  employes  running  and  operating  its  morn- 
ing passenger  train  going  east,  on,  etc.,  in,  etc.,  by  the  loco- 
motive and  cars  attached  thereto,  ran  against,  over  and  killed 
the  animal,  etc. ;  that  said  agents  and  employes  as  aforesaid 
carelessly  and  negligently  ran  said  locomotive  and  cars  over 
and  killed  the  said  animal,  without  any  fault  or  want  of  care 
by  the  appellee,  and  he  did  not  contribute  to  said  injury ; 
that  said  animal  was  killed  at  a  road  crossing,  and  she  was 
in  plain  view  of  the  engineer  on  said  track  for  more  than 
one-half  a  mile,  and  he,  knowing  that  said  animal  was  on  the 
railroad,  did  not  give  any  alarm  of  the  whistle  or  any  danger 
signal,  to  frighten  said  animal  from  the  track,  and  did  not 
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slacken  the  speed  of  his  train^  but  ran  against  her  at  full 
speed  and  killed  her,  etc. 

It  is  insisted  by  the  appellant  that  the  specific  allegations 
of  this  paragraph  overcome  the  general  allegations  of  neg- 
ligence of  the  appellant  and  freedom  from  fault  on  the  part 
of  the  appellee.  It  is  contended  that  the  specific  allegations 
admit  as  a  fair  inference  therefrom  that  the  appellee's  fault 
contributed  to  the  killing  of  the  animal,  and  fail  to  show 
facts  constituting  negligence  on  the  part  of  the  appellant. 

It  is  argued  that  the  allegation  that  the  animal  was  killed 
at  a  road  crossing  shows  that  the  appellee  was  guilty  of  con- 
tributory negligence.  It  was  not  impossible  for  the  animal- 
to  be  at  a  road  crossing  without  the  fault  of  the  appellee ; 
and  he  alleged  that  he  was  without  fault  or  want  of  care,  and 
did  not  contribute  to  the  injury. 

Counsel  have  quoted  a  well  expressed  statement  of  the 
law  as  established  in  this  State,  from  the  opinion  in  Hanna 
V.  Terre  HatUe,  etc,,  R.  JR.  Cb.,  supra,  concerning  the  con- 
tributory negligence  of  owners  of  animals  who  abandon 
them  to  the  hazard  of  being  injured  on  a  railroad  crossing 
by  permitting  them  to  roam  at  large  in  the  vicinity  of  sach 
a  place,  but  that  statement  was  made  in  commenting  upon 
the  evidence,  and  not  in  reference  to  a  complaint. 

In  such  a  pleading  the  allegation  that  the  plaintifi^  was 
without  fault,  like  the  general  averment  of  negligence  on  the 
part  of  the  defendant,  has  a  technical  significance,  and  ad- 
mits proof  of  any  facts  tending  to  show  its  truth.  Toum  of 
Salem  v.  GoUer,  supra. 

In  that  case,an  action  to  recover  for  a  personal  injury  re- 
ceived by  falling  from  a  sidewalk  into  an  open  cellar,  the 
fact  that  the  complaint  showed  that  the  plaintiff  was  blind 
was  not  allowed  to  overcome  the  general  averment  that  he 
was  without  fault  or  negligence. 

An  inference  of  contributory  negligence  on  the  part  of 
the  appellee  does  not  arise  as  a  necessary  legal  conclasion 
from  the  mere  iact  that  the  animal  was  upon  a  railroad  cross- 
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iug^  and  the  averment  of  that  fact  in  the  complaint  is  not 
inconsistent  with  the  general  allegation  that  the  appellee  was 
withoat  fault,  and  does  not  overcome  its  effectiveness  as  a 
material  allegation  of  the  pleading.  Pittsburgh,  etc,,  R.  W, 
Co.  V.  Wright,  80  Ind.  182 ;  Louisville,  etc.,  R.  W.  Co.  v. 
Head,  80  Ind.  117;  Wilson  v.  Trafalgar,  etc..  Go.,  83  Ind. 
326 ;  Toledo,  etc.,  R.  W.  Go.  v.  Brannagan,  75  Ind.  490 ; 
Rogers  v.  Overton,  87  Ind.  410. 

The  general  averment  that  the  plaintiff  was  without  fault 
is  sufficient,  unless  the  facts  specially  pleaded  clearly  show 
that  he  was  chargeable  with  contributory  negligence.  Ohio, 
etc.,  R.  W.  Go.  V.  Walker,  supra. 

If  the  specific  allegations  unnecessarily  added  to  the  gen- 
eral averments  in  this  paragraph  would  not  be  sufficient  of 
themselves  to  show  that  the  injury  was  occasioned  by  the 
appellant's  negligence,  as  to  which  we  make  no  particular 
examination  and  express  no  opinion,  they  do  not  show  the 
contrary  necessarily.  If  not  full  enough  of  themselves, 
they  are  not  incompatible  with  the  general  allegation  of 
negligence,  which  is  itself  sufficient.  Boyce  v.  Fitzpatrick, 
80  Ind.  526 ;  Louisville,  etc.,  R.  W.  Go.  v.  Jones,  108  Ind.  551 ; 
George  H.  Hammond  &  Go.  v.  Schweitzer,  112  Ind.  246; 
Ohio,  etc.,  R.  W.  Go.  v.  Walker,  supra. 

The  appellant's  counsel  earnestly  and  forcibly  contend 
that  the  verdict  is  not  sustained  by  sufficient  evidence.  There 
certainly  was  evidence  tending  to  prove  want  of  ordinary 
care  on  the  part  of  the  employes  of  the  appellant  upon  the 
locomotive.  There  was  evidence  that  it  was  a  clear,  bright 
day ;  that  at  the  distance  of  half  a  mile  or  more  before  they 
reached  the  crossing,  and  while  passing  over  that  interval, 
they  might  have  seen  the  animal  plainly  in  the  immediate 
vicinity  of  the  railroad  crossing,  grazing  and  approaching 
the  crossing;  and  that  for  the  distance  of  eighty  rods  they 
might  have  seen  the  animal  distinctly,  in  the  place  and  po- 
sition of  danger  in  which  she  was  struck;  and  yet  that  they 
Vol.  1.— 20 
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did  not  give  the  usual  alarms,  or  stock  siguals,  to  frighten 
her  away. 

The  engineer  testified  thai  he  was  looking  straight  ahead ; 
that  he  did  not  see  the  animal  until  the  train  was  about  one 
hundred  feet  from  the  crossing ;  that  the  first  intimation  he 
had  was  the  firemau's  saying,  ^'  Look  out  for  the  horse ! "  and 
that  he  then  put  on  the  air-brake.  The  fireman  was  not  a 
witness.  We  can  not  say  that  the  evidence  did  not  author- 
ize a  finding  of  want  of  ordinary  care  on  the  part  of  the  ap- 
pellant. 

But  counsel  for  appellant  insist  that,  as  it  appeared  that 
the  animal  was  killed  upon  a  public  crossing,  there  could  be 
no  recovery  except  for  a  wilful  killing ;  that  the  animal  was 
shown  to  be  a  trespasser  upon  appellant's  right  of  way,  and 
that  therefore  its  owner,  the  appellee,  was  chargeable  with 
contributory  negligence. 

Counsel  say  that  the  Supreme  Court  of  this  State  '^  has 
often  and  uniformly  held  that  if  the  owner  of  stock  permits 
it  to  run  at  large,  and  it  is  injured  upon  a  highway  crossing^ 
he  can  not  recover,  even  though  the  railroad  company  is 
guilty  of  negligence  in  the  infliction  of  the  injury.''  And 
counsel  ask :  ^^  Should  the  rule  be  different  when  the  an- 
imal escapes  from  the  owner?"  There  was  no  evidence  of 
an  order  of  the  board  of  county  commissioners  allowing 
animals  to  run  at  large. 

The  evidence  showed  that  on  the  morning  of  the  day  on 
which  the  animal  was  killed,  the  appellee  left  her  at  his  home, 
about  twenty  rods  from  the  railroad,  in  a  yard  enclosed  with 
a  good  fence,  where  he  had  been  keeping  her  for  a  week  or 
or  two,  she  being  heavy  with  foal ;  and  that  she  was  killed 
about  half  past  ten  o'clock  in  the  forenoon. 

The  question  is  presented  whether  the  owner  of  a  domes- 
tic animal,  which  has  escaped  from  a  well-fenced  enclosure 
where  he  has  confined  it,  and  which  has  strayed  to  a  railway 
track,  at  a  public  crossing,  and  which  has  there  been  killed 
by  a  passing  train  through  the  negligence  of  the  employes 


NOVEMBER  TERM,  1890.  3C7 


The  Chicago,  St.  Louis  and  Pittsburgh  Railroad  Company  v.  Nash. 


of  the  railway  company  managing  the  train,  can  recover  for 
such  injury,  no  order  of  the  county  board  allowing  such  an 
animal  to  run  at  large  being  shown. 

There  has  been  lack  of  harmony  between  the  decisions 
upon  this  subject  in  different  jurisdictions. 

Although  there  may  be  found  in  the  opinions  of  judges  in 
this  State  dicta  which  favor  the  view  that  in  such  case  the 
owner  can  not  recover,  we  do  not  find  that  any  case  has  been 
decided  upon  such  theory. 

It  has  been  decided  many  times  that  the  common  law  ob* 
ligation  of  the  owner  of  domestic  animals  not  to  suffer  them 
to  run  at  large  is  in  force  in  this  State,  where  there  is  no  or- 
der of  the  board  of  county  commissioners  allowing  such  an- 
imals to  run  at  large. 

It  has  often  been  held  that  where  the  owner  of  such  an- 
imals permits  them  to  run  at  large  in  the  vicinity  of  a  public 
railway  crossing,  his  negligence  in  so  doing  will  be  imputed 
as  contributory  fault,  and  will  prevent  recovery  by  him  for 
injury  to  the  animals  by  passing  trains,  unless  the  injury  be 
wilful. 

The  decisions  of  courts  of  other  States  holding  the  owner 
of  animals  chargeable  with  contributory  fault  because  of 
their  presence  on  a  public  railway  crossing,  though  he  had 
used  reasonable  care  and  exercised  reasonable  diligence  to 
keep  the  animals  upon  his  own  premises  in  a  properly  fenced 
enclosure,  from  which  they  had  escaped  without  his  knowl- 
edge or  consent,  have  been  referred  to  with  approval  by 
judges  of  this  State.  Also,  it  has  been  said  to  be  doubtful 
as  to  whether  the  owner  has  a  right  to  recover  in  such  a  case 
for  negligent  injury.  But  the  decisions  in  this  State  have 
proceeded  upon  some  other  grounds. 

We  think  it  may  be  said  to  be  the  law  in  this  State,  that 
where  an  order  of  the  board  of  county  commissioners  author- 
izes the  animal  to  run  at  large,  the  owner  is  not  prevented 
from  recovering  for  negligent  injury  to  the  animal  at  a  public 
railway  crossing  by  the  mere  fact  that  he  permitted  it  to  run 
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at  large.  That  will  not  be  imputed  as  contributory  fault.  To 
preclude  recovery,  he  must  have  been  at  finult,  and  being  au- 
thorized to  turn  out  his  animal  to  run  at  large,  the  mere  fact 
that  the  animal  has  gone  unattended  to  a  railway  crossing 
will  not  constitute  negligence  in  the  owner.  But  if  he  vol- 
untarily, carelessly  and  rashly  permit  it  to  roam  at  large,  un- 
attended, in  the  vicinity  of  the  railroad  where  the  railroad 
company  can  not  be  required  to  fence  in  its  track,  he  will  be 
chargeable  with  contributory  negligence,  notwithstanding 
the  existence  of  such  an  order  of  the  county  board,  if  the 
animal  be  killed  at  such  a  place  on  the  railroad  track  by  the 
negligent  management  of  a  train  passing  thereon.  The 
mere  act  of  the  animal  is  not  imputed  to  its  owner  as  con- 
tributory negligence  in  such  a  case ;  he  is  chargeable  with 
actual  fault. 

If  there  be  no  such  order  of  the  county  board,  it  will  be 
the  owner's  own  fault  if  he  voluntarily  permit  his  animal  to 
run  at  large  unattended,  whether  it  be  to  roam  in  the  vicinitjr 
of  a  railroad  or  elsewhere ;  and  if  the  animal  so  turned  oat 
to  run  at  large  wander  to  a  railway  crossing  upon  a  highway; 
and  be  there  injured  by  a  passing  train,  the  owner's  fault  in 
turning  it  out  to  run  at  large  will  prevent  recovery  by  him 
for  the  injury,  unless  it  has  been  inBicted  through  the  actual 
or  implied  wilfulness  of  the  agents  or  employees  of  the  rail- 
road company  in  the  management  of  the  train. 

Wh^ether  there  be  such  an  order  of  the  county  board  or 
not,  if  the  owner  of  a  domestic  animal  carefully  confines  it 
in  a  well  fenced  enclosure  or  other  properly  secured  place, 
and  without  his  knowledge  or  actual  fault  the  animal  escapes 
therefrom  and  wanders  unattended  to  a  public  railway  cross- 
ing, and  be  there  injured  by  a  passing  train  through  want  of 
ordinary  care  on  the  part  of  the  agents  or  employes  of  the 
railway  company  in  the  management  of  the  train,  the  pres- 
ence of  the  animal  upon  the  crossing  will  not  be  imputed  to 
its  owner  as  his  contributory  fault,  and  he  may  recover  of 
the  railroad  company  for  his  loss. 
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In  such  case,  the  animal  loitering  upon  the  track  at  a  pub- 
lic crossing  is  no  more  a  trespasser  than  is  the  animal  in  the 
case  where  the  owner,  under  authority  of  an  order  of  the 
county  board,  has  turned  it  out  to  run  at  lai:ge,  and  it  wan- 
ders to  and  loiters  upon  the  crossing  without  his  fault.  The 
railroad  company  has  not  the  exclusive  right  to  the  posses- 
sion of  a  public  crossing.  It  has  the  right  of  passage,  and 
it  may  drive  or  frighten  the  animal  from  its  track,  but  in 
doing  so  it  is  not  relieved  from  the  obligation  to  exercise  or- 
dinary care.  The  company  is  not  bound  to  undergo  unrea- 
sonable delay  which  will  prevent  the  making  of  connections 
or  the  keeping  of  schedule  time,  or  to  risk  the  danger  of  col- 
lision between  its  trains.  It  is  simply  bound  to  deal  with 
the  animal  with  reasonable  care. 

The  paramount  duty  of  the  railroad  company  is  toward  its 
passengers.  It  also  should  be  held  to  reasonable  care  con- 
cerning animals  which  may  be  upon  its  crossing  without  f^ult 
on  the  part  of  their  owners.  It  can  not  be  said  that  it  owes 
no  duty  whatever  in  such  case  other  than  not  to  wilfully  in- 
jure property. 

These  rules  are  reasonable  and  fair  both  to  the  railroad 
company  and  to  the  owners  of  injured  animals.  They  do 
not  unreasonably  interfere  with  the  transaction  of  the  busi- 
ness of  the  company.  They  tend  to  secure  care  and  diligence 
on  the  part  of  the  owners  of  animals,  and  to  promote  the 
safety  of  passengers  and  railway  employes  engaged  in  the 
running  of  trains.  They  are  in  harmony  with  the  tendency 
of  the  decisions  in  many  other  jurisdictions. 

Whether  they  be  based  upon  the  wisest  consideration  of 
the  relative  rights  and  duties  of  railroad  companies  and  the 
owners  of  domestic  animals  or  not,  we  are  bound  to  state  the 
law  as  we  find  it,  and  that  such  is  the  law  in  this  State  on 
this  subject  we  think  must  be  concluded  from  a  careful  ex- 
amination of  the  decisions.  Lafayette,  etc.,  R,  R.  Co.  v. 
ShrineVy  6  Ind.  141  ;  Indianapolis,  etc.,  R.  R.  Co.  v.  Kinney, 
8  lud.  402 ;  Indianapolis,  etc.,  R.  R.  Co.  v.  Caldwell^  9  Ind. 
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397;  Indiana  Gentral  R.  W.  Co.  v.  Gapen,  10  Ind.  292; 
Knight  v.  Toledo,  etc.,  R.  W.  Co, ,  24  Ind.  402 ;  /ndtanapo- 
lis,  etc.,  R.  R.  Co.  v.  McClure,  26  Ind.  370;  Michigan,  etc., 
R.  R,  Go.  V.  Fisher,  27  Ind.  96 ;  Indianapolis,  etc.,  R.  R. 
Go.  V.  Harter,  38  Ind.  557 ;  JeffersonvUle,  etc.,  R.  R.  Co.  v. 
Huber,  42  Ind.  173;  Jeffersonmlle,  etc.,  R.  R.  Co.  v.  Adams, 
43  Ind.  402  ;  Indianapolis,  etc.,  R.  R.  Co.  v.  Hamilton,  44 
Ind.  76 ;  Pennsylvania  Co.  v.  Krick,  47  Ind.  368 ;  J^erson- 
ville,  etc.,  R.  R.  Co.  v.  Underhill,  48  Ind.  389  ;  Cincinnati, 
etc.,  R.  R.  Co.  V.  Street,  60  Ind.  225 ;  Indianapolis,  etc.,  R. 
W.  Co.  V.  Caudle,  60  Ind.  112 ;  Pittsburgh,  etc.,  R.  W.  Co. 
V.  Stuart,  71  Ind.  500 ;  Wabash,  etc.,  R.  W.  Co.  v.  iVtce,  99 
Ind.  152 ;  Oincinnxiti,  etc.,  R.  W.  Co.  v.  Hiltzhauer,  99  Ind, 
486 ;  Lyons  v.  Terre  Haute,  etc.,  R.  R.  Co.,  101  Ind.  419; 
Hanna  v.  Terre  Haute,  etc.,  R.  R.  Co.,  supra;  LouisvUU, 
etc.,  R.  W.  Go.  V.  Green,  120  Ind.  367. 

Under  the  circumstances  disclosed  by  the  evidence,  it  was 
the  duty  of  appellant's  servants  upon  the  locomotive  to  have 
seen  the  animal  at  such  a  distance  that  they  could  have  made 
efforts  calculated  to  cause  it  to  remove  from  its  exposed  po- 
sition. 

Proper  regard  for  the  safety  of  human  life,  and  proper 
consideration  for  the  interests  of  others,  forbid  that  persons 
so  occupied  under  circumstances  such  as  are  shown  in  this 
case  shall  be  so  inattentive  as  to  be  wholly  unaware  of  the 
presence  of  such  an  obstruction  upon  the  track  until  the 
locomotive  has  approached  so  near  to  it,  or  so  careless  and 
indifferent  as  to  make  no  effort  whatever  to  clear  the  track 
and  save  the  endangered  property  of  others  so  situated. 

If  the  animal  had  been  seen,  it  would  have  been  the  doty 
of  the  appellant's  servants  to  have  made  a  reasonable  efibrt 
to  cause  it  to  get  out  of  the  way  and  to  avoid  a  collision 
with  it.  If  there  was  no  excuse  for  not  seeing  the  animal, 
there  was  no  excuse  for  not  making  some  effort  to  cause  it  to 
leave  the  track ;  and  the  fact  that  the  animal  was  not  seen 
can  not  exonerate  the  appellant  from  responsibility  for  the 
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failure  to  make  such  an  effort.  Such  failure  was  a  violation 
of  duty.  If  it  was  nothing  more  than  negligence,  still  the 
appellant  must  be  held  responsible  for  the  consequent  in- 
jury, there  being  no  contributory  negligence  on  the  part  of 
the  appellee. 

The  court  did  not  err  in  overruling  the  motion  for  a  new 
trial. 

The  judgment  is  affirmed,  with  costs. 

FUed  May  2, 1891. 

Dissenting  Opinion. 

Reinhard,  J. — I  can  not  agree  with  the  opinion  of  the 
majority  in  its  view  of  the  law  in  relation  to  contributory 
negligence.  We  all  agree  that  where  no  order  of  the  board 
of  commissioners  is  shown  by  which  stock  is  permitted  to 
run  at  large,  the  common  law  prevails  as  to  owners  keeping 
up  their  stock,  and  the  only  question  is,  to  what  extent  will 
the  rules  of  the  common  law  hold  a  man  guilty  of  negligence 
who  fails  to  keep  his  domestic  animals  in  his  own  enclosure? 

Conceding  that  the  appellant  was  negligent,  in  that  its 
servants,  who  were  operating  the  train,  did  not  see  the  ani- 
mal in  time  to  take  the  proper  precautions  against  running 
against  it,  the  question  still  remains,  was  the  animal  right- 
fully upon  the  appellant's  road  track,  or  was  it  a  mere  tres- 
passer? If  a  trespasser,  what  amount  of  care  and  precaution 
was  the  appellant  required  to  exercise  toward  it  ? 

It  will  not  do  to  say  the  animal  was  a  trespasser,  but  its 
owner  was  free  from  fault.  If  the  acts  of  the  animal  were 
such  as  to  make  it  a  trespassing  animal,  the  responsibility 
for  such  acts  are  imputed  to  the  owner,  and  he  is  held  liable 
for  them. 

At  common  law  the  owner  of  animals  is  compelled  to  keep 
them  at  home.  If  they  break  out  and  enter  upon  the  lands 
of  another,  doing  injury,  he  is  liable  in  damages.  Stogie  v. 
Kopka,  100  Ind.  458 ;  Williams  v.  Nnv  Albany^  etc.,  R.  R, 
Co.,  5  Ind.  Ill  ;  Lafayette,  etc,  R,  R.  Co.  v.  Shriner,  6  Ind. 
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141 ;  Page  v.  Hollingatoorth,  7  Ind.  317;  Indianapolis,  ete.^ 
R.  R.  Co.  V.  Kinney,  8  Ind.  402 ;  Myers  v.  Dodd^  9  Ind. 
290;  Indianapolis,  etc.,  R.  R.  Go.  v.  McGlure,  26  Ind.  370; 
Michigan,  etc.,  R.  R.  Co.  v.  Fisher,  27  Ind.  96 ;  Indianapo- 
lis^ etc.,  R.  R.  Go.  V.  v.  Harter,  38  Ind.  567 ;  JeffersonviUe, 
etc.,  R.  R.  Co.  V.  Hvber,  42  Ind.  173;  J^ersonville,  etc.,  R. 
R.  Co.  V.  Adams,  43  Ind.  402 ;  Pittsburgh,  etc.,  R.  W.  Co.  v. 
Stuart,  71  Ind.  500.  See  the  note  in  2d  ed.  10  Ind.,  pp. 
292-293,  citing  decisions  under  common  law. 

If,  then,  such  animals  become  trespassers  when  thej  enter 
upon  the  lands  of  another,  without  reference  to  the  quality 
of  the  fences  through  which  they  pass,  as  decided  in  Stone 
V.  Kopha,  supra,  they  are  no  less  trespassers  when  they  enter 
upon  the  lands  of  a  railroad  company  used  for  a  railroad 
track.  But  it  appears  some  distinction  is  sought  to  be  made 
between  different  kinds  of  trespassing  animals,  clearly  im- 
plying that  railroad  companies  will  be  required  to  exercise 
one  kind  of  care  and  diligence  toward  one  class  of  such  tres- 
passing animals,  and  another  kind  toward  another  class.  If 
the  rule  is  to  be  established  that  in  all  cases  the  question  as 
to  whether  the  animal  is  to  be  considered  such  a  trespasser 
as  will  hold  its  owner  guilty  of  contributory  negligence  or 
not  depends  upon  whether  it  is  at  large  with  the  consent  of 
the  owner,  then  will  such  companies  be  required  in  each  case 
to  know  the  circumstances  under  which  the  animal  happened 
to  be  there,  whether  by  the  sufferance  of  its  keeper  or  as  the 
result  purely  of  its  own  breachy  and  roguish  propensities. 
In  other  words,  the  company  or  its  servants  will  be  held  to 
know  at  their  peril  whether  the  animal  is  a  trespasser  by  con- 
sent of  its  owner,  or  a  trespasser  upon  its  own  responsibility. 

I  freely  concede  that  there  is  a  conflict  in  the  authorities, 
outside  of  the  courts  of  Indiana,  upon  the  definition  of  the 
common  law  rules,  and  as  to  how  far  the  owners  of  domestic 
animals  are  responsible  for  their  being  at  large.  I  believe  it 
will  be  found,  however,  that  many  of  the  cases  holding  to  the 
view  expressed  in  the  opinion  of  the  majority  are  in  States 
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where  tKe  doctrine  of  comparative  negligence  prevails,  a  doc- 
trine which  finds  no  place  in  the  law  of  our  State.   But  what- 
ever maj  be  the  rule  in  other  States,  I  am  fully  persuaded 
that  there  is  no  uncertainty  in  the  decisions  in  Indiana,  ex- 
cepting, perhaps,  some  of  the  older  cases,  and  I  believe  that 
upon  examination  many  of  the  cases  cited  in  the  majority 
opinion  will  be  found  to  sustain  the  doctrine  to  which  I  refer. 
In  other  words,  I  believe  it  is  the  settled  common  law  of  In- 
diana, that  in  the  absence  of  an  order  made  by  the  county 
commissioners  allowing  stock  to  run  at  large  the  owner  is 
compelled  to  keep  his  animals  in  his  own  enclosure,  and  if 
they  escape  and  enter  upon  the  lands  of  another  they  are 
trespassers  and  he  is  held  to  be  a  wrong-doer,  and  if  they 
stray  upon  a  railroad  track  and  are  killed  or  injured  at  a 
place  where  the  company  is  not  bound  to  fence,  the  owner 
is  charged  with  contributory  negligence  and  can  not  recover 
even  if  the  killing  or  injury  was  negligent,  and  can  recover 
only  if  the  killing  or  injury  was  wilful.     Whether  this  law 
is  reasonable  or  not,  is  not  now  the  question.     If  it  is  so  de- 
clared we  are  bound  by  it  until  it  is  overruled  by  the  Su- 
preme Court.     In  Lafayette,  etc.,  iJ.  R,  Co.  v.  Shriner,  6 
Ind.  141,  the  court  says:     ''The  common  law  imposes  on 
the  owner  of  domestic  animals  the  duty  of  keeping  them  on 
his  own  lands,  or  within  enclosures,  and  he  becomes  a  wrong- 
doer if  any  of  them  escape  or  stray  off  upon  the  lands  of 
another.    3  Black.  Com.  209-210 ;  Wells  v.  Hoivell,  19  Johns. 
385.     This,  as  a  general  rule,  prevails  in  Indiana,  and  may 
be  held  applicable  to  the  facts  of  this  case.^' 

If  it  be  said  that  the  question  was  not  properly  before  the 
court  in  that  case,  as  the  facts  showed  that  the  owner  per- 
mitted the  animal  to  go  at  large,  then  let  us  turn  to  a  later 
decision. 

In  the  case  of  Pittaburghy  etc.,  R.  W.  Go.  v.  Stuarty  supra, 
the  action  was  for  the  negligent  killing  by  the  appellant 
of  the  appellee's  horse,  which  entered  upon  the  track  at 
a  point  where  the  company  was  not  bound  to  fence.     The 
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complaint  charged^  in  express  terms,  that  the  horse  was 
on  the  track  without  the  owner's  fault  when  he  was  killed. 
This  averment  was,  therefore,  one  of  the  issues  in  the  case. 
In  the  court  below  there  was  a  trial  and  finding  for  the 
owner  of  the  horse,  assessing  his  damages  at  the  value  thereof. 
From  the  judgment  of  the  lower  court  the  railroad  company 
appealed,  and  the  Supreme  Court,  in  passing  upon  the  suffi- 
ciency of  the  evidence  to  sustain  the  finding,  made  a  clear 
enunciation  of  the  common  law  rule  in  Indiana.  It  cited 
approvingly  the  cases  of  this  and  other  States  where  that 
doctrine  had  been  before  declared,  and  proceeded  to  state  fur- 
ther :  ''  It  must  be  assumed,  therefore,  that,  at  the  time  and 
place  where  the  appellee's  horse  was  injured,  the  common  law 
rule  prevailed,  and  that  the  horse  was  then  and  there  trespass- 
ing upon  the  track  of  the  appellant's  railroad.  This  is  so,  as  it 
seems  to  us,  even  though  it  appeared  that  the  appellee  had  used 
reasonable  care  and  diligence  to  keep  his  horse  upon  his  oxen 
grounds  and  vnthin  his  oum  enclosure,  and  that  the  horse  had 
escaped  therefrom  without  his  knowledge  or  consent." 

The  court  goes  on  then  to  review  the  cases,  saying  at  the 
conclusion  of  such  review  that  it  was  not  necessary  that  it 
should  endorse  or  approve  of  the  statements  of  the  law  enun- 
ciated in  the  cases  decided  by  the  courts  of  other  States,  some 
of  which  it  had  quoted.  But  it  nowhere  appears  in  the 
opinion  that  the  court  did  not  fully  endorse  and  approve  the 
statement  it  had  itself  framed,  in  which  it  had  clearly  set 
forth  the  rule  of  law  as  we  have  quoted  it  above  in  italics ; 
or  that  it  had  made  that  statement  with  any  sort  of  mental 
reservation  whatever.  On  the  other  hand,  and  as  if  the 
court  desired  to  place  beyond  further  controversy  what  it 
had  decided  upon  this  point,  it  informs  us  that  *^the  appeU 
lee^s  horse  had  escaped  from  his  enclosure,  and  was  trespassing 
on  the  track  of  appellant's  road.  In  this  state  of  the  case 
the  appellant  certainly  owed  no  such  duty  to  the  appellee  as 
required  the  stoppage  of  its  train,  in  violation  of  its  duty  to 
its  passengers ;  and  that  its  employes  in  charge  of  the  train 
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should  go  forward  and  carefully  lead  or  drive  the  horse  from 
the  track  of  its  road/' 

It  will  not  do  to  say  that  the  case  turned  upon  the  ques- 
tion of  negligence  on  the  part  of  the  company  or  its  servants. 
Negligence  was  one  of  the  questions  it  is  true,  but  contribu- 
tory negligence  was  another  question,  and  the  case  hinged  as 
much  upon  one  as  upon  the  other  of  these  points,  and  could 
not  have  been  intelligently  decided  by  ignoring  either. 

We  think,  also,  that  in  several  of  the  other  cases  cited  in 
the  opinion  of  the  majority,  the  doctrine  here  contended  for 
is  tacitly  recognized,  if  not  distinctly  enunciated.  No  case 
has  been  cited,  and  I  do  not  believe  any  can  be  found,  where 
a  doctrine  similar  to  that  set  up  in  the  opinion  of  the  ma- 
jority has  been  declared  to  be  the  law  in  Indiana.  Until 
that  is  done,  however,  this  court  is  in  duty  bound  to  accept 
the  decisions  of  the  highest  tribunal  as  the  established  law 

of  the  State. 

It  may  not  be  unprofitable  to  remark  that  by  some  of  the 

recent  text-writers  Indiana  is  classed  with  those  States  where 
the  common  law  rule  prevails.  Thompson  Neg.,  section  418. 
To  my  mind  there  is  a  clear  distinction  between  the  case 
of  an  animal  which  is  at  large  by  virtue  of  an  order  of  the 
board  of  commissioners,  and  one  where  no  such  order  has 
been  made.  In  the  former  case  the  order  is  a  matter  of  rec- 
ord of  which  the  world  is  bound  to  take  notice,  while  in  any 
other  case  of  an  animal  at  large  the  public  can  not  be  pre- 
sumed to  know  in  what  manner  it  escaped  or  how  it  came  to 
be  upon  the  track.  Thus,  in  cases  where  such  an  order  is  in 
existence,  it  becomes  the  duty  of  the  servants  and  employes 
of  a  railroad  company  to  be  on  the  alert  at  crossings  and 
other  places  not  fenced,  and  to  exercise  a  higher  degree  of 
care  in  ascertaining  the  presence  of  animals  at  such  places, 
the  presumption  being  all  the  time  that  there  will  be  animals 
at  large,  while  if  no  such  order  is  made,  the  presumption  is 
directly  the  opposite.  In  the  former  case  the  company  must 
ase  ordinary  care  and  diligence.     In  the  latter,  as  the  pres- 
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ence  of  the  animal  on  the  track  of  the  road  constitutes  it  a 
trespasser^  its  owner  will  be  charged  with  negligence  in  suf- 
fering it  to  escape  or  be  at  large,  and  in  case  of  injury  the 
railix)ad  company  will  only  be  liable  in  case  of  wilfulness, 
or  acts  from  which  the  same  knay  be  inferred  or  will  be  re- 
garded as  such  in  law. 

For  these  reasons  I  respectfully  dissent  from  the  decision 
announced  in  the  principal  opinion. 

Filed  May  2,1801. 

Dissenting  Opinion. 

New,  J. — I  dissent  from  the  principal  opinion  in  this  case^ 
because  the  leading  question  involved  has,  in  my  opinioUi 
been  otherwise  ruled  by  the  Supreme  Court  of  this  State. 

We  should  not,  unless  compelled  to  do  so,  bring  in  ques- 
tion any  rule  so  important  as  this,  which  has  been  firmly  set- 
tled for  many  years  by  the  Supreme  Court  of  this  State. 

The  common  law  rule  that  '^  the  owner  of  animals  is 
obliged  to  keep  them  upon  his  own  grounds,  and  is  a  wrong- 
doer if  he  suffer  them  to  stray  upon  the  grounds  of  others," 
has  been  for  many  years  recognized  by  the  courts  and  the 
people  as  a  part  of  the  law  of  this  State,  subject  to  the  ex- 
ception enacted  by  statute,  that  the  board  of  commissioners 
of  the  different  counties  may  direct  by  proper  orders  what 
kind  of  animals  shall  be  allowed  to  pasture,  or  run  at  large 
on  the  uninclosed  lands,  or  public  commons,  within  the 
bounds  of  any  township  in  their  respective  counties. 

The  assertion  of  a  different  rule  now  by  this  court  can  be 
productive  of  no  good. 

Filed  May  2, 1891. 
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No.  67. 

CuMMiNGS  V.  Pence. 

GoSTRACr. —  WoMtr  af  Perfoifnanee, — A  forfeiture  incorred  by  reason  of  a 
failore  to  perform  a  contract  within  the  time  stipulated  is  waiyed  by 
the  person  not  in  default,  after  the  forfeiture,  by  requesting  the  con- 
tractor to  resume  the  work  stipulated  for,  promising  to  pay  for  it  when 
done,  and  by  accepting  the  work  when  completed. 

Same. —  Waioer. — Quantum  MeruiL — Covnia-'Claim. — Where  a  strict  per- 
formance of  a  contract  is  waiyed  an  action  on  the  contract  lies,  and 
need  not  be  brought  upon  quanlwn  meruil.  The  failure  to  perform  ac- 
cording to  the  terms  of  the  contract  may  be  compensated  for  in  dam- 
ages by  way  of  counter-claim. 

Drainage. —  Eetoppd, —  Acceptance  by  Drainage  Qmimiasumer.'^  Sub-Gon-' 
ira€tor,^CompUl%on  of  Drain. — A  sub-contractor  agreed  to  dig  a  pablic 
drain  according  to  the  plans  and  specifications  adopted  by  the  court  in 
establishing  it.  He  dug  the  ditch,  and  it  was,  upon  application  of  the 
contractor,  accepted  by  the  county  drainage  commissioner. 

Held,  that  the  contractor  was  estopped  to  deny  that  the  ditch  was  done  ac- 
cording to  the  contract. 

From  the  Marion  Superior  Court. 

A.  B.  Gole,  for  appellant. 

£.  Ritter  and  E.  F.  Bitter^  for  appellee. 

Reinhabd,  J. — The  appellant  was  the  general  contractor 
for  the  construction  of  a  drain  in  Marion  county,  which  had 
been  established  by  order  of  the  circuit  court  of  that  county, 
and  awarded  to  James  F.  Flack,  commissioner  of  drainage. 

The  appellee  was  a  sub-contractor,  under  the  appellant,  to 
do  the  excavating.  As  such  sub-contractor  he  entered  into 
a  written  contract  with  the  appellant  for  the  performance  of 
the  work,  and  that  contract  forms  the  foundation  of  this  ac- 
tion . 

The  only  error  assigned  here  is  that  the  court  in  general 
term  erred  in  affirming  the  judgment  of  the  court  in  special 
term. 

The  errors  assigned  in  the  superior  court  were : 

1.  The  overruling  by  the  court  in  special  term  of  the  ap- 
pellant's motion  for  a  new  trial. 


818        APPELLATE  (X)URT  OF  INDIANA, 

CummingB  v.  Pence. 

2.  The  complaint  does  not  state  facts  sofficient  to  consti- 
tute a  cause  of  action. 

The  motion  for  a  new  trial  contained  the  following  causes: 

1.  That  the  decision  of  the  court  is  not  sustained  by  suf- 
ficient evidence. 

2.  That  the  decision  of  the  court  is  contrary  to  law. 

3.  That  the  assessment  of  the  amount  of  the  recovery  is 
erroneous,  being  too  large. 

The  cause  in  special  term  was  tried  by  the  court^  and  the 
finding  was  for  the  appellee  (plaintiff  below)  in  the  sum  of 
$176.65. 

The  question  presented  for  our  decision  under  the  first  as- 
signment of  errors  involves  the  correctness  of  the  action  of 
the  trial  court  in  overruling  the  motion  for  a  new  trial.  This 
challenges  the  sufficiency  of  the  evidence  to  sustain  the 
finding. 

The  complaint  was  in  one  paragraph,  and  counted  upon 
the  special  written  contract  therein  set  out.  The  appellant's 
contention  is  that  the  uncontroverted  evidence  shows  that 
the  appellee  did  not  complete  his  part  of  the  contract  within 
the  time  required,  or  in  fact  at  any  time,  and  hence,  if  he  has 
any  remedy  at  all,  it  is  upon  a  quantum  meruit  for  the  value 
of  the  services  performed,  and  not  the  one  pursued  here  on 
the  special  contract. 

The  appellant  insists  that  the  evidence  shows  without  con- 
tradiction or  conflict  that  none  of  the  work  was  done  by  the 
appellee  within  the  time  stipulated,  and  that,  as  to  some  of 
it,  viz.,  the  straightening  out  of  a  certain  '^  double  crook '' 
in  the  drain,  it  never  was  done  by  the  appellee  at  all.  He 
also  claims  that  there  was  a  '^  washout "  in  the  ditch  at  a 
highway  and  railroad  crossing  which  caused  certain  damage 
to  the  work,  but  as  to  this  it  may  as  well  be  said  right  here 
that  the  evidence  does  not  prove  that  this  came  within  the 
scope  of  appellee's  contract. 

We  proceed,  then,  to  dispose  of  the  appellant's  contention 
that  the  work  was  not  done  in  time. 
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The  contract  provides  that  the  work  was  to  be  commenced 
March  31st,  1885,  and  completed  April  30th,  1885,  under 
the  direction  of  the  appellant,  and  that  eighty  per  cent,  of 
the  price  of  the  work  should  be  paid  as  the  same  progressed, 
and  twenty  per  cent,  was  to  be  retained  until  the  completion 
and  acceptance  of  the  same  by  the  commissioner  of  drainage. 

It  is  insisted  by  the  appellant  that  the  completion  of  the 
work  by  April  30th,  1885,  is  a  condition  precedent  to  the 
payment  of  the  price  stipulated  in  the  contract,  and  that, 
therefore,  there  could  be  no  recovery  on  the  contract  unless 
the  work  was  finished  within  that  time.  We  do  not  think 
the  contract  admits  of  such  a  construction,  but  our  ruling  is 
not  based  upon  this  ground.  We  think  the  appellant,  if  he 
had  acquired  any  right  of  rescission  or  forfeiture  by  the  fail- 
ure of  the  appellee  to  complete  the  work  within  the  time 
stipulated  in  the  contract,  has  waived  that  right  by  request- 
ing the  appellee  to  resume  the  work  afterwards,  and  by 
promising  to  pay  for  the  same,  and  also  by  accepting  the 
work  after  the  specified  time. 

The  appellee  testified  that  he  stopped  working  in  May  be- 
cause appellant  did  not  pay  as  he  had  agreed ;  but  that  in 
August  of  the  same  year  Cummings  came  to  see  him  and 
said  to  him  if  he  would  go  on  with  the  work  he  would  settle 
with  him,  and  that  thereupon  he  went  back  and  worked  two 
weeks  longer. 

John  Vanderman  testified  that  they  stopped  working  in 
May,  but  resumed  in  August,  and  worked  two  weeks,  and 
until  they  had  finished  all  but  one  place. 

David  Darnell  stated  that  he  heard  a  conversation  between 
the  appellant  and  the  appellee,  in  which  Cummings  asked 
Pence  why  he  had  not  finished  the  work ;  that  Pence  said 
it  was  because  he  had  not  received  his  pay ;  that  Cummings 
thereupon  told  him  to  go  back  and  finish  the  ditch  and  he 
would  settle  with  him  for  it. 

A  son  of  the  appellee  testified  that  the  work  was  stopped 
because  there  was  no  money  paid,  but  that  in  August  or  Sep- 
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tember  they  did  more  work,  finishing  what  they  did  do  in 
September. 

This  was  sufficient  evidence  to  authorize  the  court  to  find 
that  whatever  rights  the  appellant  may  have  had  by  reason 
of  the  work  not  being  completed  within  the  time  agreed 
upon  in  the  contract,  were  waived  by  the  appellant. 

It  was  not  necessary  that  the  action  should  have  been 
brought  upon  quantum  meruit;  it  maybe  maintained  on  the  spe- 
cial contract.  It  is  true  that  generally  one  can  not  recover  on 
such  a  contract  which  he  has  himself  partly  failed  to  fulfil.  But 
where  strict  performance  is  waived  by  the  other  party,an  action 
on  the  contract  may  still  lie,  as  we  think  it  does  in  this  case. 

We  pass  to  the  determination  of  the  next  question  raised 
by  appellant,  viz.,  that  the  work  has  not  yet  been  completed 
by  the  appellee,  and  that  hence  he  is  debarred  from  recover- 
ing on  the  contract. 

The  evidence  does  show  that  there  was  a  ^^  double  crook  " 
in  the  ditch  at  a  point  where  it  should  have  been  straight, 
but  it  also  shows  that  the  commissioner  himself  had  this  de- 
fect corrected  at  an  expense  of  f  5 ;  that  the  commissioner 
then  accepted  the  ditch  from  Cummings,  the  general  con- 
tractor, and  paid  him  for  it,  deducting  the  (5  so  expended. 

In  the  act  of  turning  over  the  ditch  to  the  drainage  com- 
missioner was  necessarily  involved  the  appellant's  acceptance 
of  the  work  from  the  sub-contractor,  the  appellee.  By  this 
acceptance  he  is  estopped  to  deny  that  the  work  was  done  ac- 
cording to  contract. 

If  there  was  a  failure  of  strict  performance  here,  then  the 
appellant,  as  in  the  other  instance,  by  accepting  the  work, 
has  waived  any  right  which  he  may  have  had  to  treat  the 
contract  as  forfeited  or  to  defend  against  a  recovery  on  the 
same.  In  such  a  case,  where  there  is  a  failure  to  perforin 
according  to  the  terms  of  the  contract,  and  the  breach  may 
be  compensated  in  damages,  the  action  will  lie  on  the  con- 
tract, the  defendant  having  the  right  to  set  up,  by  way  of 
counter-claim,  the  damages  sustained  by  such  failure.  Moiion 
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Y.  Kaney  18  Ind.  191 ;  Pickens  v.  BozweU,  11  Ind.  275.  See 
Masonic,  etc.,  Ass^n  v.  Beck,  77  Ind.  203;  Phoenix,  etc,  Go. 
V.  Bayer,  post,  p.  330. 

We  regard  the  evidence  as  amply  sufficient  to  support  a 
finding  for  appellee  on  the  contract. 

The  only  remaining  question  which  is  argued  by  counsel 
is  as  to  whether  or  not  the  finding  of  the  court  was  for  an 
amount  in  excess  of  what  under  the  evidence  the  appellee 
was  justly  entitled  to  recover. 

The  finding  and  judgment  were  for  $176.65 ;  the  demand 
in  the  complaint  is  for  only  $170.  The  contract  price  for  the 
ditching  was  fifteen  cents  per  cubic  foot.  The  undisputed 
evidence  shows  that  the  quantity  of  ditching  done  was  2^511 
cubic  feet,  which  would  amount  to  $376.65.  The  contract 
provides  for  a  deduction  of  $25  for  certain  expenses,  which^ 
when  done,  would  leave  the  net  price  of  the  work  at  $351.65. 

The  following  payments  were  proved  without  dispute : 

Cash,  April  18th,  1885  .     * $50 

Cash,  May  2d,  1885 30 

Appellee's  assessment 75 

Hoover's  assessment 40 

H.  Wilson's  assessment 20 

Total  payments $215 

All  these  payments  are  admitted  by  the  appellee.  This 
would  leave  a  balance  due  the  appellee  of  only  $136.65,  in- 
stead of  $176,  as  found  by  the  court,  making  an  excess  of 
$40. 

We  also  think  it  was  the  duty  of  the  court,  under  the  ev- 
idence, to  deduct  an  additional  amount  of  $5,  that  being  the 
damage  the  appellant  was  compelled  to  pay  to  the  commis- 
sioner for  the  appellee's  failure  to  perform  the  work  as  the 
specifications  provided.  This  was  clearly  required  under  the 
counter-claim  pleaded.    This  makes  a  clear  excess  of  $45. 

If  the  appellee  will,  within  sixty  days,  remit  this  excess 
Vol.  1.— 21 
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of  $45  and  pay  the  costs  of  this  appeal^  the  judgmeDt  will 
be  affirmed,  otherwise  the  judgment  is  reversed,  at  appellee'8 
costs,  and  the  cause  remanded,  with  instructions  to  the  court 
below  to  grant  a  new  trial,  and  for  further  proceedings. 

Filed  Maj  12, 1891. 
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Bill  of  Excbptiohs. — BrenimpUon  as  to  Time  Given  for  FiHng.^Pani 
Leave  to  File. — If  a  bill  of  exceptions,  duly  signed,  but  withoat  date,  u 
filed  at  any  time  during  the  trial  term,  but  after  the  date  of  such 
trial,  and  the  motion  for  a  new  trial  overruled,  it  will  be  presumed^ 
on  appeal,  that  time  within  the  term  for  the  presentation  of  the  bill  to 
the  judge  was  given  hj  parol  at  the  ^proper  time,  and  that  the  bill  was 
presented  to  him  within  the  time  so  allowed,  even  though  the  date  of 
presentation  b  not  stated  in  the  bill. 

Neolioencs. — Failure  to  Anticipate  the  Wrongful  Act  <^  Another, — It  is  not 
negligence  to  assume  that  another  will  do  his  duty,  or  to  fail  to  anticipate 
the  fault  of  another. 

Same. — Oaitle  at  Large  in  a  Town, — ExeavaHon  in  Streets. — It  is  not  negli- 
gence in  the  owner  of  cattle  to  allow  them  to  run  at  large  in  the  streets 
of  a  town,  where  an  ordinance  thereof  permits  it,  in  which  excavations 
are  being  made  for  the  laying  of  gas-pipes. 

Same. — Excavation  in  Street. — Ouarding. — One  making  an  excavation  in  t 
public  highway  must  keep  it  constantly  guarded  while  it  is  dangen>D& 

Same. — GonlriMUory, — Sufficient  to  Defeat  Action, — Negligence  which  will 
bar  a  recovery  must  have  contributed  directly  and  proximately  to  the 
injury  of  which  the  plaintiff  complains. 

Evidence. — Admiseion  After  Close  of  Case. — It  is  within  the  sound  discre- 
tion of  the  trial  court  to  permit  the  plaintiff  to  introduce  further  evi- 
dence after  the  defendant  has  closed  the  case. 

From  the  Hamilton  Circuit  Court. 

T.  P.  Kane  and  T.  J,  Dauis,  for  appellant. 

i2.  R.  Stephenson  and  W,  R,  Fertigy  for  appellee. 

Black,  C.  J. — This  was  an  action  brought  by  the  appel- 
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lee  against  the  appellant  to  recover  damages  for  the  injury 
of  a  cow  owned  by  the  former,  whereby  said  cow  was  ren- 
dered of  no  value,  and  the  appellee  was  compelled  to  kill 
her ;  said  injury  having  been  occasioned  by  the  falling  of 
the  cow  into  a  trench  for  gas-pipe,  which  the  appellant  had 
excavated  along  a  street  of  the  city  of  Nobles vi lie,  and  which 
the  appellant  allowed  to  remain  open  and  unguarded. 

The  appellee  recovered  judgment  for  sixty  dollars. 

A  motion  for  a  new  trial,  made  by  the  appellant,  was  over- 
ruled, and  this  ruling  is  assigned  as  error. 

We  are  required  first  to  notice  the  suggestion  of  the  ap- 
pellee that  the  evidence  is  not  in  the  record. 

The  verdict  was  returned  on  the  13th  of  December,  1888, 
and  judgment  thereon  was  rendered  the  next  day,  after  which, 
on  the  same  day,  the  motion  for  a  new  trial  was  made  and 
overruled.  Thereupon,  on  the  same  day,  a  bill  of  exceptions 
containing  the  instructions  given  and  those  refused  was  filed. 
At  the  same  term,  on  the  21st  of  December,  a  bill  of  excep- 
tions containing  the  evidence  was  filed. 

The  appellee  suggests  that  this  second  bill  should  not  be 
regarded  as  a  part  of  the  record,  because  it  does  not  appear 
that  any  time  for  the  presentation  of  it  was  given  when  the 
motion  for  a  new  trial  was  overruled.  It  may  be  remarked 
that  the  date  of  the  presentation  to  the  judge  is  not  stated 
in  either  of  the  bills. 

We  think  that,  under  the  provisions  of  the  code  of  1881, 
a  bill  of  exceptions  may  preserve  and  bring  into  the  record 
exceptions  taken  at  the  term  at  which  it  is  signed  and  filed, 
and  evidence  given,  and  exceptions  to  rulings  made,  on  the 
trial  of  a  cause  in  which  a  motion  for  a  new  trial  has  been 
overruled  at  the  term  at  which  the  bill  is  signed  and  filed, 
though  the  entry  do  not  show  that  any  time  was  allowed  for 
the  presentation  of  the  bill,  and  the  date  of  presentation  be 
not  stated  in  the  bill.  This  court  in  such  case  will  presume 
that  time  within  the  term  for  the  presentation  of  the  bill  to 
the  judge  was  given  by  parol  at  the  proper  time,  and  that 
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the  bill  was  presented  to  tile  jadge  within  the  time  so  al- 
lowedy  and  will  regard  the  purpose  of  the  statutory  require- 
ment that  the  date  of  presentation  shall  be  stated  in  the  bill 
as  having  been  accomplished.  Sections  626^  629^  B.  S.  1881 ; 
Board,  etc.,  v.  Epersoiiy  60  Ind.  275 ;  Volger  v..  Sidener,  86 
Ind.  545 ;  Lake  Erie,  etc.,  R.  W.  Go.  v.'  Iix,  88  Ind.  381 ; 
Boyce  v.  Graham,  91  Ind.  420;  Landers  v.  Beck,  92  Ind. 
49  (52) ;  Hale  v.  Matthews,  118  Ind.  527. 

The  evidence  showed  that  for  some  days  before  the  injury 
in  question,  the  appellant  was  excavating  a  trench  east  and 
west  along  a  street  of  the  city  of  Noblesville,  near  the  south 
line  of  the  roadway  and  north  of  the  sidewalk,  for  the  pur- 
pose of  extending  a  line  of  pipe  for  conducting  natural  gas, 
and  having  made  the  excavation  at  the  point  where  the  aniniai 
was  injured  about  two  days  before  the  injury,  had  laid  gas- 
pipe,  three  or  four  inches  in  diameter,  in  the  trench  at  that 
point  in  the  forenoon  of  the  day  of  the  injury,  and  had  cov* 
ered  the  pipe  and  partly  filled  the  trench  with  loose  earth. 
The  trench  was  about  eighteen  inches  wide.  The  witnesses 
differed  as  to  its  depth,  and  as  to  the  distance  from  the  top 
to  the  loose  earth  in  it.  The  jury  might  have  found  from 
the  evidence  that  it  was  three  feet  deep,  and  that  it  was  two 
feet  from  the  loose  earth  to  the  top  of  the  trench.  At  nooD 
the  workmen  so  engaged  left  the  trench  in  such  condition 
and  went  to  dinner,  and  then  to  the  appellant's  shops,  and 
did  not  return  till  nearly  two  o'clock  in  the  afternoon. 
During  their  absence  the  trench  was  wholly  unguarded. 

One  Royer  lived  on  the  south  side  of  the  street  nearly  op- 
posite the  place  of  the  injury,  in  a  new  house,  which,  with 
some  other  new  houses  in  the  immediate  vicinity,  was  not 
enclosed  by  fencing.  Soon  after  noon  Royer  found  said 
cow  with  four  or  five  others  at  a  pump  south  of  his  house, 
and  by  hallooing,  but  not  throwing  anything  at  them  or 
using  any  violence,  drove  them  off  his  premises.  They 
passed  over  the  sidewalk  and  across  the  trench,  and  the  ap- 
pellee's cow,  in  crossing,  stepped  into  the  ditch  and  sank  in 
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the  soft  earth  and  broke  one  of  her  hind  legs,  becoming 
thereby  so  injured  that  the  appellee  caused  her  to  be  killed. 
The  other  cows  passed  over  the  trench  without  injury. 

By  order  of  the  board  of  commissioners  of  the  county,  and 
under  an  ordinance  of  the  city,  cows  were  permitted  to  run 
at  large  within  the  city  in  the  day  time.  I'he  appellee  had 
turned  out  his  cow  to  run  at  large  in  the  morning  of  the  day 
of  her  injury.  She  had  been  in  the  habit  of  ranging  in  this 
part  of  the  town. 

During  the  time  the  trench  was  being  excavated,  and  while 
it  remained  open,  the  appellee  had  driven  along  the  street, 
and  ia  so  passing  had  seen  the  open  ditch,  and  in  the  fore- 
noon of  the  day  on  which  the  cow  was  injured  he  had  seen 
the  workmen  engaged  in  digging  the  trench. 

It  does  not  appear  that  when  seen  by  the  appellee  the 
trench  was  in  the  dangerous  condition  in  which  it  was  left 
when  the  cow  was  injured,  or  that  when  seen  by  the  appellee 
the  trench  was,  or  appeared  to  be,  in  a  dangerous  condition. 
The  appellant  has  urged  objections  to  the  first,  second  and 
fifth  instructions  given  at  the  request  of  the  appellee,  and  to 
the  refusal  of  the  court  to  give  the  third  and  eighth  instruc- 
tions asked  by  the  appellant,  and  to  the  modification  of  its 
tenth  instruction. 

The  objections  to  the  giving  of  the  first  instruction  asked 
by  the  appellee  and  the  'refusal  to  give  the  third  instruc- 
tion asked  by  the  appellant,  present  the  inquiry  whether  the 
court  should  have  submitted  to  the  jury  the  question  as  to 
whether  the  appellee  was  chargeable  with  contributory  neg- 
ligence in  turning  his  cow  out  to  run  at  large  in  the  morning 
of  the  day  on  which  she  was  injured. 

Under  the  permission  granted  by  the  order  of  the  board 
of  commissioners  and  the  ordinance  of  the  city,  the  appellee 
could  permit  hia  cow  to  run  at  large  without  being  charge- 
able with  fault,  unless  knowledge  of  the  fact  that  the  appel- 
lant was  excavating  a  trench  which  would  not  endanger  her 
unless  the  appellant  should  be  guilty  of  fault  in  connection 
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therewith,  would  preclude  appellee  from  the  cDJoymeDt  of  his 
valuable  privilege. 

The  injury  to  the  cow  occurred  when  the  trench  was  left 
in  a  dangerous  condition,  wholly  unguarded,  for  the  space  of 
nearly  two  hours.  The  appellant  had  a  right  to  make  the 
excavation  for  the  purpose  of  laying  gas-pipe.  .  But  when 
the  trench  was  in  the  condition  in  which  it  was  left  by  the 
workmen  at  noon,  it  was  the  duty  of  the  appellant  toward 
all  others  who  might  suffer  loss  or  injury  from  it  because  of 
its  condition,  to  guard  against  such  injury. 

The  appellee,  notwithstanding  his  knowledge  that  a  trench 
was  being  excavated,  and  that  his  cow  was  accustomed  to 
range  in  that  part  of  the  town,  was  not  required  to  anticipate, 
when  he  turned  her  out  in  the  morning,  that  the  appellant 
would  leave  the  trench  at  noon  in  a  dangerous  condition 
wholly  unguarded.  One  need  not  relinquish  his  valuable  legal 
right  in  anticipation  of  an  unlawful  violation  of  it.  It  is  not 
negligence  to  assume  that  another  will  do  his  duty  in  such  a 
matter,  or  to  fail  to  anticipate  such  a  fault  of  another. 

It  was  not  the  duty  of  the  appellee  to  guard  the  trench,  or 
to  keep  his  cow  from  running  at  large  because  of  fear  or 
doubt  concerning  the  performance  by  the  appellant  of  its 
duty  in  respect  to  the  trench.  The  right  of  the  appellee  to 
recover  could  not  be  affected  by  his  having  contributed  to 
the  injury  by  his  act  unless  he  waVin  fault  in  so  doing. 

A  railroad  company  can  not  be  expected  or  required  to 
guard  its  highway  crossings,  and  it  is  not  negligence  for  it 
to  fail  to  do  so ;  and  the  owner  of  domestic  animals  author- 
ized to  run  at  large  has  no  right  to  expect  that  public  rail- 
way crossings,  or  places  at  which  the  railway  company  can 
not  be  required  to  fence,  shall  be  guarded  to  protect  his  cat^ 
tie  from  injury.  It  is  negligence  for  him  to  permit  them  to  stray 
unattended  to  the  vicinity  of  such  a  place,  where  he  must  ex- 
pect that  they  will  be  in  constant  danger  without  regard  to 
the  care,  or  want  of  care,  exercised  in  running  trains,  and 
where  he  must  know,  also,  they  will  be  liable  to  endanger  the 
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lives  of  passengers  and  persons  operating  the  trains ;  and  if 
the  animals  be  injured  under. such  circumstances,  without 
wrong  amounting  to  wilfulness,  on  the  part  of  those  operat- 
ing trains,  his  contributory  fault  in  permitting  them  to  roam 
unattended  near  a  place  of  manifest  danger  which  can  not  be 
guarded,  unless  he  guard  it  himself,  will  bar  a  recovery  for 
the  injury. 

But  a  trench  excavated  by  a  gas  company  in  a  public  high- 
way may  be  guarded  at  all  times,  and  the  company  is  bound 
to  keep  it  guarded  constantly  while  it  is  dangerous ;  and  the 
owner  of  cattle  which  may  lawfully  run  at  large  may  reason- 
ably expect  that  such  duty  to  the  public  will  be  performed 
by  the  company  enjoying  the  granted  right  of  making  such 
an  excavation  ;  and  it  is  not  negligence  for  him  to  fail  to  an- 
ticipate a  breach  of  such  duty. 

If  one  do  such  an  unlawful  act  he  is  liable  for  the  injury 
done  thereby,  without  reference  to  any  probability  that  it 
would  occasion  that  particular  injury.  Durham  v.  Mussel- 
many  2  Black  f  96. 

The  injury  to  the  cow  could  not  be  said  to  have  been  a 
natural  or  probable  result  of  the  lawful  act  of  turning  her 
out  to  run  at  large.  Negligence  which  will  bar  a  recovery 
must  have  contributed  directly  and  proximately  to  the  in- 
jury of  which  the  plaintiff  complains. 

We  think  the  court  did  not  err  in  refusing  to  submit  to 
the  jury  the  question  whether  the  appellee  was  chargeable 
with  contributory  negligence. 

By  the  objections  urged  to  the  second  instruction  given 
at  the  request  of  the  appellee,  and  the  refusal  to  give  the 
eighth  instruction  requested  by  the  appellant,  and  the  mod- 
ification of  its  tenth  instruction ,  the  question  is  presented 
whether  the  appellant  could  be  held  responsible  for  the  in- 
jury caused  by  its  negligence  in  question,  in  connection  with 
the  act  of  Royer  in  driving  the  cow  from  his  premises. 

The  particular  injury  would  not  have  occurred  if  Royer 
had  not  driven  the  cow  from  his  premises,  in  leaving  which 
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she  passed  to  and  into  the  trench ;  and  Royer's  act  would 
not  have  caused  the  injury  if  the  ditch  had  not  been  left  in 
a  dangerous  condition  unguarded. 

The  animal  being  lawfully  at  large,  and  Boyer's  lot  being 
uninclosed,  the  cow  could  not  be  regarded  as  a  trespassing 
animal,  and  the  appellee  was  not  chargeable  with  fault  be- 
cause of  her  presence  upon  the  lot.  See  sections  2637, 3106, 
clause  21,  4835,  R.  S.  1881. 

We  need  not  decide  whether,  if  the  act  of  Royer  could  be 
said  to  have  been  wrongful,  it  was  of  such  a  character  that, 
uader  the  circumstances,  the  appellant  should  have  guarded 
against  it.  Royer  in  driving  the  cow  from  his  premises, 
using  no  unnecessarily  violent  means,  was  not  in  fault.  The 
cow  upon  his  lot  was  not  under  the  protection  of  a  positive 
right  to  be  and  remain  there,  but  she  was  there  rather  by 
way  of  enjoyment  of  an  immunity.  Knight  v.  Abert,  6  Pa. 
St.  472 ;  Chicago,  etc.,  R.  B.  Co.  v.  Patchin,  16  III.  198. 

There  was  no  indication  that  Royer  purposely  caused  the 
cattle  to  cross  the  ditch.  He  was  not  bound  to  guard  the 
ditch,  or  to  prevent  the  cattle  from  going  into  it.  The  ap- 
pellant's wrong  was  naturally  adapted  to  produce  injury  of 
the  kind  which  resulted,  and  the  injury  should  be  referred  to 
the  wrong  of  the  appellant,  passing  by  the  innocent  inter- 
vening act  of  Royer.  See  3  Lawson  Rights,  R.  &  Pr.,  section 
1029 ;  Billman  v.  Indianapolis,  etc.,  R.  R.  Co.,  76  Ind.  166 ; 
aty  of  Orawfordfmlle  v.  Smith,  79  Ind.  308 ;  Binford  v. 
Johnston,  82  Ind.  426 ;  Terre  Haute,  etc.,  R.  R.  Co.  v.  Bwk, 
96  Ind.  346. 

In  the  fifth  instruction  given  at  the  request  of  the  appel- 
lee, the  court  informed  the  jury  concerning  the  duty  of  the 
appellant  in  relation  to  the  trench,  and  stated  its  responsi- 
bility for  a  failure  to  perform  that  duty.  If  what  we  have 
already  said  concerning  the  other  instructions  is  correct,  we 
need  not  extend  this  opinion  by  further  notice  of  this  one. 

Another  question  presented  to  us  relates  to  the  admission 
of  certain  evidence  on  behalf  of  the  appellee,  after  the  close 
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of  the  evidence  for  the  appellant.  The  objection  urged  be- 
ing that  the  evidence  so  admitted,  while  it  would  have  been 
admissible  to  support  the  cause  of  action  if  offered  at  the 
proper  time,  was  not  admissible  in  rebuttal. 

This  was  a  question  within  the  sound  discretion  of  the 
trial  court,  and  the  discretion  does  not  appear  to  have  been 
abused  or  to  have  been  exercised  to  the  injury  of  the  object- 
ing party.  State^  ex  reL,  v.  Parker ^  33  Ind.  285 ;  Carter  v. 
Zenbliriy  68  Ind.  436 ;  NobleavUle,  etc.,  Co.  v.  Cause,  76  Ind. 
142;  Stipp  V.  Claman,  123  Ind.  532. 

It  is  also  insisted  that  the  verdict  was  not  sustained  by 
sufficient  evidence,  and  that  it  was  contrary  to  law ;  but  this 
objection  proceeds  upon  the  same  theories  as  those  discussed 
in  connection  with  the  instructions. 

We  find  no  error. 

The  judgment  is  affirmed,  with  costs. 

Filed  May  12, 1891. 


No.  14. 

The  Phbnix  Insurance  Company  of  Brooklyn  t;. 

Boyer. 

IseURASC^—ForfeUure  by  Reason  cf  Breach  Againat  Vacancy, — Waiver, — 
Where  a  policy  of  insurance  on  a  dwelling-house  is  conditioned  to  be 
void  if  the  house  should  become  vacant  or  unoccupied,  the  right  being 
reserved  to  the  company  to  cancel  the  policy  for  a  breach  of  the  con- 
dition by  retaming  the  unearned  premium,  if  the  company  after  notice 
that  the  property  has  become  vacant  accepts  payment  of  the  premium 
due,  and  refuses,  when  requested  by  the  insured,  to  return  the  unearned 
premium  and  cancel  the  policy  or  issue  a  vacancy  permit,  it  thereby 
waives  the  right  to  forfeit  the  policy  and  is  liable  for  any  loss  that  may 
afterwards  occur. 

From  the  Henry  Circuit  Court. 


n 
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A,  C.  AyreSf  E.  A.  Brown  and  L.  M.  Harvey ^  for  ap- 
pellant. 

J.  jET.  Binford  and  if.  E,  FarlcTierf  for  appellee. 

BoBiNSON,  J. — Appellee  sued  the  appellant  upon  a  policy 
of  fire  insurance  for  a  fire  loss.  The  complaint  contained  two 
paragraphs.  The  first  paragraph  alleged  that  the  appellant 
issued  the  policy ;  that  appellee  owned  the  property ;  that 
the  building  was  destroyed  by  fire  during  the  term  the  pol- 
icy had  to  run ;  that  due  notice  of  loss  was  given.  The  pol- 
icy was  set  out^  and  it  was  alleged  that  the  house  was  vacant 
to  the  knowledge  of  the  appellant  at  the  time  the  policy  was 
issued,  etc. 

The  second  paragraph  of  the  complaint  is  substantially 
the  same  as  the  first,  except  that  it  alleges  that  though  the 
house  was  occupied  at  the  time  the  policy  was  issued  it  be- 
came vacant  before  the  maturity  of  the  premium  note,  and 
that  with  knowledge  of  such  vacancy  the  appellant  accepted 
full  payment  of  said  premium  note ;  that  afterwards  appel- 
lee requested  that  the  insurance  be  held  good  until  he  could 
get  a  tenant  in  the  house;  that  this  was  refused,  and  appel- 
lee then  demanded  a  cancellation  of  the  policy,  and  a  return 
of  the  unearned  premium.  The  appellant  refused  to  do  either^ 
and  then  and  thereby  elected  to  waive  the  condition  in  the 
policy  against  vacancy,  and  continued  the  policy  in  force,  and 
that  it  so  remained  until  the  house  was  burned,  about  two 
years  thereafter. 

The  appellant  demurred  to  the  complaint,  which  was  over- 
ruled and  excepted  to,  and  then  answered  in  two  paragraphs : 

First.     General  denial. 

Second.  That  the  contract  of  insurance  was  composed  of 
the  application  and  policy. 

Both  are  set  out,  and  show  that  the  insurance  was  wanted 
and  granted  on  a  house  while  occupied  by  a  tenant  as  a  dwell- 
ing, and  that  without  the  knowledge  or  consent  of  the  ap- 
pellant the  house  was  vacant  when  burned.     The  reply  was 
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in  general  denial.  Upon  this  issue  the  cause  was  submitted 
to  the  court,  and  tried  upon  an  agreed  statement  of  facts,  as 
the  evidence.  There  was  a  finding  and  judgment  for  the  ap- 
pellee.    Motion  for  a  new  trial  overruled,  and  excepted  to. 

The  argument  of  counsel  is  limited  to  the  alleged  error 
in  the  court  in  overruling  the  motion  for  a  new  trial  under 
the  causes  that  the  finding  was  not  sustained  by  sufficient 
evidence,  and  was  contrary  to  law. 

Among  the  agreed  statement  of  facts  upon  the  trial  of  said 
cause  were  the  following :  That,  upon  the  21st  day  of  Feb- 
ruary, 1885,  appellee  made  his  application  to  the  company 
of  the  appellant,  through  its  duly  authorized  agent,  for  in- 
surance on  a  one  and  one-half  story  building  and  dwelling- 
house  owned  by  the  appellee,  and  situated  upon  his  farm, 
which  application  was  in  writing,  and  was  made  a  part  of 
the  contract  of  insurance  under  the  policy  issued  thereon ; 
that  said  application  was  forwarded  by  the  agent,  to  whom  it 
was  made,  to  the  company's  general  agent  at  Chicago ;  that 
thereupon  said  company  executed  and  delivered  to  the  ap- 
pellee a  policy  of  insurance  on  said  building  for  f  500,  to 
run  for  three  years,  and  which  expired  at  twelve  o'clock  at 
noon  on  the  21st  day  of  February,  1888 ;  that  the  agent  to 
whom  such  application  was  made  continued  as  such  up  to 
the  trial  of  this  cause ;  that,  at  the  time  said  application  was 
made  and  policy  issued,  said  building  was  occupied  by  a 
tenant,  and  continued  to  be  so  occupied  until  in  March,  1885, 
when  the  tenant  moved  out,  and  the  house  was  rented  to  an- 
other tenant  until  March,  1886,  who  occupied  it  until  Sep- 
tember, 1886,  when  he  left  the  property,  and  it  remained 
vacant  from  thenceforward  until  destroyed  by  fire,  for  the 
reason  that  appellee  could  not  obtain  a  tenant  therefor ;  that 
appellee  made  a  contract  in  the  fall  of  1885  with  a  party  to 
occupy  the  house  from  March,  1886,  who  desired  to  occupy 
the  house  before  the  expiration  of  the  other  tenancy,  but 
could  not  obtain  the  keys  from  the  former  tenant  until 
March,  1886,  at  the  expiration  of  his  tenancy,  and  the  last 
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named  party  failed  to  take  or  occupy  the  house ;  that  appel- 
lee, at  the  time  said  policy  w&s  issued,  executed  a  note  for 
the  premium  as  recited  in  the  policy,  and  he  paid  the  same 
to  the  company  sixty  days  before  it  became  due,  it  becoming 
due  January  1st,  1886 ;  that  in  the  latter  part  of  October, 
1885,  appellee  wrote  a  letter  to  the  agent  of  the  company, 
to  whom  he  had  made  the  application  for  said  insurance,  and 
who  was  still  such  agent,  informing  him  that  said  building 
was  vacant,  and  asking  a  permit  from  the  company  for  it  to 
stand  vacant  until  it  could  be  occupied,  and  he  answered  ap- 
pellee's letter,  refusing  to  give  such  permit ;  that  appellee 
had  before  that  time  notified  the  said  agent  that  his  house 
was  vacant,  and  requested  a  permit  for  it  to  stand  vacant, 
but  none  was  given,  and  thereafter,  on  November  20th,  1885, 
the  appellee  wrote  said  agent,  saying :  "  If  your  company 
will  not  hold  the  insurance  good  on  my  vacant  house  till  I 
can  get  it  occupied,  or  give  me  a  permit  to  let  it  stand  until 
March  1st,  then  they  can  cancel  my  policies,  all  of  them,  and 
return  me  the  unearned  premiums ;  '^  this  letter  was  forwarded 
by  the  agent  to  the  general  agent  at  Chicago,  who  had  full 
authority  to  act  thereon  with  the  agent's  recommendation 
and  endorsement,  and  was  received  by  the  general  agent  in 
Chicago  on  December  2d,  1885 ;  that  said  company  never 
answered  said  letter,  and  did  not  send  or  grant  the  appellee 
any  permit  for  said  house  to  stand  vacant,  nor  did  said  ap- 
pellant at  any  time  cancel  said  policy  or  notify  the  appellee 
of  the  intention  so  to  do,  or  notify  appellee  of  an  intention, 
desire  or  willingness  so  to  do,  but  remained  entirely  silent; 
that,  on  the  30th  day  of  November,  1887,  said  building  was 
totally  destroyed  by  fire,  without  the  fault  of  the  appellee; 
that  it  was  appellee's  property;  was  worth  more  than  $500; 
that  appellee  made  due  proof  of  loss;  that  afler  proof  of 
loss  appellant  wrote  appellee  a  lengthy  letter,  declining  to 
pay  the  loss,  and  repudiating  liability,  for  the  reason,  among 
others,  that  when  said  loss  occurred,  and  for  some  time  pre- 
vious thereto,  the  property  had  been  vacant. 


NOVEMBER  TERM,  1890.  333 

The  Pheniz  Insurance  Company  of  Brooklyn  v.  Boyer. 

Under  these  facts  and  in  order  to  clearly  understand  the 
contentions  in  the  argument  it  will  become  necessary  to  quote 
from  certain  parts  of  the  application  for  insurance  and  the 
policy  issued  thereon.  The  following  provisions  are  con- 
tained in  the  application  which  forms  a  part  of  the  contract 
of  insurance : 

''Application  of  Charles  G.  Boyer  *  *  *  foj.  insurance 
against  loss  or  damage  by  fire  *  *  ^  according  to  the  speci- 
fications below,  4c  4c  ♦  QQ  one  2Lnd  one-half  story,  shingle 
roof,  frame  building  while  occupied  by  tenant  as  a  dwelling.'' 

The  policy  issued  upon  this  application  contains  the  fol- 
lowing :  *  *  *  «  Do  insure  Charles  G.  Boyer  against  loss  or 
damage  by  fire,  *  *  *  $500  on  one  and  one-half  story,  shin- 
gle roof,  frame  building,  occupied  by  tenant  as  dwelling. 

''  This  insurance  is  based  upon  the  representations  con- 
tained in  the  insured's  application,  ^  *  ^  each  and  every 
statement  of  which  is  hereby  specifically  made  a  warranty 
and  part  hereof,  and  it  is  agreed  that  if  the  above  men- 
tioned buildings  be  or  become  vacant  or  unoccupied,  *  *  * 
without  consent  endorsed  hereon,  then  and  in  each  and  every 
of  the  above  cases  said  policy  shall  become  null  and  void. 

^*  No  agent  or  employee  of  this  company,  or  any  other 
person  or  persons,  have  power  or  authority  to  waive  or  alter 
the  terms  or  conditions  of  this  policy,  except  only  the  gen- 
eral agent  at  Chicago,  Illinois,  and  any  waiver  or  alteration 
by  him  must  be  in  writing. 

"  If  above  mentioned  building  be  or  become  vacant  or 
anoccupied,  *  *  *  without  consent  endorsed  hereon,  *  *  * 
then  *  *  *  the  policy  shall  be  null  and  void. 

"  This  company  reserves  the  right  to  cancel  this  policy  or 
any  part  thereof  by  tendering  to  the  assured  the  unearned 
premium/' 

Having  thus  endeavored  to  be  accurate,  and  painstaking 
in  the  statement  of  facts  that  must  necessarily  have  a  con- 
trolling influence  upon  the  legal  questions  that  are  the  legit- 
imate sequence  of  these  facts,  we  readily  recognize  the  im- 
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portanoe  of  the  legal  propositions  involved.  It  is  contended 
by  the  appellee  that^  as  the  appellant  received  payment  of 
the  premium  note^  in  consideration  of  which  the  policy  was 
issued,  after  full  notice  that  the  property  had  become,  and 
was  then,  vacant,  it  thereby  conclusively  waived  the  right  to 
forfeit  the  policy  on  account  of  the  alleged  breach  of  the  con- 
dition as  to  vacancy  therein  contained,  and  that  the  condi- 
tion as  to  vacancy  does  not  render  the  policy  void,  but  void* 
able,  at  the  election  of  the  company ;  when  appellant  re- 
ceived notice  that  the  property  was  vacant,  and  was  requested 
to  cancel  the  policy  and  return  the  unearned  premium,  or  give 
a  vacancy  permit,  appellant  was  put  to  elect  to  forfeit  the 
policy  and  return  the  unearned  premium,  or  be  bound  by 
the  policy ;  and  having  failed  to  exercise  the  right  of  elec- 
tion was  bound  by  the  policy,  and  is  estopped  from  setting 
up  the  forfeiture.  The  appellant,  on  the  other  hand,  earn- 
estly contends  that  the  conditions  as  to  vacancy  of  the  build- 
ing worked  a  forfeiture ;  that  the  policy  was  void,  not  void- 
able, and  that  there  was  no  waiver.  There  is  no  doubt  as 
to  the  propriety  of  insurance  companies  annexing  such  con- 
ditions in  contracts  of  insurance  as  are  contained  in  the  con- 
tract with  the  appellee  in  the  case  at  bar ;  and  that  such  con- 
ditions may  be  essential  and  necessary  to  their  protection, 
and  the  proper  and  successful  management  of  the  business  of 
insurance ;  but  the  question  is  whether  such  conditions  are 
not  for  the  benefit  of  the  company,  and  may  not  be  waived, 
and  do  not,  in  such  cases,  render  the  policy  void,  but  voida- 
ble. It  is  held,  in  cases  of  high  authority,  that  ^'a  contina- 
ing  warranty  in  a  policy  of  insurance,  the  breach  of  which, 
whether  injurious  to  the  insurer  or  not,  avoids  the  policy, 
being  in  the  nature  of  a  forfeiture,  must  be  construed  as 
strongly  against  the  insurer,  and  as  favorably  for  the  insured, 
as  its  terms  will  reasonably  permit.''  This  particular  ques- 
tion seems  to  have  been  considered  in  the  case  of  Mammie 
Mutual  Benefit  Anifn  v.  Beck^  77  Ind.  203.  Judge  Woods, 
in   delivering   the  opinion,  cites,  with    approval,  the    case 
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of  Mele  V.  Germania  Ins.  Co.,  26  Iowa,  1,  wherein  the 
court  8ays :  *'  The  position  of  defendant's  counsel,  which 
is  supported  by  several  authorities,  is  to  the  effect  that 
upon  the  breach  of  the  conditions  of  the  policy  by  the 
assured,  which  would  defeat  recovery  thereon,  it  becomes 
absolutely  void — ^as  it  were,  dead — and  that  nothing  short 
of  a  new  creation  could  impart  vitality  to  it.  This 
doctrine  is  certainly  unsound  when  applied  to  other  con- 
tracts ;  for,  on  the  contrary,  after  default  in  the  conditions  by 
one  party,  the  other  may  waive  the  forfeiture,  and  treat  the 
instrument  as  of  binding  force  upon  himself.  No  reason  can 
be  given  to  except  policies  of  insurance  from  the  operation 
of  this  rule," 

The  learned  judge,  in  commenting  upon  this  statement 
of  the  law,  says :  *'  The  logical  and  necessary  deduction 
from  this  doctrine  is,  that  a  distinct  act  of  affirmance  of 
the  contract  by  the  party  entitled  to  avoid  it,  made  with 
knowledge  of  the  facts,  and  especially  such  acts  as  the  de* 
mand  and  receipt  of  premiums  or  assessments,  would  consti- 
tute a  waiver  of  the  forfeiture  or  of  the  right  to  annul  the 
contract ;  and  so  it  is  held  in  several  of  the  cases  already 
cited.''  A  large  number  of  authorities  are  cited  in  support 
of  the  view  expressed.  The  case  of  Excebior  Mut.  Aid  Aae^Uy 
etc.,  V.  Riddle,  91  Ind.  84,  declares  the  same  doctrine. 

But  returning  to  the  agreed  facts  we  find  that  appellee  paid 
the  premium  for  which  he  had  given  his  note  due  January  1st, 
1886,  sixty  days  before  it  was  due ;  that  before  payment  he 
notified  the  agent  to  whom  he  made  the  application  for  insur- 
ance that  the  building  was  vacant,  and  asked  a  permit  from  the 
company  for  it  to  stand  vacant  until  it  could  be  occupied, 
which  request  was  refiised  by  the  agent,  and  had  before  that 
time  notified  said  agent  that  the  house  was  vacant  and' reques- 
ted a  permit  for  it  to  stand  vacant  but  none  was  given ;  that  on 
the  20th  day  of  November,  1885,  appellee  again  notified  the 
agent  with  whom  he  made  the  application  for  insurance  that 
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the  house  was  still  vacant  and  asking  a  permit  of  vacancy, 
or  a  cancellation  of  the  policy  and  the  return  of  the  un- 
earned premium.  This  letter  was  forwarded  by  the  agent, 
with  his  endorsement  thereon,  to  the  general  agent  at  Chi- 
cago, who,  it  is  conceded,  had  full  authority  to  act  thereon, 
and  was  received  by  him  on  the  2d  day  of  December,  1885, 
but  said  letter  was  not  answered,  no  permit  of  vacancy  was 
given,  the  policy  was  not  cancelled  and  there  was  no  notice 
to  appellees  of  appellant's  intention  so  to  do,  but  appellant 
remained  entirely  silent  and  did  not  return  the  unearned 
premium,  and  although  appellant  had  notice  that  said  build- 
ing was  vacant,  the  appellant  took  no  action  under  the 
conditions  in  said  policy  and  contract  of  insurance  toward 
annulling  or  cancelling  the  same,  but  retained  the  unearned 
premium  and  made  no  claim  of  the  forfeiture  of  said  policy 
until  after  appellee's  loss  by  fire.  That  appellant  upon  notice 
that  the  building  was  vacant  could  have  returned  the  un- 
earned premium  and  elected  to  declare  the  policy  forfeited 
is  doubtless  true,  but  having  under  the  facts  stated  waited, 
without  any  action,  until  after  the  loss  by  fire,  was  appel- 
lant then  in  a  condition  to  claim  exemption  from  the  pay- 
ment of  the  loss  by  reason  of  the  conditions  named  in  the 
contract  of  insurance  ?  We  have  given  the  principle  arising 
out  of  these  facts  mature  and  careful  consideration,  and  as  a 
result  the  inquiry  forces  itself  upon  us,  can  we  declare,  as  a 
principle  of  law,  that  an  insurance  company  may  receive  the 
premium  for  the  full  term  of  the  policy  under  the  conditions 
in  a  contract  similar  to  those  in  the  case  at  bar,  having  the 
right  to  return  the  unearned  premium  for  a  breach  in  the  con- 
tract and  cancel  the  policy,  and  wHh  full  notice  of  such 
breach,  retain  the  premium,  remain  silent,  take  no  action, 
and  without  notice  to  the  assured  until  after  loss,  then  claim 
to  be  exempt  from  payment  of  loss  and  assume  the  policy  is 
forfeited  ?  The  current  of  the  decisions  upon  conditions  in 
insurance  contracts  similar  to  those  named  holds  that  for- 
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feitares  do  not  exist  in  sach  cases,  and  do  not  constitute  a 
defence  to  an  action  for  loss  sastained. 

It  is  a  common  thing  for  insurance  policies  to  contain  the 
condition  :  ''  If  the  assured  shall  have  or  hereafter  make 
any  other  insurance  on  the  property  herein  insured,  or  any 
part  thereof,  without  notice  to  or  consent  of  this  company, 
in  writing,  endorsed  hereon,  this  policy  shall  become  void/' 
The  condition  that  the  policy  shall  be  void  should  the  build- 
ing insured  become  vacant  is  of  no  more  apparent  import- 
ance and  necessity  for  the  protection  to  insurance  companies 
than  the  condition  quoted  against  other  insurance  without 
consent  endorsed  on  the  policy. 

In  the  case  of  Phoenix  Ins.  Oo.  v.  Spiers,  87  Ky.  285,  it 
is  said  :  ^'  The  decided  current  of  authority,  however,  is  that 
this  waiver  may  arise  from  the  act  or  conduct  of  the  insurer ; 
and  silence  for  an  unreasonable  time  upon  his  part,  after  no- 
tice or  knowledge  of  the  breach  of  the  condition,  will  con- 
stitute such  conduct.     If  notice  be  given  to  the  company  of 
the  additional  insurance  or  increased  risk,  and  no  objection 
be  made  within  a  reasonable  time,  fairness  and  good  faith 
should  estop  it  from  insisting  upon  a  forfeiture  of  the  policy 
because  its  consent  was  not  endorsed  upon  it  according  to  its 
literal  terms.  The  assured  has  a  right  to  infer  therefrom  that 
the  company  will  not  insist  upon  it.     It  has  not  spoken  a.s 
to  a  matter  for  its  benefit  when  it  could  and  should  have 
done  so  to  prevent  another  from  being  misled  to  his  probable 
injury.     If  it  had  done  so,  he  might  have  protected  himself, 
probably  by  other  insurance.    Its  silence  under  such  circum* 
stances  is  a  consent  to  the  additional  insurance.    A  forfeiture 
upon  this  ground  is  not  for  fraud.     It  may  cancel  the  policy 
by  reason  of  it,  but  if  it  does  so,  it  must  refund  a  proper  pro- 
portion of  the  premium.     It  can  not,  therefore,  remain  mute 
with  a  knowledge  of  the  existence  of  a  ground  of  forfeit- 
ure, and   if  there  be  no  loss,  retain  the  entire  premium, 
but  if  there  be  one,  rely  upon  the  breach  of  the  contract. 
Vol.  1.— 22 
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The  term  ^  void/  as  used  in  the  policy,  is  to  be  regarded  as 
meaning  that  the  insurer  may,  at  his  exclusive  option,  treat 
it  so,  and  not  that  the  contract  becomes  an  absolute  nullity 
as  to  either  party.  The  insurer  may,  therefore,  by  his  con- 
duct, waive  his  right  of  forfeiture,  and  estop  himself  from 
insisting  upon  it.^' 

The  case  of  Hamilton  v.  Home  Ins.  G).,  94  Mo.  353,  is 
in  accord  with  the  above  case. 

In  Havens  v.  Home  Ins.  Cb.,  Ill  Ind.  90,  it  is  said :  ^*  It 
is  abundantly  settled  that,  notwithstanding  conditions  in  the 
policy,  if  at  the  time  the  insurance  was  effected,  or  after- 
wards, there  were  conditions,  uses  or  incidents  of  the  risk 
which  were  in  conflict  with  conditions  in  the  policy,  and 
which  were  known  to  the  insurer,  or  its  agent,  whose  knowl- 
edge is  imputable  to  the  company,  such  conditions,  uses,  or 
incidents  can  not  be  used  to  defeat  a  recovery  after  a  loss  has 
occurred," 

It  is  further  said  in  this  case :  '^  The  tendency  of  the 
modern  cases  is  to  hold  that,  if  notice  be  duly  given  to  the 
company  or  its  agent  of  additional  insurance,  or  if  actual 
knowledge  is  brought  home  that  other  insurance  exists,  or 
has  been  obtained,  and  no  objection  is  made,  the  company 
will  be  estopped  from  insisting  on  a  forfeiture  because  its 
consent  was  not  endoi^sed  on  the  policy.  Wood  Fire  Ins., 
sections  382,  383;  May  Ins.,  sections  369,  370.  Having 
knowledge  of  the  other  insurance,  the  company  may  mani- 
fest its  dissent  by  cancelling  its  policy ;  otherwise  it  will  be 
treated  as  having  iissented,  and  waived  compliance  with  the 
condition." 

In  the  case  of  Wakefield  v.  Orient  Ins.  Cb.,  60  Wis.  532, 
the  facts  and  conditions  in  the  contract  of  insurance  are 
almost  identical  with  those  in  the  case  at  bar,  in  &ct 
there  is  no  distinguishable  difference.  This  case  plainly 
declares  the  doctrine  that  notice  to  the  company  that  the 
insured  premises  had  become  vacant,  a  failure  to  return 
the  unearned  premium  and  cancel  the  policy  before  loss,  was, 
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after  loss,  under  these  facts  and  conditions;  a  waiver  of  for- 
feiture,  and  the  company  would  be  bound  for  the  loss. 

See,  also,  Haigkt  v.  Continental  Ins.  Co.,  92  N.  T. 
51 ;  Short  v.  Home  Ins.  Co.,  90  N.  Y.  16. 

From  the  foregoing  considerations  we  are  clearly  of  the 
opinion  that  there  was  no  forfeiture  of  the  policy  issued  by 
the  appellant  to  the  appellee,  but  that  such  forfeiture  was 
waived  by  the  appellant,  and  that  said  policy  was  in  force 
when  the  appellee's  building  insured  therein  was  destroyed 
by  fire. 

There  was  no  error  in  overruling  the  motion  for  a  new 
trial. 

The  case  should  be  affirmed,  and  is  affirmed,  at  appellant's 
costs. 

Filed  May  12, 1891. 


No.  183. 

Taggabt,  Adkinistbatob,  v.  Tevanny. 

DjKlDBifTB'  Estates. — Aeocmnit  AgainsL — Sufficiency, — An  account  filed 
against  a  decedent's  estate  must  contain  all  the  facts  necessary  to  show, 
prima fadey  that  the  estate  is  lawfully  indebted  to  the  claimant;  but  it 
is  sufficient  if  it  apprise  the  defendant  of  the  nature  of  the  claim,  the 
amount  demanded,  and  contains  enough  substance  to  bar  another  ac- 
tion for  the  same  demand.  A  complaint  against  an  estate  is  put  upon 
the  same  footing  with  a  complaint  in  a  cause  originating  before  a  jus- 
tice of  the  peace. 

Samis. — AccovnUfor  Work  and  hohw  Performed, — ^A  complaint  for  work  and 
labor,  to"^  withstand  a  demurrer,  must  show  that  the  services  performed 
were  not  merely  voluntary,  and  must  show  an  agreement  to  pay,  or  cir- 
cumstances from  which  the  same  may  be  properly  inferred ;  and  the 
same  is  true  of  an  account  for  such  service  filed  against  an  estate. 

Sajcb. — Aceouni  Oood  in  BaH. — ^Demurrer. — ^If  any  part  of  a  claim  filed 
against  an  estate  is  sufficient,  the  complaint  or  statement  can  not  be 
held  bad,  because  there  are  individual  items  which,  when  taken  singly, 
would  not  amount  to  a  good  cause  of  action. 
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Samb. — BaartieB  to  Action, — Name  of  AdminiUraior. — Summons, — Appeoanmee, 
—  Waiver. — When  a  claim  is  filed  against  an  estate  it  is  not  necessary  to 
issue  a  summons  for  the  administrator,  nor  to  formally  make  him  a 
party,  nor  to  endorse  his  name  on  the  claim  as  a  defendant.  Even 
though  such  were  necessary,  a  full  appearance  by  the  administrator  is 
a  waiter  of  them. 

Sake. — OommeneemeiU  (^Aetion. — When  the  claim  has  been  filed  and  en- 
tered upon  the  docket  the  action  has  been  commenced. 

Same. — Affidavit, — Sufficiency, — OredUs, — **  Justly  Due  and  Owing*' — A  state- 
ment in  the  affidavit  attached  to  a  claim  filed  against  an  estate,  '*  that 
no  payments  have  been  made  thereon  except  the  credits  therein  given, 
and  that  there  are  no  set-offs  against  the  same  to  "  the  affiant's  ''  knowl- 
edge," is  equivalent  to  setting  forth  **  all  credits  and  deductions  to  which 
the  estate  is  entitled ;  **  and  the  statement  that  the  balance  shown  **  is 
now  justly  due  and  owing,"  is  the  equivalent  of  saying  that  it  "  is  justly 
due  and  wholly  unpaid." 

Sams. — Failure  to  Attach  Affidavit  to  Second  Paragraph  of  CbrnpfatiU. — Where 
a  second  paragraph  of  complaint  against  an  estate  is  filed  in  open  court, 
after  leave  obtained,  the  failure  to  verify  it  is  an  immaterial  error  if 
the  first  paragraph  has  been  duly  verified. 

GoMTBACT. — Specific  Performance, — Quanium  Meruil, — If  there  has  been  an 
agreement  which,  in  all  its  essential  features,  amounts  to  an  enforceable 
contract,  a  party  may  sue,  in  some. instances,  in  case  of  a  violation  of 
such  contract,  either  for  a  specific  performance  or  for  damages  for  a 
breach  of  the  contract ;  but  when  the  elements  entering  into  such  agree- 
ment are  such  as  do  not  amount  to  an  enforceable  contract,  or  one  the 
violation  of  which  can  not  well  be  compensated  in  damages,  and  oneof 
the  parties  has,  in  good  faith  and  in  an  attempt  to  carry  out  its  pro- 
visions, rendered  services  or  delivered  articles  of  value  to  the  other 
party,  and  such  other  party  has  accepted  the  same,  although  the  exact 
terms  of  the  contract  can  not  be  legally  enforced,  the  law  will  yet  hold 
the  recipient  of  such  services  or  articles  liable  for  their  value. 

Pbactick.— 2Ha2  by  Jury,^Waiver  cf  Right  to  Insist  that  Court  SOiould  2Vy 
Cause. — A  failure  to  object  to  a  trial  by  jury  is  a  waiver  of  a  right  to 
insist  that  the  cause  should  be  tried  by  the  court. 

Statute  of  Limitatiomb. — Continuous  ConiracL— Services, — ^Where  services 
have  been  rendered  under  an  agreement  which  does  not  fix  any  •^(^ 
time  for  payment  or  when  the  contract  shall  end,  the  statute-  of  l&ita- 
tions  does  not  begin  to  run  until  the  services  have  ended,  such  an^agree- 
ment  being  a  continuous  contract;  but  for  services  rendered  before  such 
agreement,  for  which  there  is  a  liability  under  an  implied  contract,  the 
statute  of  six  years  is  a  bar,  although  the  services  rendered  were  con- 
tinuous and  uninterrupted. 

G06TB. — Decedent's  Estate, —  Unverified  Paragraph  of  Complaint. — ^The  claim- 
ant against  an  estate  is  entitled  to  recover  his  costs,  if  he  is  successfol 
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in  establishing  his  claim,  notwithstanding  the  fact  that  by  leave  of 
court  he  has  filed  a  second  paragraph  of  complaint  which  is  nnver- 
ified. 

From  the  Washington  Circuit  Court. 

A.  Dowling^  J.  K.  Marshy  H.  Burtt  and  E.  J.  Taggart,  for 
appellant. 

/.  O.  Howard,  F.  B.  Burke,  L.  T.  Michener,  8.  B.  Voyles 
and  J.  A.  Zaring,  for  appellee. 

Reinhabd,  J. — The  appellee  filed  in  the  office  of  the  clerk 
of  the  Clark  Circuit  Court  a  claim  against  the  estate  of  Eliz« 
abeth  Wathen,  the  appellant^s  decedent.  After  the  claim 
had  been  placed  upon  the  issue  docket^  the  claimant^  in  open 
court  and  by  leave  of  court,  filed  a  second  paragraph  of  the 
statement  of  the  claim.  Thereupon  the  appellant  moved 
the  court  to,strike  from  the  files  each  one  of  said  paragraphs, 
which  motion  the  court  overruled.  The  venue  of  the  cause 
was  then,  on  application  and  affidavit  of  appellant,  changed 
from  the  Clark  Circuit  Court  to  the  Washington  Circuit 
Court,  where  there  was  a  trial  by  jury  and  a  verdict  in  favor 
of  the  claimant  for  $19,250.  Appellant  then  moved  to  va- 
cate the  proceedings  in  each  of  said  circuit  courts,  and  also 
moved  for  a  new  trial,  both  of  which  motions  were  over- 
ruled. The  appellant  then  made  motions  in  arrest  of  judg- 
ment, for  a  modification  of  the  judgment  and  to  tax  costs, 
all  of  which  were  overruled.  Proper  exceptions  were  re- 
served to  each  ruling.     Errors  aie  assigned  as  follows : 

''  1.  The  complaint  does  not  state  facts  sufficient  to  consti- 
tute a  cause  of  action. 

*'  2.  The  Clark  Circuit  Court  had  not  jurisdiction  of  the 
subject-matter  of  the  action. 

"  3.  The  Clark  Circuit  Court  bad  not  jurisdiction  of  the 
person  of  the  appellant. 

"  4.  The  Washington  Circuit  Court  had  not  jurisdiction  of 
the  subject-matter  of  the  action. 
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'^  5.  The  Washington  Circuit  Court  had  not  jurisdiction 
of  the  person  of  the  appellant. 

^*  6.  The  court  erred  in  overruling  motion  to  strike  from 
the  files  the  first  paragraph  of  appellee's  claim  and  com- 
plaint. 

'^  7.  The  court  erred  in  overruling  motion  to  strike  from 
the  files  the  second  paragraph  of  appellee's  claim  and  com- 
plaint. 

^^  S.  The  court  erred  in  overruling  motion  to  vacate  ver- 
dict and  proceedings  in  Washington  Circuit  Court. 

'^  9.   The  court  erred  in  overruling  motion  for  a  new  trial. 

'^  10.  The  court  erred  in  overruling  motion  in  arrest  of 
judgment. 

'^11.  The  court  erred  in  overruling  motion  to  modify 
judgment. 

^M2.  The  court  erred  in  overruling  motion  to  tax  costs 
against  appellee.'' 

We  will  take  up  these  assignments  and  treat  them  in  the 
order  in  which  they  are  presented  in  the  brief  of  the  appel- 
lant. 

The  only  manner  in  which  the  complaint^  or  claim,  was 
assailed  before  verdict,  was  by  the  motion  to  strike  the  claim 
from  the  files ;  and  the  only  ground  of  objection  then  as- 
signed was  that  neither  of  the  paragraphs  was  properly  ver- 
ified. The  manner  in  which  the  complaint,  or  statement,  of 
claim,  has  been  assailed  since  the  verdict  is,  first,  by  motion 
in  arrest  of  judgment ;  and,  second,  by  assignment  of  error 
that  the  complaint  does  not  state  facts  sufficient  to  constitute 
a  cause  of  action.  For  the  sake  of  convenience  and  direct- 
ness we  will  consider  all  of  these  objections  together. 

The  specific  objections  which  are  now  urged  to  the  com- 
plaint, or  statement,  are  these : 

^^1.  It  does  not  aver  that  the  services  were  rendered  at 
the  request  of  the  decedent. 

**  2.     The  item  of  fifty  dollars  advanced  for  the  use  of  de- 
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cedent  while  she  was  ander  guardianship,  is  not  a  proper 
claim  against  the  estate. 

^^  3.  The  claim  is  not  properly  made  out  against  the  legal 
representatives  of  the  decedent,  and  no  proper  defendant 
was  named. 

^'  4.  The  claim  was  not  verified  in  the  form  prescribed 
by  the  statute. 

^^  5.  The  second  paragraph  is  subject  to  the  additional 
objection  that  the  statement  shows  upon  its  face  that  the  pre- 
tended contract  upon  which  it  is  predicated  is  void.'' 

The  first  paragraph,  or,  perhaps,  more  properly  speaking, 
the  original  statement  of  the  claim,  is  in  these  words  and 
figures : 

'^  Estate  of  Elizabeth  Wathen  to  Catharine  Tevanny,  Dr. 
''To  services  rendered  said  Elizabeth  Wathen,  deceased, 
during  her  lifetime,  as  her  general  housekeeper,  for  nursing 
her  and  her  son  Athanaseus  Wathen  (who  made  his  home 
with  her)  during  all  her  sickness ;  for  attendance  upon  all 
their  wants,  and  general  care  of  household  affairs  from  1st 
day  of  April,  1861,  to  17th  day  of  July,  1888,  a  period  of 

326i  months,  at  ^100  per  month .$32,650 

For  money  advanced  during  last  sickness  of  said 
Elizabeth  Wathen,  for  her  exclusive  use  and  ben- 
efit during  absence  of  her  guardian 50 


$32,700 
Above  account  is  entitled  to  credits  for  money  paid 
said  claimant  by  said  Elizabeth  Wathen  and  John 
Adams,  her  guardian,  in  the  sum  of $5,000 


♦27,700" 

The  question  presented  is,  was  this  statement  sufficient 

without  the  express  averment  that  the  services  were  rendered 

at  the  request  of  the  decedent,  or  an  agreement  that  they 

should  be  paid  for  ? 

The  statute  provides  that  ^^  No  action  shall  be  brought  by 
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complaint  and  summons  against  the  executor  or  administrator 
of  an  estate^  for  the  recovery  of  any  claim  against  the  de- 
cedent; but  the  holder  thereof^  whether  such  claim  be  due 
or  not,  shall  file  a  succinct  and  definite  statement  thereof  in 
the  office  of  the  clerk  of  the  court  in  which  the  estate  is 
pending/'    Section  2310,  R.  S.  1881. 

It  has  been  decided  that  such  a  statement  as  the  one  con- 
templated under  this  section  must  contain  all  the  facts  neces- 
sary to  show,  j>rima/aot6,  that  the  estate  is  lawfully  indebted 
to  the  claimant  or  it  will  be  held  bad.  Walker  v.  Heller, 
104  Ind.  327 ;  Hathaway  v.  Bollj  81  Ind.  567 ;  Pulley  v. 
Perfect,  30  Ind.  379;  Thorms  v.  Merry,  113  Ind.  83;  Win- 
dell  V.  Hudson,  102  Ind.  521. 

Was  the  statement  sufficiently  ^'  succinct  and  definite  "  to 
meet  the  requirements  of  the  statute  ? 

Ordinarily,  a  complaint  for  work  and  labor,  to  be  sufficient 
to  withstand  a  demurrer,  must  show  that  the  services  per- 
formed were  not  merely  voluntary,  and  hence  it  must  appear 
that  there  was  an  agreement  to  pay,  or  circumstances  from 
which  the  same  may  be  properly  inferred.  Warring  v.  Hill, 
89  Ind.  497.^ 

We  think  the  statement  contains  language  from  which  such 
an  inference  may  properly  be  drawn.  It  is  averred  that  the 
services  were  rendered,  and  for  whom  and  by  whom  they 
were  rendered,  the  nature  of  the  services,  the  length  of  time 
they  continued,  and  their  value. 

In  addition  to  these  averments  in  the  body  of  the  claim 
the  affidavit  attached  to  it  contains  the  statement  that  the 
amount  stated  ^'  is  now  justly  due  and  owing ''  to  the  claim- 
ant. 

It  has  been  held  repeatedly  that  the  statement  of  claims 
contemplated  by  the  statute  is  sufficient  if  it  apprises  the 
defendant  of  the  nature  of  the  claim,  the  amount  demanded, 
and  contain  enough  substance  to  bar  another  action  for  the 
same  demand.     Davis  v.  Huston,  84  Ind.  272 ;  Post  v.  Ped- 
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rickf  52  Ind.  490;  Ginn  v.  Gollins^  43  Ind.  271 ;  Hannwn 
V.  CkHis,  13  Ind.  206 ;   Lochnoood  v.  Bobbins,  125  Ind.  398. 

The  case  of  Oinn  v.  CollinSy  supra,  is  much  in  point. 
There  the  statement  of  the  claim  was  as  follows :  The  es- 
tate of  Elijah  Collins,  deceased,  Dr.^  in  account  with  George 
W.  Collins^  to  board,  services  and  maintenance  in  taking 
care  of  and  providing  for  said  Elijah  Collins,  and  for  care 
and  provisions  for  him  in  his  last  illness  to  the  time  of  his 
death,  February  24th,  1870,  said  board,  care  and  maintenance 
extending  from  October  10th,  1867,  to  February  24th,  1870, 
11,200. 

This  statement  is  followed  by  a  bill  of  exceptions  in  which 
the  several  items  are  specifically  set  forth.  There  was  a  de- 
murrer to  the  statement  of  claim,  for  the  want  of  sufficient 
facts  to  constitute  a  cause  of  action.  The  demurrer  was  over- 
ruled, and  the  court  held  that  the  statement  contained  enough 
to  apprise  the  defendant  of  the  nature  of  the  claim,  and  the 
amount  demanded,  and  to  bar  another  action  for  the  same 
demand.  The  court  quoting  approvingly  from  Hannum  v. 
ChirtiSy  supra,  places  these  statements  of  claims  against  dece- 
dents' estates  on  a  footing  with  complaints  in  causes  origina- 
ting before  justices  of  the  peace,  ?vhere  it  has  always  been 
held  that  if  such  complaints  contain  the  elements  above 
named  they  will  be  deemed  sufficient. 

The  appellant  also  urges  an  objection  to  the  item  of  fifly 
dollars  in  the  claim,  which  is  alleged  to  have  been  advanced 
by  the  appellee  for  the  use  of  Mrs.  Wathen.  The  objection 
18  not  tenable.  If  any  part  of  the  claim  is  sufficient  the 
complaint,  or  statement,  can  not  be  held  bad,  because  there 
are  individual  items  which,  when  taken  singly,  would  not 
amount  to  a  good  cause  of  action.  No  authorities  need  be 
cited  in  support  of  a  proposition  so  well  settled. 

We  pass  to  the  objection  that  the  personal  representative 
IS  not  made  a  party  to  the  action. 

As  we  have  already  seen,  the  statute  provides  that  there 
shall  be  neither  complaint  nor  summons,  but  that  the  state- 
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ment  shall  be  filed  in  the  office  of  the  clerk.  When  this  is 
done  the  claimant  has  done  all  the  law  requires  of  him.  It 
is  not  necessary  to  formally  make  the  administrator  or  ex- 
ecutor a  party.  When  the  claimant  states  his  claim  the  ad- 
ministrator or  executor  is  made  a  party  by  operation  of  law, 
and  he  is  bound  to  take  notice  of  the  filing  of  such  claim. 
It  is  not  to  the  point  to  say  that  there  is  no  such  person  as 
**  the  estate  of  Elizabeth  Wathen.''  It  has  been  held  that 
the  estate  of  a  decedent  is  a  person^  and  recognized  as  such 
in  law  {BiRinga  v.  State,  107  Ind.  64)^  but  we  do  not  place 
our  ruling  upon  that  ground.  We  hold  that  it  is  not  a  pre- 
requisite to  the  commencement  of  the  cause  of  action  that  the 
name  of  the  executor  or  administrator  should  be  endorsed 
on  the  claim  as  a  defendant.  When  the  claim  has  been  filed 
and  entered  upon  the  docket,  this  is  a  commencement  of  the 
action.  Section  2318,  R.  S.  1881.  There  is  no  pretence 
that  this  was  not  properly  done  in  this  case. 

The  appellant  cites  EstaU  of  Wells  v.  Wells,  71  Ind.  509. 
That  was  a  case  where  an  administrator  had  himself  filed  a 
claim  against  his  decedent's  estate.     The  court  intimate  in 
that  case,  if  the  question  had  been  properly  presented  by  an 
objection  made  below,  it  might  have  been  held  that  the  suit 
was  not  properly  carried  on.     This  is  the  most  that  can  be 
said  for  that  case.     The  remark  of  the  court  that  ^*  It  would 
have  been  more  formal  if  the  plaintiff  had  filed  his  claim  in 
his  individual  capacity  against  himself  in  his  representative 
capacity,  even  if  made  with  all  the  force  and  effect  of  a  ju- 
dicial decision,  instead  of  as  a  mere  dictuniy  could  have  no 
controlling  influence  here.     There  is  no  informality  in  the 
naming  of  the  parties  shown  in  the  record;     The  mere  omis- 
sion from  the  claim  of  the  name  of  the  administrator  does 
not  amount  to  such,  if  the  clerk  has  placed  the  action  prop- 
erly entitled  upon  the  docket  and  it  has  been  thus  carried  on 
ever  since,  which  is  true  in  the  case  before  us.     Besides,  the 
administrator  made  a  full  appearance  to  the  action  in  the 
Clark  Circuit  Court,  and  there  moved  to  strike  from  the  files 
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the  first  and  second  paragraphs  of  the  complaint.  When 
that  motion  was  overruled,  he  made  an  a£Bdavit  and  appli- 
cation for  a  change  of  venue.  Hence,  if  there  ever  was  any 
merit  in  his  objection,  he  waived  his  rights  under  the  same. 
Ne^nt  y.  Long,  37  Ind.  300. 

We  now  proceed  to  the  consideration  of  the  next  objection 
made  to  this  paragraph  of  the  claim,  viz.,  that  it  was  not 
properly  verified. 

The  appellant  insists  that  under  the  act  of  1883  the  state- 
ment, if  not  so  verified,  must  be  rejected. 

We  think,  however,  without  expressing  any  opinion  as  to 
the  effect  of  a  failure  to  properly  verify  such  a  claim,  that 
the  verification  was  in  substantial  compliance  with  the  re- 
quirements of  the  statute. 

The  affidavit  attached  to  the  paragraph  we  are  now  con- 
sidering is  as  follows : 
"State  of  Indiana,  Glark  County y  ss. : 

"  Before  the  clerk  of  the  circuit  court  of  said  county  and 
State  personally  appeared  Catharine  Tevanny,  who,  being  by 
me  duly  sworn,  says  that  the  above  account  in  favor  of  her- 
self against  the  estate  of  Elizabeth  Wathen,  deceased,  is  cor- 
rect ;  that  no  payments  have  been  made  thereon  except  the 
credits  thereon  given  ;  that  there  are  no  set-offs  against  the 
same  to  her  knowledge ;  that  the  balance  shown  in  said  ac- 
count, to  wit,  twenty-seven  thousand  seven  hundred  dollars, 
is  now  justly  due  aftd  owing  to  said  Catharine  Tevanny,  all 
of  which  she  verily  believes.*' 

This  affidavit  is  properly  subscribed  and  sworn  to. 

The  requirement  of  the  statute  is  this :  "  The  statement 
shall  set  forth  all  credits  and  deductions  to  which  the  estate 
is  entitled,  and  shall  be  accompanied  by  the  affidavit  of  the 
claimant,  his  agent  or  attorney,  that  the  claim,  after  deduct- 
ing all  credits,  set-ofis  and  deductions  to  which  the  estate  is 
entitled,  is  justly  due  and  wholly  unpaid.'^  Elliott's  Supp.^ 
section  385. 

We  feel  that  under  a  reasonable  construction  of  this  stat- 
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ute  we  are  bound  to  hold  the  affidavit  sufficient.  We  think 
the  statement  ''  that  no  payments  have  been  made  thereon 
except  the  credits  therein  given^  and  that  there  are  no  set- 
offs against  the  same  to  her  knowledge/'  is  equivalent  to 
setting  forth  ^'  all  credits  and  deductions  to  which  .the  estate 
is  entitled  ; ''  and  the  statement  that  the  balance  shown  ^*  is 
now  justly  due  and  owing/'  is  but  another  mode  of  saying 
that  it  ^^  is  justly  due  and  wholly  unpaid/' 

We  find  no  merit  in  any  of  the  objections  urged  to  the 
first  paragraph  of  the  claim.  It  should  be  borne  in  mind, 
toOy  that  the  complaint  or  claim  was  not  assailed  in  the  court 
below  until  after  verdict,  except  by  the  motion  to  strike  from 
the  files,  and  this  motion  was  predicated  upon  the  sole  ground 
that  the  claim  was  not  properly  verified. 

We  will  now  examine  the  objections  to  the  second  para- 
graph. It  is  contended  that  this  paragraph  is  subject  to  the 
same  objections  as  the  first,  and  all  that  has  been  said  in 
reference  to  the  sufficiency  of  that  paragraph  may  be  applied 
to  the  second  also.  It  is  only  necessary,  therefore,  to  notice 
the  objections  not  applicable  to  the  first  paragraph. 

The  second  paragraph  is  not  accompanied  by  any  affidavit. 
It  is  followed  immediately  by  the  claimant's  signature  and 
verification  and  the  jurat  of  the  clerk.  It  is  claimed  by  the 
appellee  that  the  statements  required  to  be  in  the  affidavit 
are  contained  in  the  body  of  the  claim,  which  is  sufficient 
Without  passing  upon  this  point  we  hsive  come  to  the  con- 
clusion that  the  verification  of  the  second  paragraph  was 
not  essential.  If,  as  is  claimed  by  the  appellant,  the  affida- 
vit or  verification  of  a  claim  goes  to  the  question  of  jurisdic- 
tion of  the  subject-matter,  which  we  do  not  decide,  we  think 
when  the  original  claim  or  paragraph  has  been  properly  ver- 
ified, as  we  hold  it  has  been  done  in  this  case,  the  court 
acquires  jurisdiction  of  the  subject-matter,  and  any  addi- 
'tional  paragraphs  filed  afterward  in  open  court,  and  with 
leave  first  had  and  obtained,  are  matters  within  the  sound 
discretion  of  the  court,  and  its  acceptance  of  such  additional 
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paragraph  without  yerification  furnishes  no  ground  for  the 
reversal  of  the  judgment. 

The  next  objection  made  by  appellant  to  the  second 
paragraph  of  t)ie  claim  is  stated  in  counsel's  brief  as  fol- 
lows: 

^'But  the  substantial  and  clearly  fatal  objection  to  the 
second  paragraph  of  the  claim  is  that  the  pretended  promise 
upon  which  it  rests  is  absolutely  void  for  uncertainty.^' 

It  is  insisted  by  appellee  that  this  objection  can  not 
now  be  considered,  there  having  been  no  attack  upon  the 
complaint  before  verdict  except  the  motion  to  strike  the 
paragraphs  from  the  files,  which  motion  was  predicated 
solely  upon  the  ground  that  the  paragraphs  were  not  prop- 
erly verified,  and  that  neither  by  a  motion  in  arrest  of 
judgment  nor  by  an  assignment  of  error  that  the  complaint 
does  not  state  facts  sufficient  to  constitute  a  cause  of  action, 
can  the  sufficiency  of  the  paragraphs  be  now  determined  in 
severalty.  ToUdoy  de.,  B.  W.  Go.  v.  MUligan,  62  Ind.  605  ; 
Harris  v.  Bivers,  63  Ind.  216 ;  Spahr  v.  Nieklaua,  61  Ind. 
221 ;  Kekey  v.  Henry,  48  Ind.  37 ;  Waugh  v.  Waugh,  47 
Ind.  680;  LouimriOe,  do.,  B.  W.  Co.  v.  Corps,  124  Ind. 
427. 

On  account  of  the  magnitude  of  the  amount  involved  in 
this  controversy,  however,  and  the  consequent  importance 
of  arriving  at  a  conclusion  as  nearly  free  from  doubt  as  pos- 
sible, we  will  proceed  to  dispose  of  the  sufficiency  of  the 
second  paragraph  of  the  complaint.  The  paragraph  is  in 
these  words  and  figures,  leaving  ofi^  the  caption : 

'^  The  claimant  in  above  entitled  cause,  first  having  ob- 
tained leave  of  court  so  to  do,  now  files  her  second  paragraph 
of  complaint,  and  for  cause  of  action  states :  That  on  the  first 
day  of  April,  1861,she  entered  the  fiimily  of  Elizabeth  Wathen 
as  a  domestic  servant,  and  remained  with  her  continuously 
until  the  first  day  of  April,  1868,  at  which  time  this  claim- 
ant notified  said  Eizabeth  Wathen  that  she  intended  to 
quit  her  employment;  that  at  that  time  the  family  of  said 
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Elizabeth  Wathen  consisted  of  herself  and  her  insane  son, 
Athanaseus  Wathen,  only;  that  said  Athanaseus  Waihen 
was  very  mach  attached  to  this  claimant,  and  she  could  do 
more  with  him  and  exercise  greater  influence  oyer  him  than 
any  one  else;  that  said  Elizabeth  Wathen  then  stated  to 
this  claimant  that  if  she  (the  claimant  herein)  would  remain 
with  her  (said  Elizabeth  Wathen)  until  her  (Wathen's) 
death,  and  care  for  and  wait  upon  her,  the  said  Elizabeth 
Wathen,  and  her  son  Athanaseus  until  the  death  of  the  said 
Elizabeth  Wathen,  she,  the  said  Elizabeth  Wathen,  would 
make  ample  provision  for  this  claimant  at  her  death ;  that, 
relying  upon  that  promise,  this  claimant  remained  with  said 
Elizabeth  Wathen  until  her  death  on  the  17th  day  of  July, 
1888 ;  that  during  this  time  this  claimant  had  the  constant 
care  of  said  Elizabeth  Wathen  and  her  son  Athanaseus ;  she 
exercised  general  supervision  over  the  household  aflairs, 
contracted  for  and  purchased  the  comforts  and  necessaries 
of  life,  did  all  the  work  about  the  house,  and  nursed  and 
cared  for  said  Elizabeth  Wathen  and  her  son  Athanaseus 
during  all  their  sickness ;  that  during  the  last  years  of  said 
Elizabeth  Wathen's  life  she  was  of  unsound  mind,  and  in 
feeble  condition  mentally  and  physically ;  that  said  Athan- 
aseus Wathen  departed  this  life  on  the  —  day  of ,  1887 ; 

that  said  Elizabeth  Wathen  departed  this  life  on  the  17th 
day  of  July,  1888 ;  that  in  her  last  will  and  testament  she 
made  no  provision  for  the  compensation  of  thb  claimant 
This  claimant  says  that  the  services  rendered  were  worth 
the  sum  of  one  hundred  dollars  per  month,  being  in  all 
twenty-five  thousand  dollars.  Said  sum  is  entitled  to 
credits  for  money  had  and  received  from  said  Elizabeth 
Wathen  and  her  guardian,  John  Adams,  in  the  sum  of 
four  thousand  dollars.  Said  claimant  says  there  is  due  and 
unpaid  her  from  the  estate  of  Elizabeth  Wathen,  deceased, 
the  sum  of  twenty-four  thousand  dollars,  for  which  she  de- 
mands judgment,  and  for  such  other  and  necessary  relief  as 
the  nature  and  circumstances  of  this  case  may  require.^' 
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The  argument  of  counsel  against  the  sufficiency  of  this 
paragraph  as  the  statement  of  the  cause  of  action,  proceeds 
upon  the  theory  that  it  counts  upon  a  specific  contract,  and 
that  the  relief  asked  for  is  in  damages.  If  there  has  been  an 
agreement  which,  in  all  its  essential  features,  amounts  to  an 
enforceable  contract,  a  party  may  sue,  in  some  instances,  in 
case  of  a  violation  of  such  contract,  either  for  a  specific  per- 
formance, or  for  damages  for  a  breach  of  the  contract. 
When  the  elements  entering  into  such  agreement  are  such 
as  do  not  amount  to  an  enforceable  contract,  or  one  the  vio- 
lation of  which  can  not  well  be  compensated  in  damages,  and 
one  of  the  parties  has,  in  good  faith  and  in  an  attempt  to 
carry  out  its  provisions,  rendered  services,  or  delivered  ar- 
ticles of  value,  to  the  other  party,  and  such  other  party  has  ac- 
cepted the  same,  although  the  exact  terms  of  the  contract 
can  not  be  legally  enforced,  the  law  will  yet  hold  the  recip- 
ient of  such  services,  or  articles,  liable  for  the  value  of  the 
same. 

A  number  of  authorities  have  been  cited  to  the  point,  and 
it  is  ably  and  ingeniously  argued  that  in  cases  where  specific 
performance  b  asked  for,  or  where  the  action  is  for  damages 
for  a  breach  of  the  contract,  the  terms  of  such  contract  must 
be  definite  and  certain,  and  the  contract  itself  must  be  dis- 
tinctly averred  and  proved.  In  such  cases  a  fiiilure  to  show 
a  definite  agreement  will  render  the  pleading  bad.  Stanton 
V.  Miller,  68  N.  Y.  192 ;  Wright  v.  Wright,  31  Mich.  380; 
Carlisle  v.  Fleming,  1  Harr.  (Del.)  421 ;  Mundorff  v.  Kil- 
bourn,  4  Md.  469 ;  Izard  v.  MiddhUm,  1  Desaus.  116. 

It  may  be  conceded  that,  if  the  paragraph  in  hand  pro- 
ceeded upon  the  theory  of  a  complaint  for  specific  perform- 
aDce  or  an  action  for  damages  for  the  breach  of  the  contract, 
its  sufficiency  as  a  cause  of  action  would  be  open  to  serious 
doubt.  In  such  cases,  where  the  claim  is  that  the  decedent 
agreed  to  convey  land  or  deliver  personal  property  of  the 
value  of  more  than  fifty  dollars,  the  question  of  the  statute 
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of  fraud3  sometimes  enters  in  and  becomes  a  controUiDg  ele- 
ment. 

Wallace  v.  Long,  105  Ind.  522^  is  a  leading  case  of  the 
kind^  and  modifies  some  of  the  doctrines  in  the  earlier  cases 
upon  this  subject.  In  that  case  a  claim  was  filed  bv  the  guar- 
dian of  a  minor  girl  against  the  estate  of  her  late  employer. 
The  latter  had  agreed  orally  that  if  the  girl  would  live  with 
and  render  certain  services  for  the  decedent  and  her  husband 
they  would  make  her  their  heir^  and  at  their  death,  or  the 
death  of  the  survivor,  would  will  her  the  entire  estate  of 
which  they  were  possessed,  consisting  of  real  estate  and  per- 
sonal property  worth  more  than  fifty  dollars.  The  girl  had 
performed  a  portion  of  the  services  when  the  parties  died, 
and  the  action  was  for  damages  for  a  breach  of  the  con- 
tract. The  court  held  the  action  for  damages  on  the 
special  contract  would  not  lie,  as  the  agreement  was  within 
the  statute  of  frauds.  But  in  that  case  they  expressly  de- 
cide that  the  remedy  was  on  a  quantum  meruit  Mitchell, 
J.,  in  delivering  the  opinion  of  the  court,  among  other  things 
says :  **  That  the  evidence  in  this  case  tends  to  support  the 
view  that  it  was  the  purpose  of  the  intestate  to  make  pro- 
vision for  the  plaintiff  ^s  ward  by  a  will,  may  be  conceded, 
but  as  the  agreement  to  do  so  was  never  manifested  in  writ- 
ing, signed  by  her,  and  as  it  involved  an  agreement  for  the 
sale  of  real  estate,  and  for  the  transfer  of  personal  property 
exceeding  in  value  fifty  dollars,  such  agreement  was  subject 
to  the  operation  of  the  statute  of  frauds,  equally  with  all 
other  agreements  for  like  sales.  Because  the  agreement  was 
not  withdrawn  from  the  operation  of  the  statute  by  part  per- 
formance, it  can  not  be  specifically  enforced,  neither  can  it 
be  the  foundation  of  an  action  for  damages.  Browne  Stat, 
of  Frauds,  section  124. 

*'  It  does,  however,  serve  to  rebut  any  presumption  which 
otherwise  might  have  obtained,  that  the  services  rendered 
were  to  have  been  gratuitously  performed,  or  that  they  were 
performed  under  the  mere  expectancy  that  the  intestate  would 
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leave  the  plaintiff's  ward  a  legacy.     She  is^  therefore,  en- 
titled to  recover  the  value  of  her  services/' 

The  agreement  may  be  within  the  statute  of  frauds,  or  it 
may  be  so  uncertain  as  not  to  be  capable  of  enforcement. 
But  it  does  not  follow,  by  any  means,  that  the  party  who 
performed  the  services  under  such  an  arrangement  is  wholly 
without  remedy.  The  case  from  which  the  above  quotation 
was  made  is  very  instructive  upon  this  subject,  and  as  we 
have  said  is  a  leading  one  of  a  line  of  recent  decisions  which 
DQake  a  material  modification  of  the  doctrine  by  force  of 
which  it  had  been  ruled  that  agreements  of  the  kind  we  are 
here  dealing  with  might  be  specifically  enforced  or  damages 
recovered  for  their  violation.  It  was  in  the  course  of  making 
these  modifications  that  the  courts  felt  called  upon  to  speak 
of  the  necessity  of  ^*  holding  a  tight  rein ''  in  dealing  with 
such  cases,  the  allusion  being  to  those  cases,  of  course,  in 
which  there  was  asserting  itself  a  growing  tendency  to 
change  the  rightful  transmission  of  estates  by  means  of 
parol  testimony  and  other  means  of  doubtful  legal  pro* 
priety.  There  was  a  necessity  for  ^'  holding  a  tight  rein  " 
in  those  cases,  which  can  not  exist  where  there  is  simply  a 
lawful  effort  to  recover  the  actual  value  of  services  rendered, 
'  measured,  not  by  the  standard  of  the  estate  which  was  prom- 
ised to  be  conveyed,  or  the  personal  property  which  was  to 
be  transferred,  but  by  the  price  which  such  services  com- 
mand in  the  market.  If  with  the  law  as  now  construed 
there  is  still  some  disposition  by  juries  to  deal  too  liberally 
with  the  estates  of  decedents,  the  fault  must  be  laid  to  those 
whose  duty  it  is  to  find  the  facts  rather  than  to  the  rules  of 
the  law  as  thus  interpreted,  and  it  is  but  another  institnce  of 
the  many  where  a  good  law  is  sometimes  used  for  the  ac* 
oomplishment  of  a  bad  end.  But  to  say  that  such  claims 
are  not  favored  by  the  law,  as  argued  by  appellant's  learned 
ooansel,  would  be  saying  that  the  law  did  not  favor  the  pay* 
ment  of  honest  debts. 
Vol.  1.— 23 
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If  the  allegations  of  the  paragraph  were  confined  to  the 
statement  of  this  special  agreement,  and  a  recovery  was 
predicated  upon  it  alone,  without  any  averment  as  to  the 
services  performed  and  the  nature  and  value  thereof,  a  dif- 
ferent question  might  arise.  But  as  it  is,  the  pleading  ob- 
jected to  is  in  the  nature  of  a  complaint  for  work  and  labor 
on  a  contract  partly  expressed  and  partly  implied,  the  na- 
ture and  value  of  which  will  be  ascertained  with  reference 
to  the  agreement  declared  upon,  and  which  is,  at  least,  an 
element  in  the  transaction  between  the  parties. 

We  think  the  second  paragraph  of  the  complaint,  or  claim, 
was  a  sufficient  statement  of  a  cause  of  action  on  a  quantum 
meruit.  • 

As  to  the  third,  fourth,  and  fifth  assignments  of  error,  ap- 
pellant says  ^^  they  may  be  considered  together,  and  the  points 
intended  to  be  presented  by  them  are  that  the  failure  to  make 
any  defendant  to  the  claim,  or  action,  rendered  the  proceed- 
ing ineffectual  for  any  purpose,  and  that  the  failure  to  verify 
the  claim   *     *     *     deprived  the  court  of  jurisdiction.'' 

These  objections  having  been  disposed  of  by  what  has  al- 
ready been  said,  it  is  unnecessary  to  give  them  further  no- 
tice. The  same  may  be  said  of  the  seventh  and  eighth  spe- 
cifications. 

The  ninth  assignment  presents  the  question  whether  the 
court  correctly  overruled  the  motion  for  a  new  trial. 

The  first  cause  assigned  in  this  motion  was  that  the  court 
erred  in  submitting  the  cause  for  trial  to  a  jury  instead  of 
the  court. 

The  record  fails  to  show  that  any  objection  was  made  in 
the  cotirt  below  to  a  trial  by  jury,  and  it  may,  therefore,  be 
regarded  as  having  been  waived. 

The  second  cause  for  a  new  trial  was  that  of  permitting 
the  jury  to  consider  the  second  paragraph  of  the  complaint, 
which  was  not  verified,  etc.  l^his  objection  to  the  second 
paragraph  has  been  disposed  of  under  another  head. 

The  third  ground  for  a  new  trial  was  alleged  error  in  the 
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assessment  of  the  amount  of  the  recovery.  We  will  con- 
sider this  when  we  have  disposed  of  the  other  remaining 
questions  involved  in  this  case. 

The  next  ground  upon  which  a  new  trial  was  claimed  was 
the  insufficiency  of  the  evidence  to  sustain  the  verdict. 

If  there  was  evidence  tending  to  support  the  verdict  of 
the  jury,  this  court  will  not  undertake  to  weigh  that  evidence 
and  decide  where  the  preponderance  lies.  The  jury^  in  de- 
termining the  value  of  the  services,  must  necessarily  be  al- 
lowed a  large  latitude  for  the  exercise  of  their  judgments, 
which  may  be  based  upon  their  experiences  and  observations 
as  well  as  upon  the  testimony  of  the  witnesses.  Services  in 
one  family  and  by  one  servant  may  be  worth  one  price, 
while  services  in  a  different  household  and  by  a  different 
servant  may  have  quite  another  value.  In  the  case  of 
Wallace  v.  Long,  supra,  a  case  in  many  respects  similar  to 
this,  the  court  laid  down  the  rule  that  in  determiniug  the 
value  of  such  services  as  are  here  claimed  for,  three  things 
may  be  considered : 

1.  The  situation  of  the  parties. 

2.  The  nature  of  the  services  performed. 

3.  The  presence  and  society  of  the  claimant. 

The  evidence  tends  to  show  that  Elizabeth  Wathen,  the 
decedent,  was  the  owner  of  an  estate  of  the  value  of  more 
than  four  hundred  thousand  dollars.  The  only  family  she 
had  was  her  son  Athanaseus,  who  was  likewise  the  owner,  in 
his  own  right,  of  a  large  amount  of  property.  At  the  time 
of  what  is  termed  the  agreement  the  decedent  was  about 
seventy  years  of  age,  feeble  in  body  and  mind.  She  event- 
ually became  insane.  Her  son,  who  was  then  about  fifly 
years  old,  was  likewise  insane,  and  lived  until  December  31, 
1887.  He  had  been  a  physician  and  well  educated.  After 
he  became  insane  his  mother  kept  him  at  home  with  her, 
and  although  he  was  not  at  all  violent  or  dangerous  he  was 
an  object  of  more  or  less  care  and  attention  constantly. 
The  decedent,  shoi'tly  after  the  time  of  what  the  claimant 
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contends  was  an  agreement^  arrived  at  a  condition^  both 
mentally  and  physically,  when  she  was  not  able  to  give  him 
the  proper  care  and  attention.  For  some  ten  or  twelve 
years  before  her  death  Mrs.  Wathen  herself  was  an  object  of 
more  or  less  care,  and  thus  she  required  the  services  of  the 
claimant  for  herself  and  son  almost  constantly.  The  claim- 
ant cared  for  her  and  her  son  in  the  manner  required,  not 
only  in  the  daytime,  but  also  at  night  when  the  decedent 
was  at  times  most  troublesome  and  whimsical,  though  never 
dangerous  or  violent.  The  claimant  was  about  to  be  mar- 
ried, and  in  1866  was  about  to  leave  the  decedent  for  the 
purpose  of  assuming  this  new  relation,  when,  at  the  solicita- 
tion of  the  decedent,  and  under  a  promise  that  she  would 
provide  for  her  as  long  as  she  lived  better  than  any  man 
could  do,  and  that  at  her  death  she  would  make  ample  pro- 
vision for  her,  she  broke  the  engagement  and  continued  to 
remain  in  the  service  of  the  decedent  until  after  her  death. 
Her  son  died  some  time  before  she  did. 

During  the  entire  time  she  lived  and  worked  in  the  family 
of  decedent  after  the  agreement,  she  had  the  absolute  control 
and  management  of  the  household,  and  of  Mrs.  Wathen  and 
her  son  as  long  as  they  were  both  living.  She  performed 
most  all  the  labor  in  and  about  the  house,  purchased  all  the 
supplies,  managed  and  handled  the  finances,  collected  the 
notes,  and  kept  the  deposit  account  of  the  family  in  bank. 
Her  work  consisted  partly  in  keeping  the  house  in  a  style 
suitable  to  the  decedent's  rank  and  condition,  waiting  on  the 
table,  assisting  Mrs.  Wathen  and  her  son  in  dressing,  receiv* 
ing  visitors,  making  fires,  keeping  the  rooms  in  order,  and, 
in  short,  exercising  complete  control  over  the  household  and 
its  affiiirs.  She  remained  in  Mrs.  Wathen's  employment  up 
to  the  time  of  her  death.  She  was  compelled,  necessarily,  to 
remain  in  the  house  with  Mrs.  Wathen  the  greater  portion 
of  the  time. 

The  evidence  tends  to  show  that  the  latter  was  very  much 
attached  to  the  claimant,  and  attended  faithftilly  to  her  every 
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want.  It  also  tends  to  show  that  no  one  else,  as  a  rule,  as- 
sisted in  bestowing  these  offices  of  care  and  attention. 

The  testimony  of  several  witnesses  proved  that  the  value 
of  claimant's  services  was  one  hundred  dollars  per  month, 
which  is  the  largest  amount  fixed  for  such  services.  No  one 
can  for  a  moment  claim  that  these  services  were  not  worth 
more  than  those  of  an  ordinary  domestic  girl,  without  any 
special  cares  and  responsibilities.  The  great  variety  of  the 
services,  the  manner  in  which  they  were  performed,  the  sta- 
tion in  life  of  the  parties,  the  attachment  of  the  decedent  to 
the  claimant,  the  apparently  satisfactory  manner  in  which 
the  claimant  managed  the  entire  affairs  of  these  afflicted  peo* 
pie,  furnished  the  witnesses,  as  well  as  the  jury,  a  basis  for 
placing  upon  the  services  of  claimant  a  value  far  above  that 
of  an  ordinary  family  servant,  and  we  can  not  say  that  the  jury 
exceeded  its  authority,  under  the  evidence,  in  fixing  the  value 
of  her  services  at  $100  per  month,  which  was  the  highest 
value  proved.  We  can  not,  therefore,  disturb  the  verdict  on 
account  of  the  insufficiency  of  the  evidence. 

Some  complaint  is  made  by  appellant  that  he  was  not  given 
the  benefit  of  the  six  years'  statute  of  limitations.  But  where, 
as  in  this  case,  services  have  been  rendered  under  an  agree- 
ment which  does  not  fix  any  certain  time  for  payment,  or 
when  the  contract  shall  end,  it  would  amount  to  a  continu- 
ous contract,  and  the  statute  of  limitations  would  not  begin 
to  run  until  the  services  had  ended.  Littler  v.  Smiley,  9  Ind. 
116. 

Objections  were  made  and  are  urged  here  to  some  of  the 
instructions  given  to  the  jury.  We  have  examined  these  in- 
structions, and  find  them  in  substantial  accord  with  the  prin- 
ciples of  law  upon  which  this  decision  is  based,  and  which 
have  been  referred  to  in  the  course  of  this  opinion. 

The  motion  in  arrest  of  judgment  we  also  think  was  prop- 
erly overruled.  The  motion  to  modify  the  judgment  only 
presents  in  another  form  the  objection  that  the  administrator 
was  not  made  a  party. 
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The  court  committed  no  error  in  refusing  to  tax  costs  to 
the  appellee. 

We  have  now  disposed  of  all  the  alleged  errors  except  the 
cause  assigned  for  a  new  trial  that  the  verdict  was  excessive, 
and  it  presents  for  our  consideration  a  question  of  more  dif- 
ficulty. 

As  we  read  the  evidence,  none  of  the  witnesses  place 
the  time  from  the  agreement  to  the  death  of  Mrs.  Watben 
at  more  than  sixteen  years  or  one  hundred  and  ninety-two 
months.  As  we  have  seen,  the  highest  estimate  placed  upon 
the  value  of  the  services  was  f  100  per  month^  and  this  was 
the  amount  claimed  in  the  complaint,  which  wolud  make 
the  total  value  of  the  services  $19,200.  Add  to  this  the 
item  of  $50,  which  we  are  inclined  to  think  the  evidence 
tends  to  show  was  for  necessaries  furnished  in  defraying  the 
funeral  expenses  of  decedent,  and  is,  therefore,  a  proper  charge 
against  the  estate,  and  we  have  a  total  amount  of  $19,250. 
From  this  should  be  deducted  the  amount  of  $5,000,  ad- 
mitted to  have  been  paid,  and  this  leaves  a  balance  due 
claimant  of  $14,250.  In  other  words,  the  verdict  was  for 
$5,000  more  than  it  should  have  been  in  any  view  of  the 
evidence. 

Counsel  for  appellee  fully  concede  in  their  brief  that  the 
length  of  time  which  the  evidence  showed  the  claimant  had 
served  Mrs.  Wathen,  under  their  arrangement,  was  sixteen 
years,  and  we  are  not  directed  to  the  evidence  of  a  single 
witness  who  testified  to  a  longer  period.  It  can  not  be  said 
that  the  jury  allowed  the  claimant  anything  for  services 
prior  to  the  time  of  the  agreement.  Most  certainly  the 
statute  of  limitations  has  barred  any  claim  arising  previous 
to  the  beginning  of  the  arrangement  which  forms  a  basis  for 
the  claimant's  recovery.  No  special  plea  would  be  necessary 
to  entitle  the  appellant  to  the  benefits  of  the  statute. 

We  are  of  the  opinion,  therefore,  that  the  amount  of  re- 
covery named  in  the  verdict  of  the  jury  was  excessive. 

If  the  appellee  will  within  sixty  days  from  this  date  enter 
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a  remittitur  of  $5,000  of  the  claim,  and  pay  the  costs  of 
this  appeal,  the  judgment  will  be  affirmed;  otherwise  the 
judgment  is  reversed,  at  the  costs  of  the  appellee,  and  the 
cause  remanded  for  a  new  trial. 
Filed  May  1, 1891. 


No.  118. 

Floweks  V.  McCann. 

Afpellatb  Ck)UBT. — OonficUng  Evidence, — Where  the  eyidence  is  conflict- 
iDg  the  Appellate  Court  will  not  undertake  to  weigh  it,  but  will  accept 
that  which  the  trial  court  deemed  credible  and  satisfactory. 

From  the  Allen  Circuit  Court. 

C  W.  KuhnCf  for  appellant. 

H.  Oolerick  and  W.  8.  Oppenheim^  for  appellee. 

New,  J. — The  complaint  in  this  case  is  by  the  appellee, 
to  recover  for  the  value  of  logs  and  lumber  hauled  by  him 
for  the  appellant  under  a  written  contract. 

After  the  overruling  of  a  demurrer  to  the  complaint,  and 
exception,  the  appellant  answered  in  five  paragraphs,  to  wit: 
A  general  denial ;  payment ;  settlement ;  counter-claim,  and 
set-off.  The  paragraph,  however,  which  is  denominated  set- 
off is  of  the  nature  of  counter-claim.  A  reply  in  general  de- 
nial was  filed  to  the  answer. 

Upon  the  issues  thus  formed  the  cause  was  tried  by  a  jury, 
and  a  verdict  returned  in  favor  of  the  appellee  for  two  hun- 
dred and  forty-five  dollars. 

A  motion  for  a  new  trial  was  made  by  the  appellant,  over- 
ruled, and  exceptions  saved.  Judgment  was  then  rendered 
by  the  court,  for  the  appellee,  for  two  hundred  and  forty- 
five  dollars  and  costs. 
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The  errors  assigned  by  the  appellant  are : 

First,  That  the  court  erred  in  overruling  the  demurrer 
to  the  complaint. 

Second.  That  the  court  erred  in  overruling  the  motion 
for  a  new  trial. 

The  objection  made  to  the  complaint^  as  stated  in  the  brief 
of  appellant^s  counsel,  was  that  no  copy  of  the  written  con- 
tract was  filed  with  the  complaint.  This  objection,  since  the 
filing  of  said  brief,  has  been  waived  by  an  agreement  filed 
in  this  court,  signed  by  counsel  for  the  parties. 

The  only  question  before  us  for  decision,  therefore,  is, 
whether  the  court  erred  in  overruling  the  appellant's  motion 
for  a  new  trial. 

Of  the  reasons  assigned  for  a  new  trial,  the  only  one  dis- 
cussed in  the  brief  of  appellant's  counsel  is,  that  the  dam- 
ages assessed  by  the  jury  in  favor  of  the  appellee  are  ex- 
cessive. 

We  have  examined  with  care  the  evidence  and  think  it 
tends  to  support  the  finding  of  the  jury. 

The  appellee  testified  that  he  hauled  122,251  feet  of  oak 
and  cotton-wood,  at  $3.50  per  thousand  feet,  which  would 
amount  to  $427.87,  and  that  he  hauled  146,971  feet  of  ash,  at 
$4  per  thousand  feet,  which  would  amount  to  $587.88,  mak- 
ing altogether  $1,015.75. 

The  appellee's  testimony  as  to  the  amount  of  cash  paid 
him  by  the  appellant  is  somewhat  confused  and  unsatisfieio- 
tory.  The  appellant  swore  that  the  cash  paid  by  him  to  the 
appellee  was  $556,  and  that  he  had  paid  him  $100  in  cattle, 
in  all  $656.  The  appellee  testified  that  the  appellant  was 
entitled  to  a  credit  of  $90  for  lumber  which  the  appellee 
failed  to  haul.  These  credits  taken  from  $1,015.76  leave  a 
remainder  of  $268.75  in  favor  of  the  appellee,  which  is  more 
than  the  amount  returned  by  the  jury. 

There  was  testimony  which,  if  credited  by  the  jury,  would 
have  made  the  appellant's  credits  larger  than  they  were 
placed  at  by  the  appellee,  but  it  was  the  exclusive  province 
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of  the  jury  to  weigh  the  evidence  and  judge  of  the  credi- 
bilitj  of  the  witnesses. 

We  will  not  undertake  to  weigh  the  evidence,  but  will  ac* 
cept  that  which  the  trial  court  deemed  credible  and  satis&c- 
tory.  This  rule  has  been  firmly  settled  by  the  Supreme 
Court  of  this  State.  Oathrighi  v.  Bwke,  101  Ind.  590; 
Union  SoAoo/  Tp.  v.  First  NaPl  Bank,  etc.,  102  Ind,  464 ; 
Stoft  V.  Herrdl,  124  Ind.  478. 

The  judgment  is  affirmed,  with  costs. 

FUed  May  18, 1891. 


No.  66. 

Kash  v.  Huncheok. 

Pleading. — Demurrer, — J^fwt  (/. — A  demarrer  admits  only  euoh  allega- 
tions in  the  pleading  as  are  properly  and  sufficiently  pleaded. 

Same. — Complaini  an  ContraeL — When  a  complaint  is  founded  upon  a  con- 
tract in  writing,  incorrect  and  irrelevant  averments  in  relation  thereto, 
and  incorrect  constructions  of  such  contract,  are  not  admitted  by  the 
demurrer. 

Landlord  and  Tenant. — Lease. — lUnewaL — A  lease  of  land  for  a  term  of 
five  years  provided  that  the  lessee  should  build  a  house  upon  the  prem- 
ises, and  that  if  the  lease  should  not  be  renewed  at  the  expiration  of 
the  term  the  lessor  would  pay  for  the  house.  Before  the  expiration  of 
the  five  years,  by  an  agreement  signed  by  the  lessor,  the  lease  was  con- 
tinued for  a  year  "  with  all  its  conditions  unchanged  and  unimpaired." 

Held,  that  the  lessee,  by  accepting  the  agreement,  abandoned  her  right  to 
claim  compensation  for  the  house. 

From  the  La  Porte  Circuit  Court. 

Jf.  H.  Weir  and  IF.  E.  Higgina,  for  appellant. 
J.  H.  Bradley,  for  appellee. 

BoBiNSONy  J — The  appellant  was  the  plaintiff  in  the  cir- 
cait  court.  The  complaint  against  the  appellee  is  in  three 
paragraphs. 
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The  first  paragraph  alleges  that,  on  the  18th  of  February, 
1881,  plaiutifiT  entered  into  a  contract  in  writing  with  the 
defendant,  which  is  filed  with  and  made  a  part  of  the  com- 
plaint, whereby  plaintiff  leased  of  defendant  two  and  one- 
half  acres  of  land  therein  described  for  the  period  of  five 
years  from  April  1st,  1881 ;  that  plaintiff  agreeing  therein 
to  build  upon  said  tract  of  land  a  house,  and  to  enclose  the 
same  with  a  fence ;  the  defendant  agreeing  and  obligating 
himself  to  purchase  said  house  at  the  end  of  the  five  years 
at  its  fair  value,  provided  said  lease  should  not  then  be  re- 
newed ;  that,  in  pursuance  of  said  contract,  plaintiff  did  so 
enclose  said  premises,  and  erected  on  said  land  a  good,  sub- 
stantial dwelling-house,  and  in  all  things  else  plaintiff  fully 
complied  with  her  said  contract  and  agreement ;  that  at  the 
end  of  the  first  five  years,  to  wit,  on  the  16th  day  of  March, 
1886,  the  defendant  declined  and  refused  to  renew  said  lease 
by  an  agreement  in  writing,  a  copy  of  which  is  filed  with  and 
made  a  part  of  the  complaint,  by  which  the  defendant  then 
extended  said  lease  and  contract  for  one  year,  with  all  of  the 
conditions  unchanged,  and  until  the  Ist  day  of  April,  1887; 
the  contract  was  not  again  renewed,  and  the  plaintiff  ten- 
dered to  the  said  defendant  the  possession  of  said  premises, 
with  the  house  thereon,  under  the  said  contract,  and  de* 
manded  payment  for  the  house,  as  in  said  contract  agreed, 
which  the  defendant  then  and  there  refused,  and  still  fails 
and  refuses,  to  pay  for  said  house ;  that  plaintiff,  on  and 
afber  the  1st  day  of  April,  1887,  surrendered  up  the  posses- 
sion of  said  house,  and  left  the  same ;  that  said  house  was  of 
the  value  of  eight  hundred  dollars.  Wherefore  plaintiff  de- 
manded judgment  for,  etc. 

The  exhibits  are  as  follows : 

"  La  Crosse,  Ind.,  Feb.  18th,  1881. 

'^  This  instrument  witnesseth,  that  P.  Huncheon  has  leased 
to  Mary  Slash  for  five  years,  commencing  on  the  Ist  day  of 
April,  1881,  and  ending  April  1st,  1886,  two  and  one-half 
acres  of  land,  being  the  southwest  corner  of  the  southeast 
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quarter  of  the  southwest  quarter  of  section  twenty-five,  town- 
ship thirty-three,  in  La  Porte  county,  on  the  following  con- 
ditions :  The  said  Mary  Kash  to  build  a  house  and  enclose 
with  a  fence  the  land  described,  and  cultivate  the  same,  but 
none  of  the  trees  now  growing  on  the  land  to  be  destroyed 
or  injured.  If,  at  the  expiration  of  five  years  the  lease  shall 
not  be  renewed,  P.  Huncheon  shall  pay  the  said  Mary  Kash 
a  fair  valuation  for  the  house,  less  seventy-five  dollars  for  the 
use  of  the  described  land,  and  no  charge  shall  be  made  by 
the  said  Mary  Kash,  or  her  agent,  for  any  improvement  other 
than  the  dwelling-house,  and  on  payment  of  the  same  peace- 
able possession  shall  be  given  to  P.  Huncheon,  or  his  agent; 
and  it  is  further  agreed  that  no  intoxicating  liquor  shall  be 
sold  on  the  land  described,  nor  shall  the  house  be  used  for 
prostitutes  to  ply  their  vocation  in,  on  penalty  of  forfeiting 
this  lease. 

''  Witness  my  hand  and  seal  this  18th  day  of  February, 
1881.  [Seal.]  P.  Huncheon.^' 

^^  Memorandum  of  Agreement. 

"  La  Crosse,  Ind.,  March  16th,  1886. 

'^  The  lease  given  by  the  undersigned  to  Miss  Mary  Kash 

is  hereby  continued,  with  all  its  conditions  unchanged  and 

unimpaired  until  April  1st,  1887. 

"  Patrick  Huncheon." 

The  second  and  third  paragraphs  do  not  materially  differ 
in  the  averments,  and  contain  what  is  alleged  in  the  first 
paragraph,  with  the  following  additional  averments,  to  wit: 

''  Plaintiff  further  says  that  prior  to  the  expiration  of  said 
lease,  to  wit,  March,  A.  D.  1886,  she  and  the  plaintiff  made 
and  entered  into  another  agreement  and  contract,  which 
agreement  the  defendant  attempted  to  put  in  writing  and 
signed  the  same,  whereby  it  was  agreed  that  the  said  former 
lease  should  not  be  renewed  at  the  end  of  said  five  years, 
nor  should  any  of  the  rights  of  the  plaintiff  be  altered, 
changed  or  in  anywise  impaired,  but  that  the  whole  of  said 
contract,  as  hitherto  existing,  should  continue  and  remain 
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in  full  force  and  effect  until  the  Ist  daj  of  April,  1887,  as 
well  as  the  lease  of  said  land  as  the  said  agreement  to  pay 
for  said  house  was  hj  said  second  contract  to  be  continued 
and  extended  until  the  said  latter  mentioned  date ;  that  said 
second  contract  was  made  by  her,  and  at  the  request  of  and 
for  the  accommodation  of  the  said  defendant,  because  de- 
fendant said  that  he  could  not  then  spare  the  monej  to  pay 
for  the'said  building,  and  that  sometime  during  the  said  pe- 
riod for  which  said  contract  was  to  be  so  extended  he  woald 
pay  for  said  building  according  to  his  original  contract;  that 
in  pursuance  of  said  agreement  the  defendant  wrote  out  and 
gave  to  this  plaintiff  the  said  writing  signed  by  him,  a  copy 
of  which  is  also  filed  herewith  and  hereby  made  a  part  of 
this  complaint,   and   that   she   accepted   the  said   written 
agreement,  and  the  same  was  delivered  to  her  with  the  dis- 
tinct understanding  by  her  and  by  the  defendant  that  said 
continuation  and  extension  of  time  was  not  to  be  considered 
in  the  light  of  a  new  lease  of  said  premises  nor  to  work  a 
forfeiture  or  release  of  any  of  her  rights  in  the  premises,  or 
to  work  any  change  in  said  contract,  but  that  all  her  rights 
as  secured  to  her  by  and  under  the  original  contract  should 
be  and  remain  exactly  as  they  stood  at  the  time  of  the  exe- 
cution of  said  contract,  saving  only  the  extension  of  time  for 
the  payment  of  the  value  of  said  building  and  the  right  of 
the  plaintiff  to  recover  therefor ;  that  said  second  contract 
was  made  at  the  request  of  and  for  the  benefit  of  said  de- 
fendant.    Plaintiff  further  avers  that  at  all  times  during  the 
continuance  of  said  contracts  she  has  fully  done  and  per- 
formed all  the  things  in  said  contracts  stipulated  to  be  per- 
formed by  her,  and  that  at  the  expiration  of  the  time  she 
asked  and  demanded   of  said  defendant  the  payment  and 
value  of  said   building,  and   tendered   him  the  possession 
thereof;  that  the  defendant  fails  and  refuses  to  pay  for  the 
said  building  or  any  part  thereof,  and  that  he  has  taken  pos- 
session thereof  and  now  holds  the  same,  etc.'' 

A  demurrer  was  sustained  to  each  paragraph  of  the  com- 
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plaint  on  the  groand  that  neither  of  said  paragraphs  stated 
fiicts  sufficient  to  constitute  a  cause  of  action. 

The  appellant  contends  that  the  circuit  court  erred  in  this 
ruling  and  for  this  error  that  the  cause  should  be  reversed. 

Before  proceeding  to  the  consideration  of  the  questions 
discussed  in  argument  as  to  the  ruling  upon  the  demurrer  it 
is  proper  to  say  in  answer  to  a  statement  of  the  counsel  for 
the  appellant  ^'  that  the  demurrer  admits  the  allegations  in 
the  complaint/^  the  appellee  mistakes  the  rule.  A  de- 
murrer does  not  admit  all  the  allegations  in  the  pleading ;  it 
admits  only  such  as  are  properly  and  sufficiently  pleaded ;  it 
does  not  admit  irrelevant  matter,  but  only  such  allegations 
as  are  relevant  to  and  fairly  connected  with  the  grawimm 
of  the  action.  When  a  complaint  is  founded  upon  a  contract 
in  writing,  incorrect  and  irrelevant  averments  in  relation 
thereto,  and  incorrect  constructions  of  such  contract,  are  not 
admitted  by  the  demurrer. 

The  first  paragraph  of  the  complaint  is  not  open  to  the 
objection  stated,  and  pleads  all  matters  that  are  relevant  to 
and  connected  with  the  contract  sued  on,  as  full;f,  perhaps, 
as  the  same  could  be  pleaded  within  the  rule  of  good  plead- 
ing. But  all  of  the  allegations  contained  in  the  second  and 
third  paragraphs  of  the  compkint,  which  are  a  departure 
from  and  outside  of  the  allegations  in  the  first  paragraph,  are 
not  well  pleaded,  are  irrelevant,  and  not  fairly  connected 
with  the  gravamen  of  the  action ;  they  are  incorrect  aver* 
ments  in  relation  thereto,  and  incorrect  constructions  of  the 
same,  not  admitted  by  the  demurrer,  and  in  considering  the 
demurrer  must  be  regarded  as  being  eliminated  from  the 
complaint.  The  gravamen  of  this  action,  the  only  founda- 
tion upon  which  it  can  stand,  is  the  written  instrument  sued 
on. 

It  is  clear  that  the  construction  given  to  the  condition 
stated  in  the  original  contract,  that  '^  If,  at  the  expiration 
of  five  years,  the  lease  shall  not  be  renewed,  P.  Huncheon 
shall  pay  the  said  Mary  Kash  a  fair  valuation  for  the  house. 
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less  seventy-five  dollars  foV  the  use  of  the  described  land/'  in 
connection  with  the  writing  of  date  March  16th,  1886,  in  these 
words,  and  signed  "  Patrick  Huncheon  " :  "  The  lease  given 
by  the  undersigned  to  Miss  Mary  Kash  is  hereby  continued, 
with  all  its  conditions  unchanged  and  unimpaired,  until  April 
1st,  1887,'^  must  determine  the  question  as  to  whether  the 
trial  court  ruled  correctly  in  sustaining  the  demurrer  to  each 
paragraph  in  the  complaint.  We  must  treat  the  two  writ- 
ings as  referring  to  the  same  subject.  The  fact  can  not  be 
controverted.  In  fact,  such  is  conclusively  the  effect  of  the 
last  writing  that  before  the  end  of  the  term  of  five  years, 
under  the  original  agreement,  a  new  agreement  was  entered 
into.  What  reasons  caused  the  execution  of  the  new  agree- 
ment, or  what  was  written  or  said  about  it,  as  we  have  said, 
were  irrelevant  and  immaterial  averments  in  the  complaint, 
and  having  no  bearing  upon  the  written  contract  which  is 
the  foundation  of  the  action,  that  must  speak  for  itself.  At 
the  expiration  of  the  lease,  if  there  was  no  renewal,  the  lia- 
bility of  appellee  to  pay  a  fair  valuation  of  the  house  erected 
thereon  by  appellant,  less  seventy-five  dollars  for  the  use  of 
the  land,  became  certain  and  complete,  but  if  renewed  it 
seems  that  such  liability  would  not  follow  with  the  renewal. 
It  may  be  true  that  the  appellant  could  have  insisted  npon 
a  renewal  for  the  same  term  contained  in  the  original  lease, 
but  appellant  chose  to  accept  a  renewal  ending  Apri]  Ist^ 
1887. 

It  would  have  been  clearly  an  abandonment  of  the  appel- 
lant's right  to  recover  for  the  building  had  she  insisted  upon 
and  accepted  a  renewal  for  another  term  of  five  years,  and 
having  accepted  a  renewal  for  the  term  ending  April  Ist, 
1887,  the  acceptance  satisfied  the  covenant  to  renew  by  the 
consent  of  the  appellant,  and  such  renewal  until  April  Isti 
1887,  was  clearly  an  abandonment  of  the  right  to  claim  com- 
pensation for  the  house  built  on  the  lands,  although  the  in- 
strument of  renewal  contained  the  words  '' hereby  continued 
with  all  conditions  unchanged  and  unimpaired  until  April 
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Isty  1887."  The  oonstruotion  of  this  condition  is  that  the 
essential  elements  of  the  lease  continaed  *^  unchanged  and 
unimpaired/'  not  that  the  accidental  parts,  which  are  not 
necessary  to  the  lease,  are  continued  ''  unchanged  and  unim- 
paired." If  these  words  refer  to  the  covenants  upon  the  part 
of  the  lessor,  then,  also,  must  they  refer  to  the  conditions  to 
be  performed  bj  the  lessee. 

As  a  result  of  the  conclusions  stated,  we  think  the  lease 
gave  the  appellant  the  right  to  insist  upon  a  renewal  for  five 
years.  Appellant  could  also  accept  a  new  lease  for  a  shorter 
period,  and  having  done  so  can  not  now  recover  for  a  breach 
of  contract  voluntarily  abandoned  by  reason  of  the  accept- 
ance of  the  new  lease  until  April  1st,  1887.  Taylor  Land- 
lord and  Tenant,  sections  333,  334, 335  ;  Rutgers  v.  Himter^ 
6  Johns.  Ch.  215  ;   Willis  v.  Astar,  4  Edw.  Ch.  594. 

The  court  ruled  correctly  in  sustaining  the  demurrer  to 
each  paragraph  of  the  complaint. 

The  judgment  is  affirmed,  at  the  costs  of  the  appellant. 

Filed  Maj  14, 1891. 


No.  270. 

Seigel,  Adminibtbatob,  V.  Metzoeb  ET  AL. 

Appeal. — Witt  not  Lie  After  Reeeiving  Rurt  ^  JudgmmU. — ^An  appeal  from  a 
judgment,  on  which  a  payment  has  been  received  hy  the  appellant's  at- 
torney, will  be  dbmissed. 

From  the  Warrick  Circuit  Court. 

E.  Oaugh,  for  appellant. 

8.  B,  Hatfield  and  J,  A.  Hemenway^  for  appellees. 

New,  J.— On  the  22d  day  of  March,  1890,  the  appellant 
obtained  judgment  in  the  Warrick  Circuit  Court  against  the 
appellees  for  four  hundred  and  three  dollars  and  sixty-two 
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cents.  From  that  judgment  an  appeal  was  taken  to  the  Su- 
preme Court  by  the  appellant  on  the  14th  day  of  May, 
1890. 

On  the  24th  day  of  March,  1890,  the  appellees  paid  on 
the  judgment  to  the  clerk  of  said  circuit  court  two  hundred 
dollars,  which  sum  was  received  from  the  clerk  and  receipted 
for  April  11th,  1890,  by  Edward  Gh>ugh,  the  attorney  of  the 
appellant  in  the  cause. 

On  the  22d  day  of  August,  1890,  the  appellees  paid  the 
residue  of  the  judgment  to  the  clerk,  which  sum  was  re- 
ceiyed  firom  the  clerk  and  receipted  for  by  said  Edward 
Oough  on  the  8th  day  of  October,  1890,  as  the  attorney  of 
the  appellant. 

The  appellees  now  move  to  dismiss  the  appeal  under  the 
provisions  of  section  632,  R.  S.  1881. 

This  section  provides  that  a  party  obtaining  judgment 
shall  not  take  an  appeal  after  receiving  any  money  paid  or 
collected  thereon. 

Two  hundred  dollars  was  paid  to  the  clerk  on  the  judg- 
ment before  the  appeal  was  taken  and  was  received  on  the 
same  day  by  the  appellant's  attorney. 

The  motion  to  dismiss  the  appeal  is  well  taken.  Jfe- 
Oracken  v.  Cabel,  120  Ind.  266;  Monnett  v.  HemphiU,  110 
Ind.  299 ;  Patterson  v.  Rowley,  65  Ind.  108. 

The  appeal  is  dismissed,  with  costs. 

Filed  May  14, 1891. 


No.  16. 

Stiffler  v.  The  Boabd  of  Ck>MMissiOKEBs  of  Dbul- 

WARE  County. 

GouNTT  AuDnoB.— Cbfftpenraitbn/or  Official  Servieei.'-Betore  a  connij  au- 
ditor can  Bustain  a  demand  for  compensation  from  the  county  for  offi- 
cial serrices  performed  by  him,  he  mast  show  a  statate  conferring  clear 
and  unequivocal  authority  upon  the  hoard  of  county  commissioners  to 
make  an  allowance  to  him  for  such  serrices  out  of  the  county  treasury. 
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• 

Same. — CompenvUion/or  FUing  PoLper, —  When  Deemed  Covered  by  Salary, — 
If  a  paper  filed  by  the  auditor  be  one  in  the  filing  of  which  the  county 
is  directly  interested,  rather  than  any  natural  person ;  or  if,  under  the 
circunvitanees  of  the  particular  case,  the  collection  of  a  fee  from  any 
natural  person  for  the  filing  is  impracticable  or  unauthorised,  the 
compensation  of  the  auditor  for  such  services  must  be  regarded  as  gov* 
ered  by  the  salary. 

From  the  Delaware  Circuit  Court. 

J.  iV.  Templer,  for  appellant. 
W.  W,  Orr,  for  appellee. 

Black,  C.  J. — The  appellant  presented  to  the  appellee  a 
claim  which  the  appellee  disallowed.  The  claimant  appealed 
to  the  circuit  court.  The  appellee  demurred  to  the  com- 
plaint,  and  the  court  sustained  the  demurrer.  The  only 
question  before  us  relates  to  this  ruling  of  the  court. 

The  claim  was  an  account  for  services  rendered  by  the  ap» 
pellant  as  auditor  of  Delaware  county,  in  filing  and  pre- 
serving in  his  office, ''  under  ^ sections  5896  and  5908,  R.  S. 
1881,^'  certain  papers,  in  the  years  1886,  1887  and  1888. 

By  section  5895,  R.  S.  1881,  it  is  provided  that  the  au- 
ditor, by  virtue  of  his  office,  shall  be  clerk  of  the  board  of 
county  commissioners  of  his  county,  and  shall  keep  an  ac- 
curate record  of  all  the  corporate  proceedings  of  such  board ; 
and  that  he  shall  preserve  the  documents,  books,  records, 
maps  and  papers  deposited  in  his  office,  and,  at  the  expira- 
tion of  his  term,  deliver  the  same  to  his  successor. 

By  section  22  of  the  act  of  March  31st,  1879,  Acts  of 
1879,  pp.  130,  137  (section  5907,  R.  S.  1881),  it  is  provided 
that  the  county  auditor  shall  be  allowed  a  defined  salary  *^  for 
his  services,  and  no  more,  except  as  provided  for  in  this  act.'' 
Under  the  same  section  he  is  to  be  allowed  a  specified  sum 
per  year  for  making  all  reports  required  by  law  to  the  au- 
ditor of  state. 

Section  23  of  said  act  (section  5908,  R.  S.  1881)  proyides 
that,  in  addition  to  the  compensation  provided  for  in  the  pre- 
Vol.  1.— 24 
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ceding  section,  auditors  may  charge  certain  fees  specified  in 
said  section  23,  for  certain  services  therein  designated^  "  to 
the  persons  for  whom  such  services  are  rendered/' 

The  claim  in  this  case  is  for  $188.87,  for  filing  and  pre- 
serving 18,887  papers,  and  it  is  professedly  based  upon  the 
last  subdivision  of  said  section  23,  providing  as  follows : 

''  The  auditor  shall  file  and  preserve  all  papers  and  vouch- 
ers coming  into  his  hands  as  such  auditor,  necessary  to  be 
filed,  and  for  filing  each  paper  required  by  law  to  be  filed, 
he  shall  receive  one  cent.'' 

By  section  24  of  said  act  it  is  provided  that  for  services 
rendered  by  the  auditor  in  any  matter  litigated  before 
the  board  of  county  commissioners,  the  same  fees  shall  be 
taxed  and  collected  by  him  as  are  allowed  clerks  for  similar 
services,  including  proceedings  in  highways,  turnpikes  and 
ditches;  but  that  the  auditor  shall  not  be  paid  any  fees  for 
services  in  such  cases  where  the  county  is  the  losing  party, 
and  the  costs  are  taxed  against  the  county  in  favor  of  the 
successful  party;  also,  that  auditors  shall  receive  one  per 
cent,  for  the  management  of  the  permanent  school  fund  of 
the  county  held  in  trust  and  loaned,  and  no  other  fee  or  com* 
p^nsation  therefor. 

Section  25  of  said  act  provides  that  ''Auditors  shall  furnish 
all  blanks  and  stationery  for  affidavits  or  other  documenta 
for  parties  in  which  he  receives  a  specific  fee  for  the  service 
rendered  in  using  such  blank  or  stationery :  Provided,  That 
the  county  shall  furnish  all  books,  stationery  and  blanks  re- 
quired in  doing  the  public  business  pertaining  to  the  auditor's 
office." 

By  section  39  of  said  act  it  is  provided  that  the  board  of 
county  commissioners  shall,  unless  in  cases  of  indispensable 
public  necessity,  to  be  found  and  entered  of  record  as  a  part 
of  their  orders,  make  no  allowance  not  specifically  required 
by  law  to  any  county  auditor,  etc. 

It  is  further  enacted  by  section  7  of  the  act  of  February 
28th,  1883  (Acts  of  1883,  p.  48),  supplemental  to  said  act  of 
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March  Slst,  1879^  and  to  all  acts  amendatory  thereof,  that  it 
shall  be  unlawful  for  any  board  of  commissioners  to  allow 
auy  county,  township,  or  other  public  officer,  any  sum  of 
money  out  of  a  county  treasury,  except  when  the  statutes 
confer  the  clear  and  bnequivocal  authority  to  do  so. 

It  is  not  pretended  that  the  services  for  which  the  appel- 
lant claims  compensation  were  rendered  under  a  contract 
authorized  by  law,  but  the  claimant  bases  his  demand  upon 
the  grounds  that  said  services  were  required  of  him  by  law, 
and  that  the  statute  authorizes  him  to  receive  compensation 
therefor,  fixes  the  amount  thereof,  and  authorizes  the  board 
of  commissioners  to  pay  for  such  services  out  of  the  county 
treasury. 

The  appellant  has  shown  a  statute  authorizing  him  as  au- 
ditor of  the  county  to  receive  a  fee  of  one  cent  for  filing  each 
paper  required  by  law  to  be  filed. 

Under  the  statutes  to  which  we  have  referred,  and  the  de- 
cisions of  the  Supreme  Court,  the  appellant  can  not  sustain 
his  demand  for  compensation  from  the  county  for  official 
services  performed  by  him,  without  being  able  to  show  a 
statute  conferring  clear  and  unequivocal  authority  upon  the 
board  of  county  commissioners  to  make  an  allowance  to  him 
for  such  services  put  of  the  county  treasury.  Noble  v.  Board, 
etc.,  101  Ind.  127 ;  State,  ex  rel,  v.  Roach,  123  Ind.  167 ; 
Wood  v.  Board,  etc.,  125  Ind.  270. 

Section  23  of  said  act  of  1879,  upon  which  appellant  re- 
lies, provides  for  additional  compensation  to  the  auditor  by 
way  of  fees,  which  he  is  permitted  to  "  charge  to  the  persons 
for  whom  such  services  are  rendered.''  Under  that  head  he 
is  to  receive  one  cent  for  filing  each  paper  required  by  law 
to  be  filed. 

The  claim  embraced  a  great  variety  of  items.  We  can 
not  say  that  the  statute  confers  clear  and  unequivocal  author- 
ity upon  the  board  of  county  commissioners  to  allow  the 
auditor  any  sum  of  money  out  of  the  county  treasury  as 
special  compensation  for  the  filing  of  papers  of  any  kind. 


372        APPELLATE  COURT  OF  INDIANA, 

McCoy  V,  Oldham. 

For  this  reason  we  deem  it  unnecessary  to  describe  the  many 
kinds  of  papers  for  the  filing  of  which  the  appellant  claimed 
compensation. 

If  a  paper  filed  by  the  auditor  be  one  in  the  filing  of  which 
the  county  is  directly  interested,  rathen  than  any  natural  per- 
son ;  or  if,  under  the  circumstances  of  the  particular  case, 
the  collection  of  a  fee  from  any  natural  person  for  the  filing 
is  impracticable  or  unauthorized,  the  compensation  of  the 
auditor  for  such  service  must  be  regarded  as  covered  by  his 
salary. 

The  judgment  is  affirmed,  with  costs. 

FUed  May  13, 1891. 


No.  89. 

McCoy  v.  Oldham. 

Plbadino. — Money  Had  and  Received, — BiU  <^  Boarlievlars. — Motion  to  Make 
More  Speeifie. — Id  an  action  for  money  had  and  received  by  the  defend- 
ant for  the  use  of  the  plaintiff,  a  bill  of  particulars  is  not  necessary. 
If  any  uncertainty  exists  it  can  be  remedied  upon  a  motion  to  make 
the  complaint  more  specific. 

Same — BiU  of  Partieularg, —  When  not  Neeeesary. — If  the  items  of  an  account 
in  respect  to  amounts,  dates  and  for  what  accrued  are  particularised  in 
the  body  of  the  complaint,  no  other  bill  of  particulars  need  be  filed. 

Tbtal  bt  Juby. — Suit  by  Assignee  of  an  AeeounL — In  an  action  by  the  as- 
signee of  an  account,  a  trial  by  jury  can  be  demanded. 

&AMK. — When  Jury  eon  not  he  Demanded. — Test,— In  determining  what  suits 
are  triable  by  jury,  the  court  must  look  to  the  character  of  the  questions 
to  be  decided,  and  if  they  are  essentially  of  an  equitable  nature,  or  if 
some  essential  equitable  remedy  is  invoked,  as  contradistingnished 
from  legal  questions  and  remedies,  the  case  should  be  tried  by  the 
court,  otherwise  the  parties  will  be  entitled  to  a  jury. 

Leasb. — Judgment  for  Possession  is  Evidence  of  (he  Execution  cf  the  Lease. — 
In  an  action  to  recover  rent  due  on  a  lease,  the  record  of  a  judgment 
obtained  by  the  lessee  against  the  lessor  for  possession  of  the  leased 
premises  under  the  lease,  ia  admissible  for  the  purpose  of  proving  the 
execution  of  the  lease. 
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Damaqeb. — MeoMore  i^,—*Landlord  FaUing  to  Bepair.^8et-0ff.—li  a  land- 
lord fails  to  repair  in  accordance  with  his  covenant  to  do  so,  the  tenant 
is  not  bound  to  make  the  repairs,  but  maj  rely  upon  the  performance 
of  the  covenant  by  his  landlord,  and  his  measure  of  recovery  is,  ordi- 
narily, the  diminution  of  the  rental  value,  on  account  of  the  failure  to 
keep  the  covenant ;  but  if  the  tenant  see  fit  to  make  the  repairs,  he 
may  do  so  and  recover  their  cost  from  the  landlord.  In  an  action  by 
the  landlord  for  such  rent  the  court  may  set  off  against  his  claim  the 
decreased  rental  value  of  the  premises,  occasioned  by  the  landlord's 
failure  to  repair  in  accordance  with  his  covenant. 

From  the  Spencer  Circuit  Court. 

E.  M.  Swan  and  C  B.  Laird,  for  appellant. 

8.  B.  Hatfidd  and  J.  A.  Hemenway,  for  appellee. 

Cbumpackeb^  J. — William  Bratcher  leased  to  Christopher 
C.  McCoy  a  tract  of  land  containing  thirty  acres,  in  Spencer 
county,  for  the  term  of  three  years  from  the  Ist  day  of  Jan- 
uary, 1886,  at  and  for  a  rental  of  $160  per  year.  At  the  time 
the  contract  was  made  about  ten  acres  of  the  leased  premises 
were  covered  with  logs,  brush,  and  grulbs,  and  was  unfit  for 
cultivation,  and  the  lessor  agreed,  as  part  of  the  contract,  to 
grub,  clear,  and  subdue  that  portion  of  the  land  so  it  would 
be  fit  for  the  plow  by  the  first  of  March,  1886. 

He  failed  to  give  possession  under  the  contract,  and  Mc- 
Coy sued  him  therefor,  and  obtained  a  judgment  for  posses- 
sion, in  the  Spencer  Circuit  Court,  on  the  28th  day  of  April, 
1886,  a^d  for  costs,  and  within  a  few  days  after  the  judg- 
ment was  obtained  the  lessor  surrendered  the  premises  to 
McCoy,  who  held  and  occupied  them  until  January  1st, 
1889,  under  the  lease.  Bratcher  failed  to  grub  and  clear 
that  portion  of  the  land  which  was  unsubdued  and  unfit  for 
cultivation,  and  it  remained  in  that  condition  until  the  ex- 
piration of  the  lease.  In  the  judgment  for  the  possession  of 
the  premises  the  finding  of  the  court  recites  the  terms  and 
conditions  of  the  lease,  although  no  special  finding  was  re- 
quested. 

Bratcher  subsequently  assigned,  in  writing,  the  rent  ac- 
crued and  to  accrue  under  the  lease  to  Oldham,  and  the  as- 
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signmeut  was  endorsed  upon  the  margin  of  the  record  of  the 
jadgmeut  for  possession. 

This  action  was  brought  by  Oldham,  as  assignee,  to  re- 
cover the  rents  due  under  the  lease. 

The  complaint  is  in  four  paragraphs.  The  first  is  the 
common  count  for  money  had  and  received  by  McCoy  for 
the  use  of  Oldham. 

The  second  is  for  rent  due  the  plaintiff  from  the  defend- 
ant, for  the  use  and  occupation  of  the  leased  premises,  par- 
ticularly describing  them,  to  the  amount  of  $500,  which 
was  due  and  wholly  unpaid. 

In  the  third  paragraph  it  is  alleged  that  Bratcher  demised 
a  certain  described  tract  of  land  to  the  defendant  for  a  term 
of  three  years,  at  a  rental  of  $150  a  year,  and  that  he  after- 
wards sold  and  assigned  by  a  written  instrument  all  of  the 
rent  accrued  and  to  accrue  to  the  plaintiff;  that  the  same, 
amounting  to  $500,  was  due  and  wholly  unpaid. 

The  fourth  paragraph  recites  the  contract  and  subsequent 
suit  and  judgment  for  possession  under  the  lease,  and  the 
finding  of  the  terms  of  the  lease  in  the  record,  and  the  as- 
signment of  the  lease  and  rents  accruing  thereunder  to  the 
plaintiff  upon  the  judgment-docket,  and  that  the  rent  for 
the  whole  time  was  due  and  unpaid. 

A  separate  demurrer  was  filed  to  each  paragraph  of  com- 
plaint and  overruled. 

An  answer  was  then  filed  consisting  of  four  paragraphs. 
The  first  was  the  general  denial.  The  second  was  a  set-off. 
The  third  was  in  the  nature  of  a  counter-claim,  alleging  the 
covenant  upon  the  part  of  the  lessor  to  grub  and  clear  the 
unsubdued  portion  of  the  land,  his  failure  so  to  do,  and  dam- 
ages to  the  amount  of  several  hundred  dollars,  which  was 
asked  to  be  recouped  against  the  claim  for  rent.  This  par- 
agraph further  alleges  that  Bratcher  failed  to  put  the  de-  ^ 
fendant  in  possession  of  the  premises  under  the  lease,  but 
wrongfully  withheld  the  same  from  him.  and  he  was  com- 
pelled to  bring  suit  for  the  recovery  thereof,  and  in  so  doing 
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incurred  expenses  amouutiDg  to  a  large  sum^  which  was  also' 
asked  to  be  recouped  from  the  plaintiff^s  demand.  The 
fourth  paragraph  was  a  plea  of  payment. 

A  reply  was  filed  which  put  the  cause  at  issue^  and  when 
it  came  on  for  trial  the  plaintiff  demanded  a  jury,  and  the 
defendant  objected  on  the  ground  that  the  cause  was  one 
purely  of  equitable  cognizance  and  was  not  triable  by  jury. 
The  objection  was  overruled  and  exceptions  entered,  and  the 
cause  was  tried  by  a  jury.  A  verdict  was  returned  in  favor 
of  the  plaintiff  below. 

The  appellant  filed  a  motion  for  a  new  trial,  assigning 
fourteen  causes,  which  was  overruled  and  judgment  was  ren- 
dered upon  the  verdict. 

The  alleged  errors  relied  upon  for  the  reversal  of  the 
judgment  in  this  court  are,  in  overruling  the  demurrers  to 
the  first  and  second  paragraphs  of  complaint,  and  overruling 
the  motion  for  a  new  trial. 

The  only  objection  pointed  out  to  the  first  and  second 
paragraphs  of  complaint  is  that  no  bill  of  particulars  of  the 
indebtedness  sued  upon  was  filed  with  either  of  them.  In 
actions  for  money  had  and  received  by  the  defendant  for 
the  use  of  the  plaintiff  the  practice  does  not  require  a  bill 
of  particulars.  If  any  uncertainty  exists  it  can  be  remedied 
upon  motion  for  more  specific  information.  States  ex  reL,  v. 
Sims,  76  Ind.  328. 

Thus  the  objection  is  disposed  of  as  far  as  it  relates  to  the 
first  paragraph. 

In  the  second  paragraph  the  amount  of  the  demand  is 
definite,  the  date  upon  which  it  became  due  is  given,  and 
the  real  estate  for  the  use  of  which  it  accrued  is  particularly 
described;  so  butlittle,  if  any,  additional  information  would 
have  been  furnished  by  a  bill  of  particulars. 

Where  the  items  of  any  account  in  respect  to  amounts, 
dates  and  for  what  accrued  are  particularized  in  the  body 
of  the  complaint,  no  other  bill  of  particulars  need  be  filed. 
Wagoner  v.  TTt&on,   108  Ind.  210. 
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The  court  did  not  err  in  overruling  the  demurrer. 

One  of  the  reasons  for  a  new  trial  to  which  our  notice  is 
directed  was  error  in  allowing  the  appellee  a  jury  as  a  mat- 
ter of  right. 

It  is  claimed  on  behalf  of  appellant  that  the  suit,  being 
brought  by  the  assignee  of  an  account,  was  one  of  exclusive 
equitable  cognizance  under  the  law  as  it  was  prior  to  the 
18th  of  June,  1852,  and  under  the  force  of  section  409  of 
the  code  of  1881,  was  not  triable  by  a  jury. 

It  is  true,  the  common  law  does  not  authorize  the  assign- 
ment of  choses  in  action  generally,  but  it  recognizes  equi- 
table assignments  to  the  extent  that  the  assignee  of  such  a 
claim'  may  prosecute  an  action  in  the  name  of  the  assignor 
to  enforce  it  for  his  own  benefit.  In  courts  of  chancery  the 
equitable  owner  can  sue  in  his  own  name  and  enforce  col- 
lection by  making  the  assignor  a  party  to  answer  to  his  in- 
terest. There  is  no  statute  in  this  State,  expressly  author- 
izing the  assignment  of  accounts,  but  the  rights  of  the  as- 
signee are  generally  recognized,  and  section  251  of  the  code 
requires  all  suits  to  be  brought  in  the  name  of  the  real  party 
in  interest,  whether  his  title  be  legal  or  equitable,  so  it  may 
be  said  that  the  right  of  the  assignee  of  an  account  to  en- 
force its  collection  in  a  court  does  not  depend  upon  prin- 
ciples of  equity  jurisprudence,  but  upon  the  express  terms 
of  a  positive  statute,  and  where  this  is  the  ease  the  pro- 
visions of  section  409,  supra,  do  not  apply.  KiU8  v.  TFtfl- 
8on,  106  Ind.  147. 

The  assignor  of  the  account  in  suit  was  not  made  a  party 
to  answer  to  his  interest,  but  no  objection  seems  to  have  been 
taken  to  that.  There  was  no  denial  of  the  assignment  ex- 
cept the  general  traverse,  and  the  question  of  the  assign- 
ment was  not  treated  as  an  issuable  fact  at  the  trial. 

In  determining  what  suits  are  triable  by  jury,  the  court 
miist  look  to  the  character  of  the  questions  to  be  decided, 
and  if  they  are  essentially  of  an  equitable  nature,  or  if  some  es- 
sentially equitable  remedy  is  invoked,  as  contradistinguished 
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from  legal  questions  and  remedies,  the  case  should  be  tried 
by  the  court,  otherwise  the  parties  will  be  entitled  to  a  jury. 
Martin  v.  MdHin,  118  Ind.  227. 

There  was  no  error  in  allowing  a  jury  in  the  case  at  bar. 

The  court  admitted  in  evidence,  over  the  objection  of  the 
appellant,  the  record  of  the  judgment  in  the  suit  of  McCoy 
V.  Bratcher  for  the  recovery  of  the  premises  under  the  lease. 
It  is  argued  that  the  finding  of  the  court  ascertaining  the 
terms  of  the  lease,  having  been  made  by  the  court  voluntarily 
and  without  the  request  of  either  litigant,  had  no  binding 
force,  and  should  have  been  excluded  on  that  account.  This 
record  was  competent  to  prove  the  fact  of  the  lease,  if  not 
its  terms,  and  was  admissible  for  that  purpose,  so  no  error 
occurred  in  permitting  it  to  be  read. 

The  appellant  ofiPered  evidence  upon  the  trial  tending  to 
prove  the  difference  between  the  rental  value  of  the  leased 
premises  as  they  were,  and  what  the  rental  value  would  have 
been  if  appellee  had  grubbed  and  cleared  the  unimproved  por- 
tion according  to  the  agreement.  This  evidence  was  ex- 
cluded, upon  the  theory  that  the  measure  of  damages  result- 
ing from  the  appellee's  failure  to  reduce  the  land  to  a  con- 
dition of  cultivation  was  the  reasonable  cost  of  having  that 
work  done,  and  not  the  diminution  of  the  rental  value  re- 
suiting  from  the  failure.  This  ruling  of  the  court  is  insisted 
upon  as  error. 

There  is  some  conflict  in  the  adjudications  of  the  courts 
of  last  resort  upon  this  question.  It  is  held  by  some  that 
upon  the  breach  of  a  covenant  upon  the  part  of  the  land- 
lord to  repair  leased  premises,  it  is  the  duty  of  the  tenant  to 
make  the  repairs,  and  he  can  only  recover  the  reasonable  cost 
thereof  from  the  landlord.  These  cases  also  hold  that  if  the 
landlord  induces  the  tenant  to^believe  that  he  will  perform 
his  covenant,  and  the  tenant,  relying  upon  such  inducement, 
fails  to  repair,  he  may  recover  such  special  damages  as  may 
result  during  the  time  he  was  so  misled,  and  while  he  is  en- 
gaged in  making  the  repairs.   This  doctrine  is  founded  upon 
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the  principle  that  one  will  not  be  permitted  by  his  own  fault 
or  inattention  to  unnecessarily  suffer  damages  to  his  property 
to  be  enhanced  and  then  recover  them  from  the  original 
wrong-doer. 

Upon  the  other  hand  the  unquestioned  weight  of  the  au- 
thorities is,  that  in  such  cases  the  tenant  has  two  remedies, 
and  he  may  elect  which  he  will  pursue.  He  may  repair  the 
premises  and  recover  the  cost  thereof  from  the  landlord ;  or 
he  may  rely  upon  the  performance  of  the  covenant  by  the 
landlord^  and  in  the  event  of  its  breach  recover  all  the  dam- 
ages proximately  flowing  therefrom,  regardless  of  the  ex- 
pense and  trouble  that  would  have  been  required  to  have 
made  the  repairs  ;  and  upon  the  latter  theory  the  measure 
of  recovery  would  be^  ordinarily^  the  diminution  of  the  rental 
value,  on  account  of  the  failure  to  keep  the  covenant. 

Thus,  in  Myers  v.  Bums,  35  N.  Y.  269,  the  court  said : 
'^  The  defendant  bad  two  different  remedies,  of  either  of 
which  he  could  have  availed  himself,  in  the  event  of  the  plain- 
tiff^'s  failure  to  repair,  after  due  notice.  He  could  have  made 
the  repair  himself,  and  have  called  upon  the  plaintiff  to  refund 
the  expense,  as  he  actually  did,  in  the  case  of  the  painting ; 
or  he  could  have  called  upon  the  plaintiff  to  take  the  ordi- 
nary responsibility  of  a  party  failing  to  perform  his  contract, 
to  wit :  to  pay  the  damages  caused  by  such  failure,  as  he  did 
in  regard  to  the  item  in  question.  In  the  first  case,  the  rale 
confines  the  damages  to  the  actual  expense,  if  no  special 
damage  is  shown  ;  but  in  the  other,  the  cost  of  the  repair  is 
not  an  element  in  the  case.  It  is  as  if  there  was  no  such 
right  to  repair,  on  the  part  of  the  lessee,  but  the  claim  rested 
solely  in  damages.^' 

In  the  case  of  Culver  v.  Hill,  68  Ala.  66,  it  was  held  that 
where  the  landlord  agreed  ip  keep  the  fences  in  repair  the 
tenant  had  the  right  to  rely  upon  his  performance  of  the 
agreement  and  in  the  event  of  a  failure,  could  recover  dam- 
ages for  the  destruction  of  crops  resulting  therefrom,  al- 
though the  tenant  could  at  small  expense  have  procured 
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material  and  repaired  the  fence  himself,  but  he  was  not 
bound  to  do  this. 

The  same  rule  of  law  is  expressly  a£Birmed  in  the  follow- 
ing cases:  Hexifir  v.  Knox,  63  N.  Y.  661;  Vandegrifi  v. 
Abbotty  76  Ala.  487 ;  PrescoU  v.  OUerdaUer,  79  Pa.  St.  462 ; 
Hay  V.  Oronoble,  34  Pa.  St.  9 ;  Dempsey  y.  Hertzfield,  30  Ga. 
866 ;  HincJdey  v.  BeokwUh,  13  Wis.  34 ;  Bookford,  etc.,  R. 
B.  Oo.  V.  Beckemeier,  72  111.  267 ;  Chicago,  etc.,  R.  R.  Go.  • 
V.  Ward,  16  111.  522. 

And  the  rule  finds  strong  support  in  the  decisions  of  the 
Supreme  Court  of  this  State.  Chicago,  etc.,  R.  W.  Oo.  v. 
Barnes,  116  Ind.  126;  Block  v.  Ebner,  54  Ind.  644;  Buck 
V.  Rodgera,  39  Ind.  222 ;  Indiana,  etc.,  R.  W.  Oo.  v.  Moore, 
23  Ind.  14;  Williama  v.  Oliphant,  3  Ind.  271. 

The  doctrine  supported  by  this  array  of  authorities  is  the 
sounder  in  principle  and  more  in  harmony  with  the  general 
rules  of  law  fixing  the  liability  for  the  breach  of  kindred 
covenants.  It  is  well  understood  that  if  one  sells  property 
and  covenants  against  encumbrances,  and  it  should  be  en- 
cumbered, the  covenantee  would  have  the  right,  when  neces- 
sary to  protect  his  title,  to  discharge  the  encumbrance  and 
recover  the  costs  thereof  from  the  covenantor,  but  he  is  not 
compelled  to  do  so.  He  may  suffer  the  property  to  be  sold 
upon  the  encumbrance  and  the  title  to  be  divested,  and  then 
recover  the  entire  purchase- money,  with  interest,  from  the 
covenantor,  without  regard  to  the  fact  that  the  encumbrance 
might  be  disproportionately  small  as  compared  to  the  value 
of  the  property  or  the  purchase-price. 

One  who,  for  a  sufficient  consideration,  agrees  to  perform 
an  act  and  fails,  can  not  complain  if  he  is  required  to  bear 
the  natural  and  proximate  consequences  of  his  failure. 

We  need  not  decide  what  the  rights  of  the  parties  would 
be  if  the  thing  to  be  done  should  be  of  a  trifling  nature  as 
compared  to  the  consequences  that  might  flow  from  a  fail- 
are  to  do  it. 

In   the  case  before  us  the  landlord  agreed  to  clear  and 
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grub  about  ten  acres  of  land,  and  the  consequences  of  a  £ul- 
ure  would  be  the  loss  of  the  use  of  that  part  of  the  land. 

We  are  of  the  opinion  that  the  appellant  was  not  required 
to  disarrange  his  own  plans  or  subject  himself  to  any  con- 
siderable expense  or  inconvenience  in  order  to  save  the  ap- 
pellee from  damages  resulting  from  his  own  breach  of  duty. 
It  is  argued  that  in  the  judgment  for  possession  the  appel- 
lant obtained  an  unqualified  order  for  possession,  and 
Bratcher  had  no  right  thereafter  to  enter  upon  the  premises 
to  do  the  clearing.  There  is  no  merit  in  this  claim.  There 
is  always  an  implied  reservation  of  the  right  of  entry  to  re- 
pair where  the  landlord  covenants  to  do  so.  And,  further- 
more, Bratcher  did  not  offer  to  do  the  work,  or  tender  per- 
formance, consequently  he  is  in  no  attitude  to  assert  that  it 
was  the  appellant's  fault  that  he  did  not  keep  his  agree- 
ment. 

The  evidence  offered  should  have  been  admitted. 

We  need  not  decide  other  questions  discussed  under  the 
motion  for  a  new  trial,  as  they  may  not  occur  upon  another 
trial. 

The  judgment  is  reversed,  with  instructions  to  the  trial 
court  to  sustain  the  motion  for  a  new  trial. 

Reinhabd,  J.,  took  no  part  in  the  decision  of  this  case. 

FU«d  May  14,  1891. 
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Maugiotts  Pbosecutiok. — Oeneral  Objection  to  Evidenee, — ^In  an  action  for 
malicious  prosecution  the  docket  entry  of  the  justice  of  the  peace  before 
whom  the  prosecution  was  instituted  was  offered  in  evidence,  and  ob- 
jected to  on  the  ground  that  the  entry  had  been  changed  since  the  suit 
was  commenced,  but  the  objection  did  not  specify  what  changes  had 
been  made. 

Eeldf  that  no  question  was  presented  on  appeal. 
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Bamb.— Jiuiiee  rf  BMOe,^Beoord  Entry.^Chrieal  Errors. — ^The  docket  entry 
showed  a  trial  by  jnry,  a  verdict  of  not  guilty,  followed  by  a  judgment 
in  favor  of  defendant  for  costs.  The  judgment,  as  originally  entered, 
was  for  the  plaintiff.  The  entry  contained  a  plea  of  guilty  by  the  de- 
fendant, which  was  unchanged. 

AU,  that  the  errors  were  clearly  clerical^  and  that  the  verdict  of  the  jury 
was  not  impaired  thereby. 

Samb. — Adnice, — MaHce, — In  an  action  for  malicious  prosecution,  evidence 
that  the  defendant  in  commencing  the  prosecution  complained  of,  acted 
upon  the  advice  of  a  person  not  a  counselor  or  attorney  at  law,  b  in- 
oompetent  to  disprove  malice. 

GUms. — Evidenee. — Where,  in  an  action  for  a  malicious  prosecution  in 
instituting  surety  of  the  peace  proceedings,  evidence  was  introduced 
tending  to  show  that  the  plaintiff's  busband,  prior  to  the  filing  of  the 
affidavit  by  the  defendant  for  surety  of  the  peace,  was  seen  following 
the  defendant  with  a  club  and  threatening  to  kill  him,  it  was  competent 
for  the  plaintiff  to  prove  by  her  husband  that  the  club,  so  called,  was 
only  a  switch  with  which  he  was  driving  a  calf,  and  that  he  had  no 
disposition  to  hurt  the  defendant. 

From  the  Henry  Circuit  Court. 

J.  Brown  J  W.  A.  Brown,  J.  H.  Mellett  and  E.  H.  Bundy, 
for  appellant. 

J.  if.  Brown  and  S.  H.  Brown,  for  appellee. 

New,  J. — This  was  a  suit  by  the  appellee,  Melvina  Lock- 
hart,  against  the  appellant,  Edward  K.  Stratton,  for  malit- 
cious  prosecution  without  probable  cause,  upon  a  complaint 
consisting  of  but  one  paragraph,  and  upon  which  issue  was 
taken  by  a  general  denial. 

The  prosecution  complained  of  was  for  surety  of  the  peace 
against  the  appellee  and  her  husband,  Joseph  Lockhart,  be- 
fore a  justice  of  the  peace. 

At  the  February  term,  1888,  of  the  Henry  Circuit  Court, 
the  case  at  bar  was  submitted  to  a  jury  for  trial,  and  after 
the  appellee  had  introduced  a  portion  of  her  evidence,  the 
cause  was  withdrawn  from  the  jury  by  the  court,  upon  the 
motion  of  the  appellee,  and  continued  until  the  next  term 
of  said  court,  to  enable  her  to  have  a  correction  made  in  the 
docket  of  Josiah  Needham,  the  justice  of  the  peace  before 
whom  said  surety  of  the  peace  case  was  tried. 
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To  the  withdrawal  from  the  jury  and  the  continuance  of 
the  cause  the  appellant  excepted^  and  filed  his  bill  of  excep- 
tions during  that  term. 

At  the  following  term  the  cause  was  again  submitted  to  a 
jury  for  trial^  upon  the  issues  already  formed,  and  a  verdict 
was  returned  for  the  appellee  in  the  sum  of  one  hundred  dol- 
lars. Judgment  followed  the  verdict  over  motion  and  ex- 
ception by  the  appellant  for  a  new  trial. 

The  overruling  of  the  motion  for  a  new  trial  is  assigned 
as  error  by  the  appellant. 

The  appellant's  counsel  earnestly  contend  that  the  court 
had  no  right  at  the  February  term  to  withdraw  the  case  from 
the  jury  and  continue  it^to  enable  the  appellee  to  have  a  cor- 
rection made  in  the  docket  entry  of  the  surety  of  the  peace 
proceedings  before  the  justice. 

However  this  may  be^  the  action  of  the  court  in  that  re- 
gard is  in  no  way  assigned  as  error,  and  therefore  we  are  not 
required  to  pass  upon  it.  We  will  say,  however,  that  no  rea- 
son has  been  suggested  by  counsel,  nor  do  we  see  how  that 
action  of  the  court  could  render  invalid  a  trial  had  of  the 
same  cause  at  a  subsequent  term.  Maynard  v.  Blacky  41  Ind. 
310. 

We  will  now  consider  such  of  the  grounds  assigned  for  a 
new  trial  as  have  been  discussed  by  counsel  for  the  appel- 
lant. 

The  docket  entry  of  the  proceedings  before  the  justice  in 
the  surety  of  the  peace  case  was  introduced  in  evidence  over 
the  objection  of  the  appellant,  the  object  of  its  introduction 
being  to  show  that  the  appellee  was  acquitted  in  said  cause. 

The  ground  of  the  objection  was  that  the  entry  had  been 
changed  since  this  suit  was  commenced.  No  offer  accom- 
panied the  objection  to  show  in  what  respect  the  entry  had 
been  changed.  It  was  stated  in  the  objection  that,at  the  time 
of  the  commencement  of  this  suit, the  judgment  on  the  jus- 
tice's docket  was  in  favor  of  the  appellant,  and  that  at  that 
time  there  was  no  finding  or  judgment  in  favor  of  the  ap- 
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pellee  on  said  docket,  and  that  it  was  not  then  in  the  condi- 
tion that  it  was  when  the  judgment  therein  was  rendered. 

The  objection  as  thus  made  was  too  general  and  indefinite. 
It  did  not  specify  what  changes  had  been  made.  .  A  party 
objecting  to  the  introduction  of  testimony  must  state  to  the 
trial  court  specifically  his  grounds  of  objection^  and  the  bill 
of  exceptions  must  exhibit  them  as  stated.  City  of  Delphi 
V.  Lowenfy  74  Ind.  520 ;  Cincinnati,  etc.,  B.  W,  Co.  v.  How- 
ard,  124  Ind.  280. 

An  objection  to  the  admission  of  evidence  should  be  so 
presented  to  the  court  below  that  it  can  be  understandingly 
passed  upon.  Mitgg  v.  OraveSf  22  Ind.  236.  There  are 
many  other  cases  to  the  same  effect. 

It  was  impossible  for  the  court  to  understand  from  the 
objection  made,  what  changes,  if  any,  had  been  made  in  the 
docket.  There  was  no  available  error,  therefore,  in  over- 
ruling the  objection. 

The  entry,  as  introduced,  shows  a  trial  by  jury  on  the 
18th  of  January,  1888,  with  verdict  of  not  guilty  in  favor 
of  the  appellee.  Following  the  verdict  is  the  judgment  in 
these  words : 

"  It  is,  therefore,  considered  and  adjudged  by  the  court 
that  the  defendant  recover  of  the  plaintiff  the  sum  of  twenty- 
nine  dollars  and  seventy-five  cents,  costs  of  suit  and  accru- 
ing costs.  Given  under  my  hand  and  seal.  Dated  this 
18th  day  of  January,  1888." 

This  was  signed  by  the  justice. 

Our  attention  is  called  to  the  fact  that  in  the  entry,  as  in- 
troduced, occur  the  following  words :  "  Comes  now  the  de- 
fendant, and  for  plea  says  he  is  guilty/'  The  use  of  the 
word  guilty  is  evidently  a  mere  clerical  error.  This  entry 
is  in  print,  as  a  part  of  the  printed  form  found  on  that  page. 
The  first  thing  following  the  words  quoted  is  the  entry  of 
the  trial  by  jury  and  verdict  of  not  guilty. 

After  the  introduction  of  the  entry  of  the  proceedings 
before  the  justice,  evidence  was  introduced  from  which  it  ap- 
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peared  that  the  entry  as  first  made  ap  of  the  judgment  of 
the  court  contained  the  word  '^  plaintiff/'  in  print,  where 
the  word  ^'  defendant '^  has  since  been  written  by  the  justice, 
and  the  word  '' defendant/'  in  print,  where  the  word 
'^plaintiff''  has  since  been  written  by  the  justice.  The  jus- 
tice testified  that  the  mistake  occurred  on  account  of  it  being 
a  printed  criminal  docket. 

It  is  clear,  from  the  evidence,  that  this  was  a  mere  clerical 
or  ministerial  mistake. 

The  entry  discloses  no  reason  why  there  would  have  been 
a  judgment  against  the  appellee  for  costs,  and  the  evidence 
shows  that  the  costs  were  paid  by  the  appellant  himself 
within  three  days  after  the  trial. 

If  there  bad  been  a  finding  against  the  appellee  by  the 
jury,  it  would  have  been  the  duty  of  the  court  to  require 
her  to  enter  into  recognizance  for  her  appearance  in  the  cir- 
cuit court.  No  such  judgment  was  rendered  and  could  not 
be  upon  a  verdict  of  not  guilty.  Neither  can  the  judgment 
as  first  entered  be  I'egarded  as  in  any  way  impairing  or  sus- 
pending the  verdict  of  the  jury.  There  was  a  finding  of 
not  guilty,  followed  by  no  steps  to  hold,  detain  or  recognize 
the  appellee,  and  she  was  not  bound  to  wait  until  the  court 
had  entered  up  a  judgment  for  costs.  And  even  if  the 
judgment  as  by  mistake  entered  for  costs  had  remained  un- 
altered, the  record,  taken  as  a  whole,  would  have  been  one 
of  acquittal  of  the  charge  made  against  the  appellee  in  the 
affidavit  for  surety  of  the  peace,  upon  which  the  trial  had 
been  ha^. 

The  rendition  of  a  judgment  is  a  judicial  act,  but  the 
making  of  the  record  of  it  is  merely  ministerial.  Martin  v. 
Pifer,  96  Ind.  245.  A  judgment  is  not  what  is  entered, 
but  what  is  ordered  and  considered.  Freeman  Judgments, 
section  38. 

We  think  that  under  the  circumstances  as  disclosed  by  the 
evidence,  the  changes  made  by  the  justice  should  be  treated 
as  clerical  only,  and,  if  so,  the  corrections  made  would  re- 
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late  back  to  the  time  of  the  trial  had  before  him.  Indeed, 
it  is  very  questionable  whether  the  docket  entry  as  intro- 
duced by  the  appellee  was  not  conclusive.  Robinson  v.  /Sny- 
der, 97  Ind.  66. 

It  is  urged  by  appellant's  counsel  that  the  court  erred  in 
refusing  to  give  the  instruction  asked  by  him.  With  the 
view  we  entertain  of  the  purport  and  effect  of  the  entry 
upon  the  justice's  docket,  as  it  was,  either  before  or  after  its 
correction,  the  court  did  right  in  refusing  to  give  the  in- 
struction. 

The  appellant  offered  to  prove,  in  the  case  at  bar,  by  one 
Isaac  Thomas,  that  prior  to  the  commencement  of  the  pro- 
ceedings for  surety  of  the  peace,  he  had  said  to  the  appellant 
that  he  was  in  danger,  and  from  what  the  appellee's  husband 
had  said,  he  had  better  not  go  there  unprotected. 

The  court  sustained,  properly,  in  our  opinion,  an  objection 
to  this  evidence. 

If,  as  bearing  upon  the  question  of  probable  cause  or  malice, 
a  defendant  may  show  that  information  has  been  communis 
cated  to  him  because  of  which,  as  a  reasonable  and  prudent 
man,  he  would  be  led  to  believe  that  his  person  would  be  in- 
jured by  violence,  it  should  be  information  of  facts,  and  not 
merely  an  expression  of  opinion ;  or,  if  the  informer  pro- 
fessed to  have  heard  something,  the  information  would  go 
to  the  extent  of  the  facts  heard. 

The  evidence,  in  the  form  offered,  was  little,  if  anything, 
more  than  advice  to  the  appellant  to  proceed  to  take  steps 
to  protect  himself.  The  appellant  did  this  by  filing  his  affi- 
davit for  surety  of  the  peace. 

In  an  action  for  malicious  prosecution,  evidence  that  the 
defendant,  in  commencing  the  prosecution  complained  of, 
acted  upon  the  advice  of  a  person  not  a  counselor  or  attorney 
at  law,  is  incompetent  to  disprove  malice.  Lytton  v.-Baird, 
96  Ind.  349. 

It  would  open  the  door  to  great  abuses  of  legal  process  if 
Vol.  1.— 25 
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shelter  and  protection  from  the  consequences  of  instituting 
an  unfounded  prosecution  could  be  obtained  by  proof  that  a 
{mrty  acted  on  the  irresponsible  advice  of  one  who  could  not 
be  presumed  to  have  better  means  of  judging  of  the  rights 
and  duties  of  the  prosecutor,  on  a  given  state  of  fiEU^ts,  than 
the  prosecutor  himself.  Ohnstead  v.  Partridge^  82  Mass. 
381  . 

In  the  case  at  bar  it  was  not  proposed  to  prove  in  the 
offer  made  that  the  appellee  had  made  any  threats  or  was 
meditating  any  harm  to  the  appellant. 

It  is  complained  of  that  the  appellee  was  permitted  to  prove 
by  her  husband  that  he  had  no  disposition  to  hurt  the  ap- 
pellant. 

Evidence  had  been  introduced  by  the  appellant  tending  to 
show  that  the  husband  of  the  appellee,  prior  to  the  filing  of 
the  affidavit  by  the  appellant  for  surety  of  the  peace,  was 
seen  following  the  appellant  with  a  club  and  threatening  to 
kill  him.  This  the  appellant  denied  as  a  witness,  saying  that  it 
was  only  a  switch  he  had  in  his  hand, which  he  had  picked  up  to 
use  in  driving  a  calf.  It  was  competent  for  him  to  testify 
as  to  his  intent  and  disposition  of  mind  toward  the  appel- 
lant on  the  occasion  in  question.  He  had  a  right  to  show 
the  quality  or  nature  of  what  he  did,  and  therefore  oonld 
testify  as  to  his  intention.  Oreer  v.  StaJU^  63  led.  420; 
ShocJcey  v.  MiJh,  71  Ind.  288 ;  Sedgwick  v.  TVicier,  90  Ind. 
271 ;  Heap  v.  Parriah,  104  Ind.  36. 

We  find  no  error  for  which  the  case  should  be  ravened. 

The  judgment  is  affirmed,  with  oorts. 

FUod  May  14»  1891. 
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No.  176. 

Johnson  et  al.  v.  Ttleb  et  al. 

8bt-Off. — SvfidtMy  cf  PUading. — A  set-off  is  a  cross-action,  and  most  con- 
tain all  the  substantial  averments  necessary  to  make  a  good  complaint, 
and  must,  as  to  its  sufficiency,  be  considered  in  the  nature  of  a  com- 
plaint.   It  must  be  alleged  that  the  demand  is  due  and  unpaid. 

New  TaiAii. — Juror  Having  Tried  Imte  Involved, — II  a  juror  misleads  a 
party  by  answering  on  his  voir  dire  that  he  has  neither  formed  nor  ex- 
pressed an  opinion  on  the  issues  involved  in  the  caase,  and  be  has 
previously  been  a  juror  in  a  cause  involving  the  same  issue,  it  is 
sufficient  cause  to  entitle  such  party  to  a  new  trial  because  of  his  mis- 
conduct, if  the  party  has  not  been  negligent  in  making  the  inquiry,  and 
has  no  knowledge  of  the  facts  of  the  issue  having  been  once  tried  by 
the  juror.  In  such  an  instance  the  juror  need  not  have  tried  all  the 
issues  involved,  but  if  he  tried  any  one  of  them  it  is  sufficient  to  render 
him  unfit  to  sit  as  a  juror  in  the  second  case. 

EviOfiNCE. — Set'Offand  AymeiUuncfer  General  Dental.— Evidence  of  set-off 
or  payment  can  not  be  introduced  under  the  general  denial. 

From  the  Warren  Circuit  Court. 

J.  MeOabe  and  E.  F.  MeCabtj  for  appellants. 
J.  W.  Sutton^  for  appellees. 

BobinsoN;  J. — The  appellants  were  the  plaintiffs  below, 
and  commenced  this  action  against  the  appellee  Hiram  B. 
Tyler,  on  an  account  which  had  been  assigned  to  them  by 
the  appellee  George  C.  Tyler,  who  was  made  a  party  de- 
fendant to  answer  as  to  any  interest  he  may  have  had  in 
said  account. 

The  appellee  Hiram  B.  Tyler  answered  in  two  paragraphs : 
Firti.    General  denial.     Second.   Set-off. 

The  appellants  demurred  to  the  second  paragraph  of  ap-  ' 
pellee's  answer,  which  was  overruled,  and  excepted  to.    Ap- 
pellants then  replied  by  general  denial. 

The  cause  was  tried  by  a  jury,  resulting  in  a  verdict  and^ 
judgment  for  the  appellee.     Appellants  made  a  motion  for 
a  new  trial  which  was  overruled,  and  excepted  to. 
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The  errors  assigoed  call  in  question  the  rulings  on  the  de- 
murrer and  the  motion  for  a  new  trial. 

The  appellants  contend  that  the  court  erred  in  overruling 
the  demurrer  to  the  second  paragraph  of  the  appellee's  answer. 
This  answer  was  a  cross-action  in  the  nature  of  a  set-off,  al- 
leging that  before  the  commencement  of  this  suit,  and  before 
the  assignment  of  the  account  sued  on,  the  assignor,  Greorge 
C.  Tyler,  was  indebted  to  the  appellee  in  the  sum  of  $2,- 
316.10,  paid  out  for  the  use  and  benefit  of  said  George  C. 
Tyler,  all  at  his  special  instance  and  request,  a  bill  of  pai^ 
ticulars  of  which  was  filed  with  the  answer,  marked  ^'  Exhibit 
A/'  and  made  part  thereof.  Wherefore  said  defendant  of- 
fers to  set  off  said  sum  herein,  and  for  all  proper  relief. 
These  were  all  the  allegations  contained  therein.  There  was 
no  allegation  directly  or  indirectly  that  the  demand  set  up 
was  due  and  unpaid,  and  there  was  no  Averments  therein 
from  which  such  fact  could  be  inferred.  As  has  frequently 
been  held  by  the  Supreme  Court,  a  set-off,  strictly  speaking, 
is  not  a  defence  in  the  action  in  which  it  is  filed,  but  is  a 
cross-action  and  must  contain  all  the  substantial  averments 
necessary  to  make  a  good  complaint,  and  must,  as  to  its  suf- 
ficiency, be  considered  in  the  nature  of  a  complaint.  The 
set-off,  as  here  plead,  was  insufficient,  and  was,  as  such,  ma- 
terially defective,  and  the  demurrer  to  it  ought  to  have  been 
sustained.  Goodman  v.  Gordon^  87  Ind.  126;  Hu9Um  v. 
Vail,  84  Ind.  262;  Kennedy  v.  Riehardson,  70  Ind.  624; 
Boil  V.  SimmSy  60  Ind.  162 ;  Ourran  v.  Ourrany  40  Ind.  473. 

Among  the  causes  assigned  in  the  motion  for  a  new  trial 
was  the  following,  to  wit :  Misconduct  of  the  jury,  in  this, 
that  one  of  the  jurors,  Charles  Pitcher,  served  as  a  juror  in 
the  case  of  Hamilton  i>e.  Tyler  et  al,,  in  which  the  same  issue 
was  tried  and  the  same  evidence  was  heard  as  in  this  case, 
but  notwithstanding  said  juror  answered,  when  being  ex- 
amined as  to  his  competency  as  a  juror,  that  he  had  not 
formed  or  expressed  any  opinion  on  the  merits  of  this  case, 
and  did  not  at  any  time  during  the  progress  of  the  trial  an- 
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nouDce  to  the  coart  or  the  parties  that  he  had  been  a  juror  in 
said  former  trial ;  that  said  plaintifis  and  their  counsel  were 
wholly  ignorant  of  the  fact  that  said  Pitcher  had  been  a 
juror  on  said  former  trial,  and  did  not  learn  the  same  until 
after  said  verdict  was  returned,  which  is  shown  by  the  affi- 
davits filed  marked  exhibits  A,  B,  C,  and  D. 

This  cause  of  the  motion  for  a  new  trial  is  supported  by 
the  affidavit  of  Edwin  F.  McCabe,  attorney  for  the  appel* 
lants,  and  by  the  affidavits  of  George  W.  Johnson,  Miles 
Stany  and  William  L.  Hamilton,  the  appellants. 

Mr.  McCabe  states  in  his  affidavit  that  he  was  the  sole 
counsel  in  said  cause ;  that  J.  MeCabe,  his  partner,  who  ap- 
pears of  record  as  counsel,  was  not  present  at  said  trial  nor 
at  the  trial  hereinafter  mentioned  ;  that  on  the  trial  of  the 
above  named  cause,  Charles  Pitcher  was  called  to  sit  on  the 
jury,  and  on  being  examined  as  to  his  competency  as  a  juror 
in  said  cause,  answered  that  he  had  not  formed  or  expressed 
any  opinion  relating  to  the  merits  of  said  cause  and  knew 
nothing  about  the  case,  though  the  nature  of  the  case  was 
fully  stated  to  him  at  the  time,  and  affiant  says  said  Charles 
Pitcher  had  been  a  juror  on  the  trial  of  a  cause  between  one 
William  L.  Hamilton  and  said  Hiram  Tyler  wherein  the 
main  question  involved  was  whether  the  deed  of  said  George 
C.  Tyler  and  wife  to  said  Hiram  Tyler  was  intended  as  a 
mortgage  or  an  absolute  and  unconditional  conveyance  of 
the  land  described  therein,  and  said  Pitcher  had  formed  and 
expressed  his  opinion  on  said  question  and  had  heard  all  the 
evidence  on  said  question  which  was  introduced  upon  the 
trial  of  the  above  entitled  cause,  of  all  of  which  affiant  was 
wholly  ignorant  and  unaware  until  long  after  said  trial  was 
completed,  to  wit,  on  January  17, 1889, 

The  appellants,  in  their  affidavits,  corroborate  the  state- 
ments in  the  affidavit  of  Mn  McCabe,  and  say  that  on  the 
trial  of  the  cause  between  William  L.  Hamilton  and  said 
Hiram  Tyler,  in  March,  1888,  the  issue  raised  and  tried 
by   the   evidence   in   said   cause   was  whether  or  not   the 
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deed  from  George  C.  Tyler  and  wife  to  said  Hiram  Tyler, 
which  was  read  in  evidence  in  this  cause^  was  a  mortgage  or 
a  conveyance  absolutely  of  title,  and  that  the  same  evidence 
was  introduced  on  said  former  trial  relating  to  said  issue  as 
was  introduced  on  the  trial  of  this  cause,  and  said  juror 
answered,  on  being  examined  as  to  his  competency  in  this 
cause,  that  he  had  not  formed  or  expressed  an  opinion  re- 
lating to  the  merits  of  said  cause,  when,  in  fact,  said  juror 
bad  formed  and  expressed  an  opinion  upon  said  issue  above 
named,  of  all  of  which  facts  the  affiants  were  wholly  ignorant 
before  and  during  the  trial  of  this  cause,  and  did  not  learn 
said  facts  until  after  the  trial  of  this  cause,  to  wit,  on  January 
17,  1889,  when  said  facts  were  first  communicated  to  said 
affiants,  and  that  said  juror  did  not,  during  the  trial  of  said 
cause,  communicate  to  the  court  or  to  the  parties  to  said  cause 
that  he  had  been  such  juror  on  said  former  trial,  the  same 
issue  as  was  tried  in  this  cause. 

There  were  no  counter-affidavits  filed,  therefore  the  state- 
ments contained  in  those  filed  are  not  denied  or  contested, 
but  stand  in  the  record  without  any  explanation  whatever. 
It  appears  from  the  evidence  in  the  case  that  the  question 
whether  the  instrument  purporting  upon  its  face  to  be  a  deed 
from  George  C.  Tyler  and  wife  to  Hiram  Tyler  was  not  in 
&ct  a  mortgage,  and  so  intended  when  executed,  was  a  ma- 
terial and  important  question  in  the  9ase.  It  seems  that 
this  was  one  of  the  main  facts,  and  had  a  controlling  influ- 
ence in  the  determination  of  the  issue  involved.  The  affi- 
davits clearly  show  "  that  the  nature  of  the  case  was  fully 
stated  to  the  juror  at  the  time ; "  that  he  had  formed  and 
expressed  an  opinion  upon  the  merits,  and  had  served  upon  a 
jury  in  which  the  same  issue  was  involved,  yet  in  the  face 
of  these  facts,  upon  the  voir  dire  examination,  answered, 
"  that  he  had  not  formed  or  expressed  any  opinion  relating 
to  the  merits  of  said  cause/'  These  fisiots,  taken  in  connec- 
tion with  the  other  unchallenged  facts  contained  in  the  affi- 
davits, certainly  do  not  impute  fault  or  negligence  to  the  ap- 
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pellants  in  the  examination  of  this  juror  as  to  his  compettBcy 
to  serve  in  this  cause. 

'*  In  the  examination  of  a  juror  upon  his  voir  dire^  if  the 
general  questions  asked  fairly  arouses  his  attention  and  di- 
rects it  to  the  information  desired,  it  is  enough  without 
specific  questions  covering  minute  phases  of  the  subject,  and 
it  is  the  duty  of  the  juror  to  make  full  and  truthful  answers, 
neither  falsely  stating  any  fact  nor  concealing  any  material 
matter  within  the  general  scope  of  the  question,  and  any  vio- 
lation of  this  rule  is  such  misconduct  as  is  prejudicial  to  the 
party/' 

The  right  of  the  party  was  to  know  whether  the  juror  had 
formed  or  expressed  an  opinion  relating  to  the  merits  of  the 
case,  and  this  opinion  need  not  extend  to  all  of  the  issues  in 
the  case,  but  to  any  one  or  all  of  such  issues.  The  examina- 
tion of  this  juror  as  to  his  competency  was  broad  enough  to 
direct  his  attention  to  the  information  desired.  It  was  his 
duty  to  make  truthful  answers  to  the  questions  propounded 
and  to  make  no  concealment,  as  the  affidavits  plainly  make  it 
appear  was  done. 

The  right  of  trial  by  jury  guarantees  to  litigants  in  the 
selection  of  jurors  that  they  shall  be  impartial  and  disinter- 
ested men,  without  prejudice,  bias,  or  interest  in  the  case, 
and  to  this  end  a  juror  must  not  have  formed  or  expressed  an 
opinion  relating  to  the  merits  of  the  cause ;  and  where  such 
facts  appear  these  careful  provisions  of  the  law  for  securing 
a  fiiir  and  impartial  trial  by  jury  treat  such  facts  as  miscon- 
duct, for  which  the  verdict  should  be  set  aside,  and  a  new 
trial  granted.  To  adopt  any  other  rule,  especially  when  it 
plainly  appears  that  the  party  complaining  had  been  misled 
by  the  answer  of  the  juror,  and  was  not  chargeable  with 
fault  or  negligence,  would  be  to  make  a  trial  by  jury  a  mere 
farce,  and  not  dependent  upon  the  merits  of  the  case ;  but 
upon  the  bias,  prejudice  or  interest  of  the  jury.  But  this 
principle  is  so  plain  and  well  established^  and  the  authorities 
are  so  abundant,  it  is  useless  to  further  discuss  the  question. 


392        APPELLATE  COURT  OF  INDIANA, 


JohnaoD  etoLv.  Tyler  H  oL 


but  only  to  oite  the  following  cwaesy  with  the  many  authori- 
ties they  refer  to :  Pearey  y.  Michigan  Mui.  Ltfe  Ins.  Gb., 
Ill  Ind.  59 ;  Bice  v.  State,  16  Ind.  298 ;  Block  v.  State,  100 
Ind.  357 ;  Lamphier  v.  State,  70  Ind.  317 ;  Hudspeth  v. 
Herston,  64  Ind.  133. 

The  appellants  contend  that  the  trial  court  erred  in  ad- 
mitting in  evidence,  on  the  trial  of  the  cause,  the  amount 
paid  by  the  appellee  on  a  judgment  of  William  L.  Johnson 
against  himself  for  principal,  costs  and  for  attorney's 
fees,  in  an  unsuccessful  defence  of  that  suit,  and  for  costs  and 
attorney's  fees  paid  by  appellee  in  a  certain  replevin  suit  in- 
stituted by  him  against  the  sheriff  on  corn  raised  on  the 
land  in  controversy.  Appellee  insists  that  under  the  gen- 
eral denial  '^  it  was  competent  to  introduce  evidence  of  any 
character  that  would  tend  in  any  way  to  defeat  the  appel- 
lants' claim."  While  that,  as  an  abstract  proposition,  may 
be  true,  there  is  no  rule  of  practice  permitting  evidence  un- 
der the  general  denial  that  should  be  pleaded  in  payment  or 
set-off;  there  was  no  answer  of  payment  in  the  case,  and  the 
items  that  were  proved  by  this  evidence  were  not  contained 
in  the  set-off,  there  was  no  answer  in  the  case  under  which 
this  evidence  was  admissible.  The  burden  was  upon  the 
appellee  as  to  these  items,  and  he  could  not,  without  special 
answer,  be  permitted  to  prove  them  upon  the  trial. 

For  these  reasons  this  case  should  be  reversed,  and  is, 
therefore,  reversed,  with  instructions  to  grant  a  new  trial 
and  to  proceed  in  accordance  with  this  opinion,  at  costs  of 
appellees. 

FUed  May  18, 1891. 
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No.  58. 
WaIKBIGHT  v.  BuBBOUGHS  ET  Ali. 

VxBDiOT. — Faihire  to  Aue»  Damagta  tn  Special  VerdkL — Fmtre  de  iVbw. — 
In  a  special  verdict  the  jury  most  aaaooo  the  damages,  and  a  failure  to 
do  BO  is  cause  for  a  Mitire  d$  novo;  but  it  is  not  neoessarj  that  the  dam- 
ages be  stated  in  the  formal  ending  of  the  verdict ;  and  it  is  sufficient  if 
the  court  can  ascertain  them  hj  a  mere  computation  from  the  facts 
found. 

8AMJi^^Sufieieney  rf  Special  VerdicL—A  special  verdict  should  leave  to  the 
decision  of  the  court  only  questions  of  law. 

BAME.—FaUure  to  Find  a  FaoL — If  any  fact  is  not  found,  the  verdict  will 
be  construed  as  a  finding  to  that  extent  against  the  party  having  the 
burden  of  proof  as  to  such  fact ;  and  the  court  will  not  intend  any  fact 
not  found  by  the  jury. 

GujLBDiAH  AND  Ward. — Degree  <f  (kte. — iVenimpfion  AgQ.wA, — ^The  de- 
gree of  care  and  prudence  required  of  a  guardian,  acting  without  fraud 
in  the  affairs  of  his  trust,  is  not  higher  than  that  which  an  ordinarily 
prudent  man  exercises  in  his  own  affairs  of  a  like  nature.  In  such  an 
instance  there  is  no  presumption  against  the  guardian  of  improper  con- 
duct. 

From  the  Hamilton  Circait  Court. 

T.  J.  Kane  and  21  P.  DaviSj  for  appellant. 
W,  Booths  for  appellees. 

Black,  C.  J. — The  appellees,  Emma,  Frances,  Nellie  and 
James  Burroughs,  hj  James  Burroughs,  Sr.,  as  their  next 
friend,  and  Elvira  Smith,  sued  the  appellant,  who  answered 
by  general  denial. 

The  cause  was  tried  by  jury,  and  a  special  verdict  was  ren- 
dered. The  appellees  moved  for  judgment  on  the  special 
verdict,  and  also  moved  for  a  new  trial.  The  motion  for 
judgment  was  overruled,  and  that  for  a  new  trial  was  sus- 
tained.  On  the  second  trial,  the  jury  returned  a  special  ver- 
dict, and  both  parties  moved  for  judgment  thereon.  The 
motion  of  the  appellant  was  overruled  and  that  of  the  ap- 
pellees was  sustained. 

In  the  second  verdict  the  jury  found,  in  substance,  that 
on  the  26th  day  of  April,  1882,  the  appellant  was  appointed 


^ 
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as  guardian  of  Evaline,  Emma,  Frances^  Nellie  and  James 
Burroughs,  by  the  clerk  of  the  Hamilton  Circuit  Court; 
that  the  only  estate  of  said  wards  consisted  of  |36  cash,  an 
undivided  interest  in  certain  lands,  which  said  guardian  sold, 
under  proper  order  of  court,  for  $91,  and  the  undivided 
five-sevenths  part  in  value  of  the  west  half  of  two  town  lots 
described,  which,  in  1880,  had  been  sold  for  delinquent 
taxes ;  that  in  proper  proceedings  in  the  Hamilton  Circuit 
Court  the  lien  for  such  taxes  was  fixed  and  established  on 
the  10th  of  May,  1882,  at  $205.88,  and  costs  of  suit  amount- 
ing to  f  20,  and  said  court  then  ordered  that  in  the  event 
that  said  property  was  not  redeemed  by  the  payment  of  said 
sum,  interest  and  costs,  within  six  months  thereafter,  it 
should  be  sold  by  the  sherifi^  to  satisfy  said  lien,  from  which 
sale  there  should  be  no  redemption ;  that  there  was  also  de- 
linquent corporation  tax  to  the  amount  of  $55 ;  that  the  re* 
maining  undivided  two-sevenths  part  of  said  town  property 
was  owned  by  Kansas  Burroughs  and  Viola  Burroughs,  adult 
brother  and  sister  of  said  wards ;  that  said  sum  of  $36  was 
paid  to  said  guardian  on  the  day  of  his  appointment,  out  of 
which  he  paid  an  attorney,  named,  $15  for  services;  that 
on  the  21st  of  August,  1882,  be  received  ninety-one  dollars, 
above  mentioned,  and  paid  costs,  amounting  to  $17.19; 
that  on  the  day  last  mentioned  said  Viola  gave  him  $18.21, 
to  be  used  in  redeeming  said  town  property  from  said  tax- 
lien,  in  the  event  he  should  obtain  sufficient  money  to  make 
such  redemption,  and  the  money  so  received  from  her  was 
returned  to  her  in  July,  1883;  that  said  sums  of  $36,  and 
$91,  were  the  only  sums  of  money  belonging  to  said  wards 
that  overcame  into  the  hands  of  said  guardian;  and  said  sum 
of  $18.21  was  the  only  additional  amount  ever  paid  him  by 
any  one  with  which  to  redeem  said  real  estate ;  that  includ- 
ing said  sum  of  $18.21,  and  after  deducting  said  sum  of  $15 
paid  to  the  attorney,  and  said  sum  of  $17.19  paid  on  costfi, 
the  largest  amount  ever  in  the  hands  of  said  guardian  at  any 
one  time  was  the  sum  of  $113.09;  that  said  tax-lien  was  not 
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paid;  that  said  adult  brother  and  sister  did  not,  nor  did  either 
of  them,  pay  any  part  of  said  lieu,  or  redeem  any  part  of  said 
property ;  that  a  certified  copy  of  said  decree  was  issued, 
and,  on  the  17th  of  February,  1883,  the  whole  of  said  prop- 
erty was  duly  sold  by  the  sheriff  to  satisfy  said  lien  for 
$250.46,  then  the  amount  thereof,  to  Mr.  Shirts,  to  whom  a 
deed  was  executed  pursuant  to  said  sale ;  that  this  did  not 
include  corporation  tax ;  that  between  May  10th,  1882,  and 
February  17th,  1883,  the  undivided  five-sevenths  part  of 
said  town  property  was  of  the  reasonable  and  fair  cash  mar- 
ket value  of  $350;  that  during  all  said  time  said  property 
was  occupied  as  a  home  by  said  wards  and  their  father  and 
the  members  of  his  family ;  that  the  father  was  insolvent 
and  paid  no  rent  to  the  guardian  or  any  of  said  children  ; 
that  after  said  sheriff's  sale  and  the  execution  of  said  deed  to 
said  Shirts,  the  said  Burroughs  family  continued  to  live  in 
said  property,  and  said  guardian,  under  order  of  said  court, 
paid  the  balance  of  the  funds  in  his  hands  belonging  to  said 
wards  (except  |11.97,  paid  to  Eva  Burroughs,  and  $8,  re- 
tained for  services)  to  said  Shirts,  as  rent  for  said  property 
after  said  sale,  as  a  home  for  his  said  wards ;  that  he  did  not 
make  application  or  obtain  any  order  for  the  sale  of  the  un- 
divided interest  of  his  wards  in  said  real  estate;  that  he  en- 
deavored to  find  a  purchaser  for  the  property  at  a  price  in 
excess  of  said  tax  liens,  and  that  he  failed  to  find  any  such 
purchaser,  and  therefore  made  no  application  to  court  for 
authority  to  sell  the  same;  that  there  was  no  fraudulent 
combination  or  collusion  between  said  guardian  and  said 
Shirts,  or  any  one  else,  to  acquire  said  property  or  defraud 
said  wards ;  that  neither  said  Kansas  Burroughs  nor  Viola 
Burroughs,  who  were  of  full  age,  each  having  the  same  in- 
terest that  each  of  said  wards  had  in  said  property,  sold  or 
realized  anything  out  of  their  respective  interests  therein, 
although  they  had  the  same  opportunity  to  look  after  their 
interests  that  said  guardian  had  to  look  after  the  interests 
of  his  wards ;  that  the  only  benefit  or  compensation  saiid 
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guardian  reoeived  out  of  or  through  said  guardianship  was 
said  sum  of  $8  for  services.  Thereupon  the  special  verdict 
concluded  as  follows : 

"  If,  upon  the  foregoing  facts,  the  law  is  with  the  plaintiff, 
then  we  find  for  the  plaintiff;  and  if  the  law  thereon  is  with 
the  defendant,  then  we  find  for  the  defendant/' 

Upon  this  verdict  the  court  rendered  judgment  for  the  ap- 
pellees for  fifty  dollars. 

There  is  some  want  of  agreement  between  the  complaint 
and  the  verdict  in  respect  to  the  names  of  the  appellant's 
wards.  The  verdict  does  not  indicate  what  interest  the  ap- 
pellee Elvira  Smith  has  in  the  action. 

It  does  not  appear  either  in  the  pleadings  or  in  the  ver- 
dict that  the  guardianship  has  ended.  No  suggestion  has 
been  made  before  us  as  to  the  right  of  the  wards  to  institute 
such  an  action  against  their  guardian  before  the  termination 
of  the  guardianship,  and  we  do  not  find  it  necessary  to  de- 
cide that  question. 

At  common  law,  the  rule  that  the  jury  must  assess  the 
damages  was  applicable  to  a  special  verdict  as  well  as  to  a 
general  verdict.     Kynaston  v.  Mayor,  etc.,  2  Stra.  1052. 

The  failure  of  the  jury  to  assess  damages  was  ground  for 
a  venire  de  novo  at  common  law.  Kynaston  v.  Mayor,  etc., 
supra.  And  it  is  so  also  under  the  code.  Brickley  v.  Weg- 
horn,  71  Ind.  497. 

It  may  not  be  necessary  that  damages  shall  be  stated  al- 
ways in  the  formal  ending  of  the  special  verdict,  but  if  they 
be  not  so  stated  the  verdict  should  leave  nothing  for  the 
court  in  the  ascertainment  of  the  damages  further  than  mere 
computation  from  the  facts  found  by  the  jury.  A  special 
verdict  should  leave  to  the  decision  of  the  court  only  ques- 
tions of  law.  The  assessment  of  damages  has  always  been 
peculiarly  within  the  province  of  a  jury. 

Our  code  (section  548,  R.  8. 1881)  provides :  "  In  actions 
for  the  recovery  of  money,  the  jury  must  assess  the  amount 
of  the  recovery/'   This  provision  is  not  restricted  to  general 
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verdicts,  but  is  applicable  also  to  special  verdicts.  See 
MOehdl  y.  OeUendorff,  44  lud.  368. 

Counsel  for  appellant  say  in  their  brief:  '^  We  have  never 
known,  and  do  not  know  now,  on  what  theory  judgment  was 
rendered  against  appellant  for  fifty  dollars  and  costs.  We 
can  not  find  any  basis  for  it  in  the  verdict.^' 

If  the  court  had  arrived  at  the  amount  of  the  judgment 
by  deducting  from  the  estimated  value  of  the  town  property 
the  amount  of  the  tax-lien  fixed  by  the  decree  and  the  costs 
of  the  suit  in  which  the  decree  was  entered,  the  judgment 
would  have  been  for  $124.12.  If  the  corporation  tax  also 
were  deducted,  the  judgment^  would  have  been  for  $69.12. 
If  the  amount  of  the  judgment  had  been  calculated  by  de- 
ducting from  the  estimated  value  of  the  property  the  amount 
for  which  it  sold  under  the  decree,  the  judgment  would 
have  been  for  $99.54.  If  the  corporation  tax  also  were  de- 
ducted, the  judgment  would  have  been  for  $44.54. 

It  would  seem  that  the  court  exercised  the  function  of  a 
jury  by  assessing  the  damages.  But  this  action  of  the  court 
in  the  rendition  of  the  judgment  was  not  questioned  by  any 
motion  in  the  trial  court,  and  we  regard  the  verdict,  consid- 
ered in  connection  with  the  complaint,  as  sufficient  to  au- 
thorize a  judgment  thereon  in  favor  of  the  appellant,  and  as 
not  sufficient  to  support  the  judgment  for  the  appellees. 

It  was  alleged  in  the  complaint  that  said  town  property 
was  worth  twelve  hundred  dollars,  and  had  a  rental  value 
of  seventy-five  dollars  a  year;  that  during  all  of  the  six 
months  before  the  sale  of  the  property  under  the  decree,  the 
guardian  negligently,  carelessly,  knowingly  and  wilfully 
stood  still  and  did  nothing  toward  paying  off  said  tax -lien 
or  judgment,  of  which  he  had  full  knowledge,  and  so  neg- 
ligently, wilfully  and  fraudulently  combined  and  confeder- 
ated with  said  Shirts  "  for  the  purpose  of,  and  thereby  per- 
mitted and  allowed  said  town  property  to  be  conveyed  from 
his  said  wards  to  said  Shirts,  as  aforesaid." 

It  was  also  alleged  that  soon  after  the  appointment  of  the 
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guardian,  and  before  the  expiration  of  said  six  months,  "  the 
plaintiff  Elvira  and  the  father  of  said  plaintiflis,  and  said 
Kansas  and  Emeline  Burroughs,  went  to  said  Wainwright 
and  offered  to  pay  him  the  sum  of  seventy-five  dollars,  and 
an  additional  sum,  if  necessary,  for  the  purpose  of  paying 
off  said  tax-lien  on  said  property,  and  insisted  on  him  taking 
some  steps  to  redeem  said  property  from  said  lien,  and  save 
the  same  for  his  wards ;  but  all  of  which  he  refused  to  ac- 
cept or  take  any  steps  to  redeem  the  same ; "  that  he  could 
have  sold  one  of  the  lots  for  one  hundred  dollars  by  order  of 
the  court,  and  could  have  collected  rents  during  said  six 
months  in  the  sum  of  twenty-five  dollars,  to  apply  on  said 
lien ;  that  at  the  date  of  his  appointment  he  received  onto 
hundred  and  twenty-seven  dollars,  money  of-  his  wards,  and 
soon  afterwards  eighteen  dollars,  paid  him  by  "  the  plaintiff 
Elvira,'^  for  the  purpose  of  redeeming  said  property ;  that 
he  could  have  used  of  his  own  funds  the  balance  necessary, 
and  could  have  reimbursed  himself,  and  could  have  obtained 
an  order  of  court,  and  could  have  borrowed  the  necessary 
balance,  and  could  have  mortgaged  said  pro})erty  to  secure 
the  payment,  and  could  have  paid  the  balance  of  said  lien, 
all  of  which  he  refused  to  do,  though  often  requested. 

The  court,  in  making  its  conclusions  upon  a  special  vei^ 
diet,  will  not  intend  any  fact  not  found  by  the  jury ;  and  if 
any  material  fact  be  not  found,  the  verdict  will  be  construed 
as  a  finding  to  that  extent  against  the  party  having  the  bar* 
den  of  proof  as  to  such  fact. 

The  jury  expressly  found  that  there  was  no  fraudulent 
combination  or  collusion  between  the  guardian  and  the  pur- 
chaser of  the  property,  or  any  one  else,  to  acquire  the  prop- 
erty or  defraud  the  wards.  The  verdict  also  shows  that  the 
guardian  never  had  in  his  possession  enough  money  belong- 
ing to  his  wards  to  redeem  the  property,  or  their  share  thereof. 
The  rental  value  of  the  property  is  not  shown  by  the  ver- 
dict. It  is  shown  that  it  was  the  home  of  his  wards  and  their 
father  and  his  family,  and  that  the  father  was  insolvent.     It 
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appears  that  after  the  title  had  passed  by  the  sale^  the  court 
authorized  the  guardian  to  pay  rent  for  the  property  to  pro- 
vide a  home  for  the  wards.  We  can  not  say  that  it  was  his 
duty  to  turn  them  out  of  their  home  before  the  sale,  espe- 
cially as  it  does  not  appear  by  the  verdict  that  by  letting  it  to 
rent  he  could  have  derived  any  increase  of  the  funds  for  its 
redemption. 

It  does  not  appear  from  the  verdict  that  the  father  of  the 
wards  and  other  members  of  the  family,  or  any  of  them,  or 
any  other  person,  offered  to  pay  the  guardian  any  sum  what- 
ever for  the  purpose  of  redeeming  the  property,  except  that 
one  of  the  members  of  the  family  gave  him  |18.21  to  be 
used  for  such  purpose  if  he  should  obtain  enough  additional 
funds  for  such  purpose. 

It  does  not  appear  from  the  verdict  that  the  guardian 
could  have  sold  one  of  the  lots  for  one  hundred  dollars,  or 
for  any  sum,  or  that  he  could  have  mortgaged  the  undivided 
interests  of  his  wards.  It  is  not  shown  that  he  could  have 
been  reimbursed  for  the  use  of  his  own  funds,  if  that  would 
have  imposed  upon  him  the  duty  of  advancing  his  own 
money  for  such  a  purpose.  See  Stvmph  v.  Oc^er,  76  Ind. 
323. 

It  is  found  by  the  jury  that  the  reasonable,  fair  and  cash 
market  value  of  the  undivided  interest  of  the  wards  in  the 
town  property  was  three  hundred  and  fifty  dollars,  and  that  he 
did  not  make  application  or  obtain  any  order  for  the  sale  of 
said  undivided  interest ;  but  it  is  found  that  he  endeavored 
to  find  a  purchaser  for  the  property  at  a  price  in  excess  of 
the  tax-liens,  and  that  he  failed  to  find  any  such  purchaser, 
and  therefore  made  no  application  to  court  for  authority  to 
sell  the  property. 

This  does  not  sustain  the  allegation  that  the  guardian  neg- 
ligently, carelessly,  knowingly,  and  wilfully  stood  still  and' 
did  nothing  toward  paying  off  the  tax-lien  or  judgment.  No 
intendment  can  be  made  in  favor  of  the  party  having  the 
burden  of  proof    Instead  of  negligent  or  wilful  standing 
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Btill  and  doing  nothings  the  verdict  shows  an  endeavor  to 
find  a  purchaser,  which,  for  the  purposes  of  the  case,  must 
be  taken  as  having  been  made  in  good  faith,  and  to  an  ex- 
tent commensurate  with  his  duty.  His  failure  to  find  a  pur- 
chaser is  stated  as  an  excuse  for  his  failure  to  make  an  ap- 
plication for  authority  to  sell.  It  does  not  affirmatively  ap- 
pear that  he  had  reasonable  ground  for  incurring  the  ex- 
pense and  costs  of  a  proceeding  to  sell  the  undivided  share 
of  his  wards  in  the  property,  or  that  he  could  thereby  have 
saved  anything  to  their  estate. 

No  presumption  could  1)e  indulged  against  the  guardian 
( Waintoright  v.  Smith,  106  Ind.  239),  and  the  burden  was 
upon  the  plaintiffs.  The  degree  of  care  and  prudence  re- 
quired of  a  guardian,  acting  without  fraud  in  the  affairs  of 
his  trust,  is  not  higher  than  that  which  an  ordinarily 
prudent  man  exercises  in  his  own  affairs  of  a  like  nature. 
Slauter  v.  Favorite,  107  Ind.  291. 

The  special  verdict  dOes  not  show  affirmatively  or  by 
necessary  implication  that  the  appellant  failed  to  exercise 
such  a  degree  of  care  and  prudence,  much  less  that  he  wil- 
fully sacrificed  their  estate. 

We  are  of  opinion  that  the  court  erred  in  sustaining  the 
motion  of  the  appellees  for  judgment  on  the  verdict  and  in 
overruling  the  motion  of  the  appellant  for  judgment  thereon. 

The  appellees  have  assigned  cross-errors,  based  upon  the 
action  of  the  court,  first,  in  overruling  their  motion  for  judg- 
ment upon  the  first  special  verdict,  and,  second,  in  assessing 
the  amount  of  recovery  on  the  second  special  verdict,  in  that 
the  amount  is  too  small. 

The  first  special  verdict  differed  in  no  material  respect 
from  the  second,  and  the  appellees  were  not  entitled  to  judg- 
ment for  any  amount  on  either  verdict. 

The  judgment  is  reversed,  with  costs,  and  the  cause  is  re- 
manded, with  instructions  to  proceed  in  accordance  with 
this  opinion. 

Filed  May  14,  ^^9h 
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No.  105. 

BbUMMIT  V.   FURNESS   ET  AL. 

NsGUGSHOK. — Oumer  Setting  Out  Fire  on  His  Premises — ^The  owjier  has 

4 

the  right,  for  the  purpose  of  reducing  his  land  to  a  state  of  cultivatioiii 
to  kindle  a  fire  upon  it,  if  he  does  so  at  a  proper  time,  under  ordinarily 
favorable  circumstances,  and  in  a  reasonably  prudent  manner. 

Same. — Starting  Fire  in  Stnbble  or  Peat  Bed. — It  is  negligence  in  an  owner 
to  start  a  fire  on  his  own  land  when  it  is  immediately  surrounded  by 
highly  combustible  and  inflammable  material,  as  stubble,  up  to  the  very 
border  of  an  adjacent  proprietor's  soil,  and  from  there  on  indefinitely ; 
and  so  it  is  negligence  in  him  to  start  a  fire,  in  a  dry  time,  in  his  peat 
bed,  filled  with  rotten  roots,  if  such  bed  is  immediately  surrounded  by 
ooil  of  the  same  kind  owned  by  another. 

Samx. — Special  Verdict. — Where  the  facts,  in  an  action  for  negligence,  are 
found  by  a  special  verdict,  it  is  the  province  of  the  court  to  decide 
whether  such  facts  amount,  at  least  prima  fade,  to  negligence. 

From  the  Porter  Circuit  Court. 

E.  D.  Orumpaoker,  for  appellant. 
H.  A.  Gillett,  for  appellees. 

Reinhard,  J.— Appellees  sued  the  appellant  in  the  court 
below  for  damages  caused  by  fire  escaping  from  the  appel- 
lant's premises,  and  which  burned  and  destroyed  the  fences, 
peat-soil  and  crops  of  the  appellee.  It  was  alleged  that  the 
injury  was  caused  by  the  negligence  of  the  appellant  in  set- 
ting the  fire  and  allowing  it  to  escape  therefrom  and  enter 
upon,  ignite  and  burn  the  property  of  the  appellees. 

Issues  were  joined,  there  was  a  trial  by  jury  and  a  special 
verdict  was  returned,  upon  which  the  court  rendered  judg- 
ment in  favor  of  the  appellees. 

The  only  question  discussed  by  counsel  is  that  of  the  suf- 
ficiency of  the  special  verdict  to  authorize  the  judgment 
rendered  thereon  by  the  court. 

The  jury  found  that  the  appellees  were  the  owners  and  in 
possession  of  the  forty  acres  of  land  described  in  the  com- 
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plaint  as  belouging  to  them  ;  that  they  were  also  the  owners 
of  twenty  acres  of  hay,  of  the  value  of  one  hundred  and 
five  dollars;  also^  four  acres  of  growing  command  two  hun- 
dred rods  of  post  and  rail  fence — all  of  which  property  was 
situated  on  the. real  estate  aforesaid  ;  that  the  appellaut  was 
the  owner  and  in  possession  of  forty  acres  of  land  immedi- 
ately adjoining  that  of  the  plaintiff  on  the  west;  that  both 
said  pieces  of  land  were  composed  mainly  of  peat  marsh 
from  one  foot  to  six  feet  deep,  and  the  appellees'  was 
principally  grass  ground  and  had  i*ecently  been  mowed 
over,  at  the  time  of  the  injury  complained  of;  that  early 
in  the  month  of  May,  1887,  the  defendant  dug  a  small 
ditch  one  spade  deep  and  two  spades  or  about  sixteen  inches 
wide  around  about  one  acre  of  his  said  land  adjoining  that 
of  the  plaintiffs^  the  ditch  on  the  east  side  of  said  acre  being 
about  three  feet  from  the  division  fence  between  plaintiffi 
and  defendant ;  that  in  digging  said  ditch  he  had  thrown  the 
material  upon  the  space  between  the  same  and  said  fence,  and 
the  material  so  thrown  out  had,  at  the  time  of  the  setting  of 
the  fire  hereinafter  mentioned,  become  dry  and  inflammable, 
and  such  space  was  also  covered  to  some  extent  with  dry 
and  inflammable  grass  and  weeds ;  that  on  the  fourth  day 
of  August,  1887,  the  defendant  set  fire  to  the  place  so  sur- 
rounded by  said  ditch,  which  fire  immediately  ran  over  the 
same  and  burned  off  the  stubble^  and,  at  the  same  time,  the 
defendant  set  fire  to  the  dry  peat  at  various  points  on 
said  acre  for  the  purpose  of  burning  off  such  peat  to  reduce 
the  land  to  the  condition  for  raising  cranberries ;  that  the 
defendant  allowed  the  fire  to  burn  -until  the  evening  before 
its  escape,  as  hereinafter  mentioned,  and  during  the  inter- 
vening time  the  defendant  also  caused  the  said  ditch  on  the 
east  side  to  be  deepened  to  the  extent  of  one  spade  more ;  that 
the  defendant  left  the  fire  on  the  evening  of  the  9th  day  of 
August,  aforesaid,  and  did  not  return  to  the  same  until  about 
half  past  eleven  o'clock  on  the  forenoon  of  the  next  day,  but 
during  the  said  forenoon  his  hired  man  was  at  work  cut- 
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ting  hay  for  himself  something  over  a  quarter  of  a  mile  from 
said  fire  and  in  sight  thereof;  that  when  the  defendant  was 
there  at  half-past  eleven  o'clock,  as  aforesaid,  the  fire  was 
still  burn iog,  but  confined  to  the  defendant's  land,  and  he 
aud  his  hired  man  then  went  away  half  a  mile  to  dinner; 
that  while  they  were  gone,  and  within  an  hour  after  the  de- 
fendant left,  the  said  fire  escaped  from  his  said  land,  and, 
by  means  of  flying  sparks  and  embers,  jumped  the  said  ditch 
on  the  east,  and  caught  in  and  set  fire  to  the  inflammable  ma- 
terial on  the  east  side  thereof,  aud  from  thence  ran  along  the 
stubble  over  the  plaintiffs'  land,  and  continued  to  burn 
thereon,  and  the  soil  thereof,  until  the  grass  sod  was  de- 
stroyed, the  peat  burned  to  an  uneven  depth,  and  in  many 
places  down  to  the  water  level  of  the  drainage  system  of 
said  land,  and  thereby  the  said  land  was  injured  and  damaged 
to  the  extent  of  one  hundred  and  fifty  dollars;  the  said  hay  was 
burned  and  destroyed,  the  said  hay  rake  was  burned  and  de- 
stroyed, the  said  growing  corn  was  burned  and  injured  to 
to  the  extent  of  thirty-eight  dollars,  and  plaintifis'  fence 
burned  and  injured  to  the  extent  of  thirty  dollars  ;  that  at  the 
time  the  defendant  set  said  fire,  and  while  the  same  was  burn- 
ing on  his  land,  the  weather  was  very  dry  and  hot,  there  hav- 
ing been  no  rain  since  the  third  day  of  July  iprevious ;  that 
tlie  peat  on  the  lands  of  both  parties  was  unusually  dry  and 
iuflamraable,and  there  were  also  within  and  near  the  surface  of 
the  defendant's  said  burning  piece  many  old  decayed  roots  and 
limbs  of  trees,  some  of  which  extended  to  the  margin  of  said 
ditch  on  the  east;  that  fire  burning  in  such  soil  ordinarily 
burns  and  smoulders  in  the  peat,  eating  into  the  same,  burn- 
ing under  the  surface,  and  running  along  the  sticks  and  roots, 
and  coming  out  in  new  places  for  an  indefinite  length  of  time, 
and  until  put  out  by  heavy  rains,  or  subdued  by  active  means, 
and  is  liable  and  likely  to,  and  often  does,  in  moderate  wind, 
fly  through  the  air  and  ignite  combustible  matter  to  a  dis- 
tance of  several  feet ;  that  some  of  the  plaintiffs  and  many 
neighbors,  when  they  became  aware  of  the  fire,  ran  to  the 
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same  and  attempted  to  beat  it  out,  and  arrest  it,  bat  that  it 
was  impossible  so  to  do,  the  same  having  become  wholly  un- 
controllable ;  that  at  the  time  the  fire  communicated  with 
plaintiffs'  lands,  and  the  time  the  defendant  was  there,  at 
half  past  eleven  o'clock,  a  fairly  fresh  breeze  was  blowing, 
but  not  with  more  force,  or  velocity,  than  winds  ordinarily 
are  in  such  season  during  three  or  four  days  in  the  week ; 
that  the  manner  in  which  fires  so  burn,  and  operate  in  such 
lands  as  the  defendant's,  and  the  manner  in  which  they  so 
spread  through  the  air,  were  known  to  men  of  ordinary  expe- 
rience before  and  during  all  the  time  of  said  fire,  and  that 
there  was  no  independent  or  unusual  cause  intervening  to 
produce  the  fire,  which  injured  the  plaintiff's  property,  other 
than  the  fire  so  set  and  encouraged  by  the  defendant. 

The  remainder  of  the  special  verdict  relates  to  the  amount 
of  the  damages  in  case  the  finding  is  for  plaintiffs. 

It  is  insisted  by  the  appellant  that  these  facts  do  not  show 
any  negligence  on  his  part,  either  in  setting  the  fire  or  in 
suffering  it  to  escape,  and  hence  the  judgment  should  have 
been  for  the  appellant. 

It  is  an  old  maxim  that  every  man  should  so  use  his  own 
property  as  not  to  injure  that  of  his  neighbor.  It  does  not 
follow  from  this,  however,  that  a  man  necessarily  renders 
himself  liable  for  damage  in  every  instance  where  as  a  con- 
sequence of  the  use  of  his  property  injury  may  result  to  an- 
other. 

It  seems  that  the  old  common  law  rules  in  relation  to  the 
escape  of  fire  from  the  premises  of  a  terre-tenant  to  those 
of  his  neighbor  were  much  more  rigorous  against  the  interest 
of  the  former  than  under  modern  laws.  To  such  an  extent 
was  this  the  case  that  it  was  considered  the  duty  of  every  one, 
when  a  fire  broke  out  in  his  house  or  field,  to  control  it  so 
as  to  prevent  injury  to  his  neighbor,  the  question  of  negli- 
gence not  entering  into  the  consideration  at  all,  and  if  he 
failed  to  so  control  it,  and  damage  resulted  to  his  neighbor, 
he  was  liable  to  him  for  it.  See  Bennett  v.  Ford,  47  Ind.  264. 
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By  the  statutes  of  6  Anne,  c.  31,  and  14  George  III.,  c. 
78,  this  liability  was  taken  away  in  the  case  of  ^'Any  person 
in  whose  house,  chamber,  stable,  barn  or  other  building,  or 
on  whose  estate  any  fire  shall  aoddetUcUly  begin.'' 

The  construction  placed  upon  these  statutes  was  such  that 
the  word  ''  accidentally ''  was  held  to  exclude  all  idea  of  neg- 
ligence, and  hence  incases  of  negligent  burning  the  liability 
remained  the  same  as  before.  But  as  an  effect  of  these  stat- 
utes the  burden  of  proving  negligence  in  actions  therefor  was 
cast  upon  the  plaintiff,  and  it  was  no  longer  required  to  use 
the  highest  degree  of  diligence  in  the  control  of  fires,  but 
only  *^  that  required  of  a  prudent  man  in  the  provident  con- 
duct of  his  business."     Beven  NegL,  p.  978,  et  seq. 

Both  the  decisions  and  the  text-books  contain  much  subtle 
learning  and  discussion  upon  the  subject  of  how  far  a  man's 
duties  will  require  him  to  go  in  the  exercise  of  proper  dili- 
gence in  cases  of  accidental  fires ;  but  the  question  with  which 
we  are  more  directly  concerned  in  the  case  in  hand  is  the  kind 
of  diligence  required  where  the  act  of  kindling  the  fire  is 
one  that  was  done  intentionally  by  the  party  sought  to  be 
charged  with  liability. 

Ordinarily,  the  owner  or  occupant  of  land  has  a  right, 
doubtless,  to  set  fire  to  rubbish  and  such  useless  articles  as 
he  desires  to  put  out  of  his  way  so  as  to  prepare  the  soil  for 
cultivation.  All  the  law  requires  of  him  under  such  circum- 
stances is  to  use  reasonable  care  and  prudence  to  confine  the 
fire  to  his  own  premises,  and  the  party  seeking  to  hold  him 
liable  for  damages  done  by  it  is  required  to  prove  by  a  pre- 
ponderance of  the  evidence  that  the  injury  was  the  result 
of  his  negligence.  There  may  be  circumstances,  however, 
when  it  would  be  considered  prima  facie  negligence  in  him  to 
start  the  fire. 

In  Hewey  v.  Nourae,  54  Me.  256,  Digkebson,  J.,  speaking 
for  the  court,  says :  "  Every  person  has  a  right  to  kindle  a 
fire  on  his  own  land  for  the  purpose  of  husbandry,  if  he  does 
it  at  a  proper  time,  and  in  a  suitable  manner,  and  uses  rea- 
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sonable  care  and  diligence  to  prevent  its  spreading  and  doing 
injury  to  the  property  of  others.  The  time  may  be  suitable 
and  the  manner  prudent,  and  yet,  if  he  is  guilty  of  negli- 
gence in  taking  care  of  it,  and  it  spreads  and  injures  the 
property  of  another  in  consequence  of  such  n^ligence,  he  is 
liable  in  damages  for  the  injury  done.  The  gist  of  the  ac- 
tion is  negligence,  and  if  that  exists  in  either  of  these  par- 
ticulars, and  injury  is  done  in  consequence  thereof,  the  lia- 
bility attaches;  and  it  is  immaterial  whether  the  proof 
establishes  gross  negligence,  or  only  a  want  of  ordinary  care 
on  the  part  of  the  defendant/' 

It  may  be  said  that  as  a  general  rule  there  must  be  some 
proof  of  the  negligence  aside  from  the  fact  of  the  fire  itself 
before  liability  will  attach,  but  it  is  not  required  that  there 
should  be  proof  of  negligence  both  in  the  setting  of  the  fire 
and  in  properly  guarding  it  afterwards.  The  Indiana  case 
cited  by  the  appellant's  counsel  does  not  attempt  to  enun* 
oiate  a  different  doctrine.  Pittsburgh,  etc.y  R.  W.  Co.  v.  Oul* 
ver,  60  Ind.  469.  It  is  held  in  that  case  merely  that,  as  a 
matter  of  pleading,  negligence  must  be  set  up  in  permitting 
the  fire  to  spread  as  well  as  in  the  kindling  of  it.  See,  also, 
Louisville,  etc.,  R.  W.  (h.  v.  EhleH,  87  Ind.  339 ;  Indiana, 
etc.,  R.  W.  Go.  V.  McBroom,  91  Ind.  111. 

It  is  held  in  Minnesota  that,  though  the  owner  of  land 
has  a  right  to  set  fire  to  his  grass  and  stubble  thereon,  for 
purposes  of  cultivation,  yet  he  must  select  such  a  time,  and 
do  so  in  such  a  manner  and  under  such  circumstances,  as 
make  it  appear  probable  that  injury  to  others  will  not  fol- 
low. Dewey  v.  Leonard,  14  Minn.  163;  see,  also,  Krippn/er 
V.  Biebl,  28  Minn.  139. 

In  New  Tork  it  was  held  that  liability  attaches  in  a  case 
where  fire  is  kindled  by  one  on  his  own  premises  if  the  fire 
was  either  started  or  suffered  to  spread  by  his  own  negli- 
gence. Webb  V.  Rome,  etc.,  R.  R.  Oo.,  49  N.  Y.  420.  In 
that  case,  Folqer,  J.,  speaking  for  the  court,  said :  "  We 
have  the  common  law  principle  well  established  and  thor- 
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ougbly  recognized  and  still  exiAting  to  this  extent :  that  he 
who  negligently  sets  or  negligently  manages  a  fire  in  his 
own  property^  is  liable  to  his  immediate  neighbor  for  the 
damage  caused  to  him  by  the  spread  of  the  fire  on  to  his 
neighbor's  next  adjacent  property." 

In  a  c&se  decided  in  Pennsylvania,  it  was  adjudged  that 
greater  caution  is  required  when  dealing  with  a  subject  of 
risk  than  under  ordinary  circumstances^  and  that  a  man  is 
answerable  for  the  consequences  of  negligence  which  are  nat- 
ural and  probable,  and  might,  by  the  exercise  of  ordinary 
prudence  and  forecast,  have  been  foreseen  ;  while  if  his  fault 
happen  to  concur  with  something  extraordinary  and  not 
likely  to  be  foreseen,  he  will  not  be  answerable.  McGrew  v. 
Stone,  53  Pa.  St.  436. 

In  a  Massachusetts  case  it  was  said:  ^'  A  man  who  negli- 
gently sets  fire  on  his  own  land,  and  keeps  it  negligently^  is 
liable  to  an  action  at  common  law  for  any  injury  done  by 
the  spreading  or  communication  of  the  fire  directly  from  his 
laud  to  the  property  of  another,  whether  through  the  air  or 
along  the  ground,  and  whether  he  might  or  might  not  have 
reasonably  anticipated  the  particular  manner  and  direction 
in  which  it  is  actually  communicated."  Higgins  v.  Dewey, 
107  Mass.  494. 

In  our  own  State  it  is  held  that  it  is  incumbent  upon  the 
party  on  whose  premises  fire  originates  to  exercise  greater 
care  and  caution  in  the  ratio  in  which  the  risk  becomes 
greater.  Gagg  v.  Vetter,  41  Ind.  228 ;  Collins  v.  Groaeclose, 
40  Ind.  414;  Pittsburgh,  etc.,  R,  R.  Co.  v.  Nelson,  51  Ind. 
150.  And  it  was  said,  in  an  early  case  in  Indiana,  that  if 
the  injury  is  the  natural  and  probable  consequence  of  the  act, 
and  such  as  any  prudent  man  must  have  foreseen,  the  defend- 
ant will  be  held  liable.  Durham  v.  Musselman,  2  Blackf.  96 
(IS  Am.  Dec.  133),  approved  in  Sisk  v.  Crump,  112  Ind. 
504.  See,  also,  Young  v.  Harvey,  16  Ind.  314.  See,  also, 
Cooley  Torts,  p.  509. 

It  is  sometimes  a  matter  of  considerable  difficulty  to  deter- 
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mine  whether  a  given  state  of  facts  does^  or  does  not,  amount 
to  negligence.  Where  the  facts  are  specially  founds  how- 
ever, either  by  the  court  or  jury,  it  becomes  the  province  of 
the  court  to  decide  whether  such  facts  amount,  jmma,^xete at 
least,  to  negligence. 

It  is  said  by  an  author  in  high  standing,  that  '^  There  may 
be  no  direct  proof  of  negligence ;  yet  the  way  in  which  an 
injury  is  done  may  be  such  that  negligence  is  the  most  prob- 
able hypothesis  by  which  it  can  be  explained,  and  when  this 
is  so,  the  defendant  must  disprove  negligence  by  showing  that 
he  exercised  due  care.''     Whart.  Negl.  871. 

It  is  insisted  by  counsel  for  appellant  that  there  are  no 
facts  found  by  the  jury  which,  upon  their  face,  make  a  case 
of  negligence,  either  in  kindling  or  in  guarding  the  fire. 

The  appellant  had  a  right,  as  we  have  seen,  for  the  par- 
pose  of  reducing  his  land  to  a  state  of  cultivation,  to  kindle 
the  fire  upon  his  premises,  if  he  did  so  at  the  proper  time 
and  under  ordinarily  favorable  circumstances  and  in  a  rea- 
sonably prudent  manner. 

The  facts,  it  is  true,  do  not  show  that  when  the  fire  was 
kindled  there  was  any  unreasonably  high  wind  or  other  un- 
favorable atmospheric  condition,  excepting  that  it  was  un- 
usually dry  and  hot.  But  the  facts  do  show  this,  and,  further, 
that  there  had  been  no  rain  for  more  than  a  month  past,  and 
that  the  peat  on  the  lands  of  these  parties  was  unusually  dry 
and  inflammable. 

The  facts  found  further  show  that  there  were  many  old 
decayed  roots  and  limbs  of  trees  extending  from  the  appel- 
lant's land  to  the  border  of  the  land  of  the  appellees ;  that 
fire  burning  in  lands  of  the  nature  of  these  ordinarily  burns 
and  smolders  in  the  peat,  eating  into  the  same,  burning  un- 
der the  surface  and  running  along  the  sticks  and  roots 
and  coming  out  in  new  places  for  an  indefinite  length  of 
time,  and  till  the  same  is  put  out  by  heavy  rains  or  subdued 
by  active  means,  and  is  liable  and  likely  to,  and  ofVen  does, 
in  moderate  wind,  fly  through  the  air  and  ignite  combusti- 


J 


NOVEMBER  TERM,  1890.  409 

Brummit  v.  Famesa  ei  aL 

ble  matter  to  a  distance  of  several  feet ;  that  the  manner  in 
which  fires  burn  and  operate  in  such  lands  was  known 
to  men  of  ordinary  experience  before  and  during  the  time 
of  the  fire ;  that  there  was  no  independent  or  unusual  cause 
intervening  to  produce  the  fire  which  injured  the  appellees' 
property  other  than  the  fire  set  and  encouraged  by  the  ap- 
pellant. 

The  appellant  admits  that  if  ^'  the  original  setting  out  of 
the  fire  was  such  that  its  escape  under  ordinary  conditions  and 
circumstances  would  be  a  natural  and  ordinary  sequence/'  this 
would  be  such  negligence  as  to  charge  him  with  liability.  This, 
we  think,  can  not  be  controverted.  We  think  it  is  shown  by 
the  special  verdict  that  the  condition  of  the  atmosphere  and 
of  the  material  to  be  burned  was  such,  at  the  time  chosen  to 
kindle  the  fire,  that  sparks  would  almost  inevitably  fly 
into  the  highly  combustible  material  adjacent  to  the  appel- 
lant's soil  and  ignite  it,  and  that  men  of  ordinary  prudence 
would  know  and  recognize  this  principle  also  appears  amply 
from  the  fiicts  found. 

This  is  not  the  case  of  the  burning  of  ordinary  dead  tim- 
ber or  fallow.  The  care  and  prudence  to  be  exercised  de- 
pend, in  a  great  measure,  upon  the  quality  and  character 
of  the  material  surrounding  the  fire  as  well  as  the  condition 
of  the  atmosphere.  Thus  it  was  said  in  the  case  of  Webb  y. 
Rome,  etc.,  i2. 12.  Cb.,  supra: 

''But  if  in  a  time  of  extreme  drouth  and  high  wind,  there 
be  laid  or  suffered  to  gather  a  train  of  readily  combustible 
matter  up  to  the  bounds  of  another's  property,  it  is  not  to 
be  denied  that  it  is  an  act  of  negligence  to  drop  fire  at  the 
hither  end  of  that  train ;  nor  but  that  it  is  an  ordinary,  a 
usual,  a  necessary  result,  reasonably  to  be  expected,  that  the 
fire  will  run  from  particle  to  particle  through  it,  and  catch 
in  whatever  will  burn  which  is  adjacent  at  the  thither  end." 
And  so  we  think  it  quite  analogous  to  reason  that  where 
the  fire  is  immediately  surrounded  by  highly  combustible 
and  inflammable  material  up  to  the  very  border  of  the  ad- 
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jacent  proprietor's  soil,  and  from  there  on  indefinitely,  it 
can  not  be  denied  that  it  is  an  act  of  negligence  to  kindle 
such  fire ;  and  that  it  is  a  sequence  reasonably  to  be  expected 
that  the  slightest  breeze  will  carry  sufficient  sparks  of  fire 
into  such  combustible  matter  and  ignite  it,  consuming  what- 
ever property  will  bum  which  lies  in  its  pathway.  See  Lou- 
isvUle,  etc.,  R.  W.  Oo.  v.  Nitftohey  126  Ind.  229. 

We  therefore  conclude  that  the  appellant  was  guilty  of 
negligence  in  setting  the  fire,  and  that  the  court  below  cor- 
rectly adjudged  so. 

If  this  be  true,  then  it  can  make  no  difierenoe  whether  the 
appellant  used  ordinary  precaution  to  keep  the  fire  from 
spreading  or  not.  The  digging  of  the  ditch,  one  spade  deep, 
or  a  hundred  feet  deep,  could  not  have  prevented  the  flying 
of  the  sparks,  which  the  jury  found  were  the  immediate  cause 
of  the  communication  of  the  fire  from  appellant's  land  to  the 
inflammatory  material  on  the  land  of  the  appellees. 

Nor  could  the  careful  watching  of  the  appellant,  and  bis 
hired  hand,  avail  to  arrest  the  flight  of  the  disastrous  sparks. 
There  was  absolutely  no  safeguard  after  the  setting  of  the 
fire,  excepting  its  extinction. 

We  hold,  then,  that  the  facts  found  by  the  jury  make  a 
prima  faoie  case  of  negligence  against  the  appellant,  and  that 
the  court  committed  no  error  in  rendering  judgment  in  iavor 
of  the  appellees. 

The  judgment  is  affirmed,  with  costs. 

Cbumpackeb,  J.,  having  been  of  counsel  below,  took  no 
part  in  the  decision  of  the  questions  involved  in  this  case. 

Filed  Maj  14, 1891. 
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No.  47. 

The  Hom£  Insurance  Company  of  New  York  «. 

Marple. 

Issn&A.NCB. — Other  Insurance.— Forfiiture,--NoUee  q^. —  VFatwr.— Conditions 
against  other  indurance,  although  coupled  with  clauses  of  forfeiture  ab- 
solute and  poeitive  in  terms,  are  voidable  onlj ;  and  the  insurer  with 
actual  notice  of  additional  insurance,  in  order  to  work  a  forfeiture  on 
that  account,  must,  in  some  satisfactory  manner,  declare  his  disaffirm- 
ance, or  he  will  be  presumed  to  have  given  consent  and  waived  the 
forfeiture. 

Sams.— TFatoer  by  Beqwtting  the  I\ibHeiUum  <^  Datrnfmr  Esiimaiing  Amount 
of  Lou. — If  the  adjuster  of  an  insurance  company  visit  the  «oene  of  the 
conflagration  within  a  few  days  after  the  fire,  and,  upon  hearing  of  the 
other  insurance  for  the  first  time,  cause  the  insured  to  procure  dupli- 
catee  of  hia  bills  of  purchase,  and  other  data,  for  the  purpose  of  obtain- 
ing a  basis  for  the  payment  of  the  loss,  the  jury  may  find  from  these 
facts  a  waiver  of  the  forfeiture  occasioned  by  the  breach  of  the  policy 
against  other  insurance. 

Koncs. — Mailing  LeUen  in  Pott-office. — Proof  of  Having  Written. — Where 
actual  notice  is  required,  evidence  of  the  mailing  of  a  letter  containing 
such  notice,  properly  addressed  and  stamped,  is  prima  facie  proof  of  the 
receipt  of  the  notice,  and  if  its  receipt  is  not  denied  the  court  may  in- 
struct the  jury  to  so  find ;  but  if  its  receipt  is  disputed,  the  question 
should  be  submitted  to  the  jury,  to  be  determined  from  all  the  evi- 
dence, both  poeitiTe  and  circumstantial,  whether  the  notice  was  in 
fact  received  or  not.  A  witness  can  not  testify  that  he  saw  the  author 
of  the  letter  writing  a  letter,  and  that  he  told  him  he  was  writing  it  for 
the  purpose  of  giving  the  notice. 

lN8TRUcnoH8. — Oourt  Drawing  Inferences  for  Jury. — If  the  evidence  is  un- 
disputed upon  an  essential  fact,  and  but  one  inference  may  be  properly 
drawn  from  it,  the  court  may  so  instruct  the  jury,  and  to  that  extent 
control  the  verdict ;  but  if  the  evidence  is  conflicting,  or  is  of  such  a 
character  that  difierent  inferences  might  be  drawn  from  it,  the  question 
must  be  submitted  to  the  jury  without  interference  on  the  part  of  the 
court,  except  to  instruct  generally  upon  the  law  of  the  case. 

From  the  Fountain  Circuit  Court. 

F.  Winter,  J.  B.  Mam  and  H.  H.  Doekterman,  for  ap- 
pellant. 

W.  D.  Durborawy  J.  McOabe  and  E,  F.  MoOabe,  for  ap- 
pellee. 
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Cbumpackeb,  J- — The  Home  Insurance  Company  of  New 
York  issued  a  policj  of  fire  insurance  to  Benjamin  F.  Mar- 
pie  on  the  Slst  daj  of  December^  1884,  for  $2,000,  covering 
certain  buildings  and  a  stock  of  merchandise.  The  policy 
ran  for  one  year  from  its  date,  and  within  its  lifetime  the  en- 
tire property  covered  by  it  was  destroyed  by  ^re.  The  com- 
pany declined  to  pay  the  loss  and  suit  was  brought  upon  the 
policy. 

Among  other  provisions  the  policy  contained  the  follow- 
ing :  ''  If  the  assured  shall  have  or  shall  hereafter  make  any 
other  insurance  on  the  property  hereby  insured,  or  any  part 
thereof,  without  the  consent  of  the  company  written  thereon, 
then  this  policy  shall  be  void/'  Also  :  "  8.  This  insurance 
may  be  terminated  at  any  time,  at  the  request  of  the  insured, 
in  which  case  the  company  shall  retain  only  the  customary 
short  rates  for  the  time  the  policy  has  been  in  force.  This 
insurance  may  also  be  terminated  at  any  time,  at  the  option 
of  the  company,  on  giving  notice  to  that  effect,  and  refund- 
ing a  ratable  proportion  of  the  premium  for  the  unexpired 
term  of  the  policy." 

An  answer  was  filed  to  the  complaint,  setting  up,  with 
other  defences,  the  fact  that  about  the  1st  day  of  March, 
1885,  the  insured  took  out  two  other  policies  of  insurance 
covering  the  same  property  covered  by  the  policy  sued 
upon,  without  the  consent  of  this  company,  and  in  violation 
of  the  condition  against  additional  insurance.  Wherefore,  it 
was  claimed  the  policy  in  suit  became  void. 

To  this  answer  of  forfeiture,  the  plaintiff  replied  that  he 
notified  the  defendant  company  of  the  &ct  of  such  other  in- 
surance, at  once  upon  procuring  the  same,  and  such  company 
made  no  objection  thereto,  but  allowed  its  policy  to  run  un- 
cancelled for  seven  months,  until  the  loss  occurred,  and  during 
all  of  that  time  had  full  notice  of  such  other  insurance,  and 
failed  to  return  any  of  the  premium,  and  that  the  plaintiff 
relied  upon  the  validity  of  the  policy,  and  so  relying  failed 
to  procure  a  sufficient  amount  of  other  insurance  to  indem- 
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nify  him.  Wherefore,  he  claimed  the  forfeiture  arising  upon 
the  breach  of  the  cooditioD  against  other  insurance  was 
waived. 

A  demurrer  was  filed  to  this  reply,  and  overruled,  and  the 
cause  was  tried,  and  resulted  in  a  verdict  and  judgment  for 
the  policy-holder  for  (500. 

A  motion  for  a  new  trial  was  filed  and  overruled. 

The  first  question  which  claims  our  attention  is  the  alleged 
error  in  overruling  the  demurrer  to  the  reply. 

It  is  claimed  upon  behalf  of  appellant  that  by  the  terms 
of  the  policy  it  became  absolutely  void  when  the  subsequent 
insurance  was  taken  out,  without  dbnsent  endorsed  upon  the 
policy,  and  the  mere  silence  of  the  appellant  after  knowledge 
of  such  subsequent  insurance,  did  not  operate  as  a  waiver  of 
the  forfeiture ;  in  short,  that  the  condition  against  other  in- 
sarance  was  absolute,  and  ex  vi  teffnini  destroyed  the  validity 
of  the  policy. 

To  declare  that  the  law  views  forfeitures  with  disfavor  is 
but  to  repeat  a  proposition  as  familiar  to  the  lawyer  as  the 
Golden  Rule  should  be  to  the  student  of  moral  philosophy. 
It  must  be  admitted  that  the  pronounced  tendency  of  modern 
adjudications  is  to  relieve  contracting  parties  from  the  hard- 
ships resulting  from  technical  forfeitures  whenever  it  can  be 
done  without  violating  the  substantial  rights  of  the  parties 
to  the  contract.  Conditions  against  other  insurance  con- 
tained in  policies,  although  coupled  with  clauses  of  forfeiture 
absolute  and  positive  in  terms,  are  now  construed  as  voidable 
only,  and  the  insurer  with  notice  of  additional  insurance,  in 
order  to  work  a  forfeiture  on  that  account,  must  in  some  sat- 
isfactory manner  declare  his  disaffirmance  or  he  will  be  pre- 
sumed to  have  given  consent  and  waived  the  forfeiture.  Thus 
it  was  said  by  the  court  in  Havens  v.  Home  Ins.  Co.,  Ill  Ind. 
90 :  '^  Having  knowledge  of  the  other  insurance  the  com- 
pany may  manifest  its  dissent  by  cancelling  its  policy ;  oth- 
erwise it  will  be  treated  as  having  assented,  and  waived  com- 
pliance with  the  condition.'^ 
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In  the  case  of  Phenix  Irui.  Oo.  v.  Boyer,  ante,  p.  330,  in  an 
exhaustive  opinion  by  Robinson,  J.,  the  authorities  upon 
this  question  are  reviewed  and  the  modern  doctrine  reaf- 
firmed with  much  emphasis,  so  we  must  regard  the  question 
as  firmly  settled  in  this  State.  It  follows  that  no  error  was 
committed  in  overruling  the  demurrer  to  the  reply. 

Upon  the  trial  the  only  evidence  adduced  tending  to  prove 
that  the  appellant  was  notified  of  the  other  insurance  was 
the  testimony  of  the  appellee,  to  the  efiect  that  the  day  after 
procuring  such  other  insurance  he  wrote  a  letter  to  Messrs. 
Ducat  &  Lyons,  the  general  managers  of  the  appellant's  busi- 
ness at  Chicago,  Illinois,  Informing  them  of  the  fact,  which 
letter  he  enclosed  and  sealed  in  an  envelope,  properly  ad- 
dressed to  said  managers,  giving  their  street  and  number,  and 
that  he  stamped  such  letter  with  sufficient  United  States 
postage,  and  mailed  it  at  the  po8t*office  at  State  Line  City, 
Indiana.  No  answer  was  ever  received  to  the  letter,  and  the 
appellee  had  no  knowledge  that  it  bad  been  received  except 
what  he  might  infer  from  having  so  written  and  mailed  the 
letter.  The  general  managers  of  the  appellant,  to  whom  the 
letter  was  addressed,  denied  ever  having  received  it,  or  any 
other  notice  or  intimation  of  the  procuring  of  other  insur- 
ance until  after  the  loss. 

Upon  the  question  of  notice  the  court  instructed  the  jury 
as  follows : 

^^  If  the  jury  find  that  plaintifiP,  next  day  afiber  taking  oat 
such  other  insurance,  wrote  a  letter  to  Ducat  &  Lyons,  gen- 
eral managers  of  defendant's  insurance  business  at  Chicago, 
Illinois,  notifying  them  of  such  other  insurance,  and  that 
said  letter  was  properly  enclosed  in  an  envelope  which  was 
properly  addressed  on  the  back  of  said  envelope  to  said  Du- 
cat &  Lyons,  Chicago,  Illinois,  giving  the  street  and  num- 
ber where  their  said  office  was  then  situate  in  said  city  where 
they  did  defendant's  insurance  business,  and  that  said  letter 
was  duly  stamped  with  the  necessary  United  States  postage 
stamp  or  stamps,  sealed  and  deposited  in  the  post-office,  at 
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State  Line  City,  Indiana,  on  said  day,  by  said  plaintiff,  then 
tlie  presumption  of  fact,  from  the  known  course  of  busi- 
ness in  that  department  of  public  service,  is  that  said  letter 
reached  said  office  of  Ducat  &  Lyons  at  the  regular  time, 
and  was  received  by  the  persons  to  whom  it  was  ad- 
dressed." 

Exceptions  were  duly  taken  to  this  instruction  by  the  ap- 
pellant, and  the  question  arising  upon  the  exceptions  is 
properly  before  us  for  decision.    • 

It  is  argued,  with  much  force  and  energy  by  the  appel- 
lant's counsel,  that  the  instruction  undertakes  to  direct  what 
inferences  may  be  drawn  from  certain  facts  in  evidence,  and 
in  that  respect  it  invades  the  province  of  the  jury,  and  was 
erroneous. 

Where  the  evidence  is  undisputed  upon  an  essential  fact 
in  a  case,  and  but  one  inference  may  properly  be  drawn  from 
it,  the  court  may  so  instruct  the  jury,  and  to  that  extent 
control  the  verdict,  but  where  the  evidence  is  conflicting,  or 
is  of  such  a  character  that  different  inferences  might  be  drawn 
from  it,  the  question  must  be  submitted  to  the  jury  without 
interference  on  the  part  of  the  court,  except  to  instruct  gen- 
erally upon  the  law  of  the  case. 

It  is  solely  the  function  of  the  jury  to  determine  the  truth 
of  all  disputed  facts,  and  draw  inferences  of  fact  from  items 
of  evidence,  and  it  is  error  for  the  court  to  assume  to  direct 
the  jury  in  this  regard  by  invading  their  province  and  di- 
recting the  application  of  the  evidence  or  what  inferences 
may  be  drawn  from  it.  This  can  not  be  regarded  as  a  de- 
batable question  in  this  State.  Louuville,  etc..  It.  W.  Co.  v. 
Falveyy  104  Ind.  409 ;  Union  Mut.  Life  Ina,  Oo.  v.  Buch- 
anan, 100  Ind.  81 ;  Stanley  v.  Monigomeryf  102  Ind.  102 ; 
Unruh  v.  Staie,  ex  veL,  105  Ind.  117;  Woollen  v.  TFAttocrc, 
91  Ind.  502  ;  Dodd  v.  Moore,  91  Ind.  522;  Oanadav.  Ourry,* 
73  Ind.  246;  Greerv.Siate,^  Ind.  420;  Carver  v.  Louth- 
ain,  38  Ind.  530. 

It  was  necessary,  in  order  to  establish  a  waiver  of  the 


416        APPELLATE  COURT  OF  INDIANA, 


The  Home  Insurance  Company  of  New  York  v.  Marple. 


breach  of  condition  against  other  insurance^  to  prove  aetud 
notice  to  the  appellant^  and  silence  under  such  circumstances 
as  to  imply  its  assent  to  the  additional  insurance.  Proof  of 
such  notice  was  sought  to  be  made  by  evidence  of  the  writ- 
ing and  posting  of  the  letter  duly  addressed  and  stamped. 
The  appellant  denied  the  receipt  of  the  letter^  so  the  ques- 
tion whether  or  not  it  was  received  was  clearly  one  of  fact 
to  be  determined  by  the  jury.  Depositing  a  letter  in  a  post- 
office,  properly  addressed  end  stamped,  is  prima  fade  proof 
that  it  was  received  by  the  person  to  whom  it  was  addressed, 
in  due  course  of  mail,  but  where  its  receipt  is  disputed  the 
court  would  not  be  justified  in  instructing  the  jury  that  the 
receipt  of  the  letter  might  be  inferred  from  so  mailing  it. 

In  the  case  of  Huntley  v.  IVhittier,  105  Mass.  391,  the 
court  said  :  '^  The  depositing  of  a  letter  in  the  post-office,  ad- 
dressed to  a  merchant  at  his  place  of  business,  is  prima  fade 
evidence  that  he  received  it  in  the  ordinary  course  of  the 
mails;  and  where  there  is  no  other  evidence,the  jury  should 
be  so  instructed.  *  *  *  ^\^q  presumption  so  arising  is 
not  a  conclusive  presumption  of  law,  but  a  mere  inference 
of  fact,  founded  on  the  probability  that  the  officers  of  the 
government  will  do  their  duty,  and  the  usual  course  of  busi- 
ness ;  and,  when  it  is  opposed  by  evidence  that  the  letter 
was  never  received,  must  be  weighed,  with  all  the  other  cir- 
cumstances of  the  case,  by  the  jury,  in  determining  the  ques- 
tion whether  the  letter  was  actually  received  or  not;  and  the 
burden  of  proving  its  receipt  remains  throughout  upon  the 
party  who  asserts  it." 

This  doctrine  is  founded  upon  business  experience  and 
sound  principle,  and  is  strongly  supported  by  the  following 
authorities :  Rosenthal  v.  WalkeTy  111  U.  S.  185 ;  Briggs  v. 
Hervey,  130  Mass.  186;  Kenney  v.  AUvaJter^  77  Pa.  St.  34; 
Meyer  v.  Krohn^  114  111.  574;  Eckerly  v.  Alcorn,  62  Miss. 
228 ;  Austin  v.  Holland,  69  N.  Y.  571 ;  Oreenfield  Bank  v. 
Grafts,  4  Allen,  447 ;  Durringer  v.  MbsohinOy  93  Ind.  495 ; 
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Wade  Notice,  section  501 ;  Wharton  Ev.^  section  1323  and 
note ;  13  Am.  &  Eng.  Encyc.  of  Law,  p.  260. 

It  is  universally  admitted  that  the  inference  of  delivery 
dedaced  from  the  mailing  of  a  letter  duly  addressed  and 
stamped  is  an  inference  of  fitct,  and  not  a  conclusion  of  law, 
except  as  applied  in  cases  of  notice  of  the  dishonor  of  bills 
of  exchange  and  notes  governed  by  the  law  merchant.  In 
the  latter  class  of  cases,  from  the  necessities  of  commerce, 
the  law  conclusively  presumes  notice  to  the  drawer  or  en- 
dorser of  a  bill  from  the  act  of  posting  it  in  due  time.  It 
should  be  kept  in  mind,  however,  as  having  an  important 
bearing  upon  such  legal  presumption  that  the  rights  of  the 
parties  to  commercial  paper  do  not  depend  so  much  upon  the 
receipt  of  notice  by  the  drawer  or  endorser  as  upon  diligence 
in  the  holder  in  attempting  to  communicate  such  notice,  and 
it  is  part  of  the  contract  imported  into  it  by  legal  implica- 
tion,  that,  ordinarily,  notice  duly  put  in  the  course  of  trans- 
mission by  the  mails  shall  be  taken  and  considered  notice  to 
the  drawer  or  endorser. 

From  the  reasoning  of  the  cases  cited,  the  conclusion  neces- 
sarily follows  that  in  all  cases  where  actual  notice  is  required, 
evidence  of  the  mailing  of  a  letter  containing  such  notice, 
properly  addressed  and  stamped,  is  ^root,  prima  fade,  of  the 
receipt  of  the  notice,  and  where  its  receipt  is  not  denied,  the 
court  may  instruct  the  jury  to  so  find.  But  the  inference  is 
one  of  fact,  and  where  the  receipt  of  the  notice  is  disputed, 
the  question  should  be  submitted  to  the  jury,  to  be  deter- 
mined from  all  the  evidence,  both  positive  and  circumstan- 
tial, whether  the  notice  was  in  fact  received  or  not.  Under 
the  latter  hypothesis  the  court  should  not  instruct  the  jury 
what  inferences  might  be  drawn  from  any  of  the  facts  in 
evidence. 

Our  conclusion  is  that  the  court  erred  in  giving  the  in- 
struction in  question. 

As  applicable  to  the  evidence,  and  material  to  the  rights 
Vol.  1.— 27 
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of  the  parties^  it  was  proper  for  the  court  to  instruct  the  jury 
that  if  the  appellant's  duly  authorized  adjuster  visited  the 
scene  of  the  conflagration  within  a  few  days  after  it  occurred, 
and  learned  of  the  other  insurance,  and  after  having  such 
information,  caused  the  appellee  to  procure  duplicates  of  his 
bills  of  purchase  and  other  data  for  the  purpose  of  obtain- 
ing a  basis  for  the  payment  of  the  loss,  they  might  find 
from  these  facts  a  waiver  of  the  forfeiture  occasioned  by  the 
breach  of  the  condition  of  the  policy  against  other  insurance. 
This  is  the  law.  Oana  v.  St.  Paul  Fire  Ins.  Co.,  43  Wis.  108; 
Webster  v.  Phoenix  Ins.  Go.^  36  Wis.  67 ;  Cannon  v.  Homt 
Ins.  Go.,  53  Wis.  585 ;  Pennsylvania  Fire  Ins.  Go.  v.  KUUe, 
39  Mich.  51. 

Another  cause  assigned  for  a  new  trial  was  error  of  law  in 
permitting  one  Gaskin,  on  behalf  of  the  appellee,  to  testily 
that  he  (witness)  was  in  appellee's  store  in  the  early  part  of 
the  month  of  March,  1885,  and  saw  the  appellee  sitting  at 
his  desk  writing,  and  while  so  engaged  the  appellee  stated 
to  the  witness  that  he  was  writing  a  letter  to  the  Home  In- 
surance Company,  informing  it  of  the  fact  that  he  bad  taken 
out  additional  insurance  upon  his  buildings  and  stock.  This 
evidence  was  admitted  upon  (he  theory  that  the  declaration 
made  at  the  lime  the  letter  was  being  written  had  a  tendency 
to  elucidate  the  act,  and  was  therefore  competent  as  res  gesto'. 

Wharton,  in  his  work  on  Evidence  (section  259),  states  the 
rule  regulating  the  admission  of  declarations  contemporane- 
t)us  with  an  act  as  follows :  "  The  res  gestce  may  be  there- 
fore defined  as  those  circumstances  which  are  the  automatic 
and  undesigned  incidents  of  a  particular  litigated  act,  and 
which  are  admissible  when  illustrative  of  such  act." 

We  do  not  think  the  act  of  writing  the  letter  in  this  case 
was  a  "  litigated  act  "  in  such  a  sense  that  the  appellee's  dec- 
laration at  the  time  was  competent  evidence  as  res  gestce.  It 
was  error  to  admit  this  evidence. 

A  number  of  other  questions  are  discussed  by  counsel,  but 
inasmuch  as  the  judgment  must  be  reversed  for  the  errors 
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already  noticed,  and  the  questions  not  decided  directly  or  im- 
pliedly by  this  opinion  may  not  arise  at  another  trial,  we  do 
not  deem  it  expedient  to  extend  this  opinion  for  the  purpose 
of  deciding  them. 

The  judgment  is  reversed,  at  the  costs  of  the  appellee^ 
with  instructions  to  the  trial  court  to  grant  a  new  trial. 

FUed  May  13, 1891. 


No.  2. 

Wysob  et  AL.  V.  Johnson  et  al. 

Appellate  Court. — Jurisdiction, — Amount  in  OorUraverty. — Gross- ComplainL 
— In  an  action  for  the  recovery  of  money  onlyjWhei-e  the  amount  de- 
manded in  a  cro6S-compiaint  added  to  the  amount  of  the  judgment  ex- 
ceeds one  thousand  dollars^the  Appellate  Court  has  no  jurisdiction. 

Same. — Sufficiency  of  Qross- Pltading, — The  sufficiency  of  the  cross-complaint 
will  not  be  considered  in  determining  the  question  of  jurisdiction. 

From  the  Delaware  Circuit  Court. 

W,  Brotherton  and  W.  W,  Orr,  for  appellants. 
J.  N,  Tempter  and  J.  F.  Sanders^  for  appellees. 

Black,  C.  J. — This  was  an  action  in  which  the  s^pellees 
were  the  plaintiffs,  suing  as  partners  under  the  firm  name  of 
A.  L.  Johnson  &  Co.  There  were  a  number  of  defendants, 
some  of  whom,  with  the  personal  representative  of  another 
of  them,  are  the  appellants.  The  other  defendants  were  al- 
leged to  have  been  formerly  members  of  the  firm  of  A.  L. 
Johnson  &  Co.,  and  to  have  assigned  their  interest  in  the 
partnership,  and  in  the  cause  of  action,  to  one  of  the  plain- 
tiffs. The  defendants,  other  than  these  assignors,  were  sued 
under  the  firm  name  of  Wysor,  Haines  &  Co. 

The  complaint  was  in  three  paragraphs.  In  the  first  and 
third  damages  were  sought  for  alleged  breach  of  warranty 
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in  the  sale  of  a  steam  engine  by  Wysor,  Haines  &  Co.  to 
A.  L.  Johnson  &  Co. 

In  the  second  paragraph  damages  were  sought  for  the  fail- 
ure and  refusal  of  Wysor,  Haines  &  Co.  to  perform  a  con- 
tract to  furnish  and  set  up  a  steam-engine  in  the  mill  of  A. 
L.  Johnson  &  Co. 

The  defendants  who  composed  the  firm  of  Wysor^  Haines 
&  Co.  demurred  to  the  several  paragraphs  of  complaint,  and 
their  demurrer  was  overruled.  They  then  answered  by  gen- 
eral denial^  and  filed  a  pleading  therein  denominated  a  cross- 
complaint  and  counter-claim,  in  two  paragraphs,  against 
their  co-defendants,  said  assignors,  and  the  appellees,  aver- 
ring therein  performance  on  the  part  of  Wysor,  Haines  & 
Co.  of  the  contract  stated  in  the  complaint,  and  alleging 
that  the  purchasers  of  said  steam-engine  agreed,  as  a  part  of 
said  contract,  to  execute  their  promissory  note  for  $525  to 
said  Wysor,  Haines  &  Co.,  in  part  payment  for  said  engine, 
and  charging  failure  on  the  part  of  the  purchasers  to  exe- 
cute said  note  or  to  pay  said  sum  or  any  part  of  it,  and  that 
said  sum  had  not  been  paid  or  any  part  thereof,  and  that 
the  same  was  due  and  unpaid,  to  the  damage  of  said  Wysor, 
Haines  &  Co.,  in  the  sum  of  $1,000,  for  which  judgmcDt 
was  demanded. 

The  appellees  answered  the  *'  cross-complaint  and  counter- 
claim '^  by  general  denial  and  by  an  affirmative  pai*agraph,  to 
which  the  defendants  composing  the  firm  of  Wysor,  Haines 
&  Co.  demurred.  The  demurrer  having  been  overruled, 
they  replied  by  general  denial. 

There  was  a  trial  by  jury,  and  a  general  verdict  for  $775 
was  returned  in  favor  of  the  appellees  against  the  defend- 
ants composing  the  firm  of  Wysor,  Haines  &  Co.,  who  there- 
upon moved  for  a  new  trial.  This  motion  having  been  over- 
ruled, judgment  was  rendered  on  the  verdict. 

The  appellants  have  assigned  as  errors  the  rulings  upon 
demurrers  above  mentioned  and  the  overruling  of  the  mo- 
tion for  a  new  trial. 
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The  plaintiffs  being  content  with  their  judgment  for  $775, 
and  this  appeal  being  taken  by  defendants^  this  court  would 
have  jurisdiction  if  the  amount  in  controversy  were  not  so 
increased  by  cro8S*demand.  The  amount  so  added  is  not  de- 
termined by  the  arbitrary  demand  in  the  conclusion  of  the 
cross-pleading.  The  allegations  of  that  pleading  could  not 
authorize  the  recovery  thereunder  of  a  larger  amount  than 
would  be  due  the  cross-complainants  by  reason  of  the  failure 
of  the  appellees  to  make  their  note  as  agreed  upon,  or  to  pay 
the  amount  for  which  the  note  was  to  be  given*.  When  that 
amount  is  added  to  the  amount  of  the  judgment,  the  sum 
exceeds  one  thousand  dollars,  the  limit  of  the  jurisdiction  of 
this  court  in  actions  of  this  character. 

In  determining  the  question  of  jurisdiction  we  can  not 
consider  the  question  of  the  sufficiency  of  the  cross-pleading. 
Whether  well  pleaded  or  not,  it  introduces  into  the  contro- 
versy an  amount  which  so  increases  the  amount  otherwise  in 
controversy  that  this  court  is  deprived  of  jurisdiction.  Breid- 
ert  v.  Krueger,  76  Ind.  56;  Bowlus  v.  Brier,  87  Ind.  391; 
doles  V.  Peck,  96  Ind.  333 ;  Lake  Shore,  etc,  R.  R.  Co.  v. 
Van  Auken,  post,  p.  492. 

It  is  ordered,  therefore.  That  this  cause  be  transferred  to 
the  Supreme  Court. 

FUed  May  16, 1891. 


No.  25. 

Oabrioan  v.  Dickey. 

Pbactics. — Amiffwnent  of  Erron. — Oonuefor  a  New  IHaL — Canses  for  a  nefir 
trial  can  not  be  assigned  as  independent  errors,  on  appeal. 

Attobhst. — AiUhoriiy  to  Bind  CUerU. — Agreement  thai  a  New  JHal  had  been 
Qranied. — An  attorney  has  authority,  until  discharged  or  superseded  by 
another,  to  bind  his  client  in  an  action,  or  special  proceeding,  by  his 
agreement  filed  with  the  clerk,  or  entered  upon  the  minutes  of  the 
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court.  He  may  bind  his  client  by  a  written  admission  entered  of  re- 
cord that  a  new  trial  had  been  once  granted  in  the  cause  in  which  it  is 
filed,  although  the  transcript,  in  case  of  a  change  of  Tenue,  shows  only 
a  trial  and  judgment  duly  rendered. 

Change  of  Venuk. — Agreement  to  Give  JurMidion. — A  change  of  venue 
from  one  circuit  court  to  another,  by  agreement,  gives  the  court  to  which 
the  cause  is  sent,  according  to  such  agreement,  jurisdiction  thereoL 

Imbftbuction. — HamUesB  Error. —  Verdict  Right  on  Evidenee. — An  errone- 
ous instruction,  if  harmless,  is  not  available  for  the  reversal  of  a  judg- 
ment ;  so,  if  the  verdict  is  clearly  in  accordance  with  the  evidence,  it  is 
unavailable  as  error. 

From  the  White  Circuit  Court. 

J.  C  NyCf  It.  A.  Nye  and  22.  Gregory ^  for  appellant, 
r.  F.  Palmer,  for  appellee. 

N£W,  J. — This  action  was  instituted  in  the  Pulaski  Cir- 
cuit Courts  where  a  judgment  was  recovered  bj  the  appellee 
at  the  November  term,  1886^  against  the  appellant  for  one 
hundred  and  fifty  dollars  and  costs  upon  an  account  for  work 
and  labor. 

Before  entering  upon  the  trial  of  said  cause  in  the  White 
Circuit  Court  the  following  paper,  executed  by  the  attor- 
neys, was  filed  in  open  court,  an^  is  a  part  of  the  record  of 
the  proceedings  in  the  said  cause : 

"James  M.  Dickey     |     i„  the  White  Ci«s«it  Court, 
Thomas  Garrigan.     j  November  Term,  1888. 

^'  It  is  hereby  admitted,  in  the  above  entitled  cause,  that 
there  was  a  new  trial  granted  in  the  above  entitled  cause,  od 
application  of  the  defendant,  by  the  Pulaski  Circuit  Court, 
and  a  transcript  of  the  proceedings  in  that  case  is  hereby 
waived. 

"  R.  Gregory,  Nye  &  Nye,  Deji's  Atty'a. 

"  Palmer,  Sills  &  O.  McConabay,  Plffs  AUy'sJ' 

Upon   the  application   of  the   appellee   the   venue  was 

changed  from  Pulaski  to  Starke  county,  and  afterwards,  at 

the  May  term,  1888,  of  the  Starke  Circuit  Court,  by  the 

agreement  of  the  parties,  entered  of  record,  the  venue  was 
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changed  from  Starke  to  White  county,  where,  in  the  circuit 
court,  the  case  was  tried  by  a  jury  and  a  verdict  returned 
for  the  appellee  in  the  sum  of  one  hundred  and  ninety -seven 
dollars  and  twenty-five  cents. 

Motions  for  a  new  trial  and  in  arrest  of  judgment  were 
made  by  the  appellant,  in  the  order  named,  overruled,  and 
exceptions  reserved. 

The  court  then  rendered  judgment  in  favor  of  the  appel- 
lee in  the  amount  fixed  by  the  verdict. 

The  appellant  has  assigned  as  error  the  overruling  of  the 
motions  for  a  new  trial  and  in  arrest  of  judgment.  Some  of 
the  reasons  assigned  for  a  new  trial  are  assigned  as  inde- 
pendent errors.  This  is  not  a  proper  practice.  Where 
rulings  constitute  proper  grounds  for  a  new  trial  they  can 
not  be  assigned  on  appeal  as  independent  errors.  If  pre- 
sented to  the  trial  court  by  the  proper  motion,  they  are 
covered  by  an  assignment  of  error  on  that  motion ;  if  not 
so  presented,  they  can  not  be  made  available  in  this  court 
for  any  purpose.  Cole  v.  Kidd,  80  lud.  563;  Allen  v.  State, 
74  Ind.  216 ;  Bolin  v.  Simmons,  81  Ind.  92. 

We  will  consider  first  the  error  assigned  on  account  of  tho 
overruling  of  the  motion  in  arrest  of  judgment,  that  being 
the  order  of  discussion  pursued  by  counsel. 

It  is  contended  by  counsel  for  the  appellant  that  although 
it  was  admitted  in  the  White  Circuit  Court  that  a  new  trial 
had  been  granted  to  the  appellant  by  the  circuit  court  of 
Pulaski  county,  the  circuit  court  of  White  county  did  not 
have  jurisdiction  to  try  the  case,  because  it  was  shown  by 
the  transcript,  so  far  as  made  out,  of  the  proceedings  in  Pu- 
laski county,  that  the  case  had  been  tried  there,  judgment 
rendered,  motion  for  a  new  trial  overruled,  and  stay  of  exe- 
cution entered. 

Notwithstanding  what  thus  appears  from  the  transcript,  it 
may  be  that  subsequent  to  the  term  of  the  Pulaski  circuit 
court,  where  said  trial  was  had,  judgment  rendered,  and  mo- 
tion for  a  new  trial  overruled,  a  new  trial  was  obtained  by 
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the  appellant  under  the  provisions  of  section  563  of  the  code. 
And  if  so  the  agreement  of  counsel  that  a  new  trial  had  been 
granted  would  in  no  way  impeach  the  transcript  of  the  pro- 
ceedings had  in  the  cause,  as  presented  in  the  record  before 
us. 

We  think  the  agreement,  or  admission^  signed  by  the  at- 
torneys, filed  in  open  court,  and  duly  spread  upon  the  order 
book,  became  a  valid  part  of  the  proceedings  in  the  cause. 
In  our  opinion  it  was  an  agreement  which  the  attorneys  had 
a  right,  in  that  way,  to  make,  and  that  it  is  now  binding  on 
the  parties. 

An  attorney  has  authority,  until  discharged  or  superseded 
by  another,  to  bind  his  client  in  an  action^  or  special  pro- 
ceeding, by  his  agreement  filed  with  the  clerk,  or  entered 
upon  the  minutes  of  the  court.     Section  968,  B.  S.  1881. 

In  the  case  of  American,  etc.,  Co,  v.  Qark,  123  Ind.  230, 
it  was  a  question  whether  or  not  there  had  been  an  agree- 
ment between  the  attorneys  that  an  application  for  a  new 
trial  might  be  made  at  the  ensuing  term.  The  court  said 
that  it  was  exceedingly  doubtful  whether  an  attorney  would 
have  authority  to  bind  his  client  by  such  an  agreement, 
unless  it  was  entered  upon  the  minutes  of  the  court,  or 
made  in  conformity  with  the  provisions  of  section  968  of 
the  code,  the  statute  to  which  we  have  referred. 

The  Supreme  Court  in  that  case,  in  efiect,  says  that  such 
an  agreement  on  the  part  of  the  attorney  would  have  been 
binding  on  the  client  if  that  statute  had  been  complied  with. 
And  yet  that  was  a  case  where  the  "  verdict,  or  decision " 
had  not  been  ^^  rendered  on  the  last  day  of  the  session,  or 
term  of  court." 

In  the  case  at  bar  the  statute  was  fully  complied  with,and 
we  can  see  no  reason  why  the  appellant  should  not  be  bound 
by  the  agreement  so  made  by  his  attorneys.  Especially 
should  it  be  so  in  a  case  like  this,  where  the  appellant  was 
in  attendance  upon  the  trial,  testifying  in  his  own  behalf,  and 
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presumably  present  and  consenting  when  the  agreement  was 
made. 

The  new  iria]^  which  it  was  agreed  had  been  granted,  was 
awarded  to  the  appellant  upon  his  application. 

We  are  of  the  opinion  that  no  error  appears  in  the  record 
which  would  authorize  the  arrest  of  judgment. 

The  change  of  venue  from  Starke  to  White  county,  by 
the  agreement  of  the  parties,  gave  to  the  circuit  court  of  the 
latter  county,  jurisdiction  of  the  persons  of  the  parties  to 
the  suit,  and  the  law  gave  to  the  court  jurisdiction  of  the 
subject-matter.  Judah  v.  Trustees^  etc.,  23  Ind.  272 ;  6rar- 
ner  v.  Board,  27  Ind.  323 ;  WilleU  v.  Porter,  42  Ind.  250. 

Of  the  reasons  assigned  for  a^  new  trial,  counsel  for  the 
appellant,  in  their  brief,  complain  only  of  the  giving  of  in- 
structions four  and  five  by  the  court  on  its  own  motion. 

The  fourth  instruction  said  to  the  jury  that  if  they  found 
that  the  appellee  had  performed  work  and  labor  for  the  ap- 
pellant as  sued  for,  and  at  an .  agreed  price,  they  should  be 
governed  by  that  price  in  fixing  the  amount  of  their  verdict. 

The  fifth  instruction  charged  that  if  the  jury  found  that 
the  appellee  had  performed  work  and  labor  for  the  appellant 
as  sued  for,  and  that  there  was  no  special  contract  as  to  the 
price,  then  in  fixing  the  amount  of  their  verdict  they  should 
be  governed  by  what  the  work  was  reasonably  worth  as 
proven. 

The  suit  is  on  a  common  count  to  recover  for  the  value  of 
ditching  done  by  the  appellee  for  the  appellant.  Upon  the 
trial  the  appellee  testified  that  he  contracted  with  the  appel* 
lant  to  do  certain  specified  ditching,  for  which  he  was  to  be 
paid  eight  cents  per  cubic  yard.  It  also  appears  from  the 
evidence  that  the  appellee  did  not  entirely  complete  the 
ditching  which  he  undertook  to  do,  and,  therefore,  it  was, 
we  assume,  that  he  did  not  sue  on  the  contract. 

The  point  made  by  the  appellant's  counsel  against  the 
fourth  instruction,  as  we  understand  hira,  is  that  inasmuch 
as  the  appellee  sues  upon  the  implied  contract  or  liability  of 
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the  appellant  to  pay  the  reasonable  value  of  the  work  done, 
in  estimating  such  value  the  price  per  cubic  yard  would 
not  necessarily  be  eight  cents.  This  is  true,  and  the  fourth 
instruction  is  erroneous  in  that  respect.  But  the  error  was 
harmless,  for  there  was  no  controversy  or  conflict  in  the  evi- 
dence whatever  about  what  the  price  per  cubic  yard  ought 
to  be.  Eight  cents  was  the  only  sum  named,  and  the  evi- 
dence shows  that  the  appellant  paid  that  to  others  for  like 
^ork.  With  this  state  of  the  evidence,  neither  the  fourth 
nor  fifth  instructions  could  have  been  prejudicial  to  the  ap- 
pellant. 

An  erroneous  instruction,  if  harmless,  is  not  available  for 
the  reversal  of  a  judgment.  Atkinson  v.  Dailey,  107  Ind. 
117;  Qine  v.  Lindseyy  110  Ind.  337. 

We  are  not  permitted  to  reverse  a  judgment  where  it  ap- 
pears that  the  merits  of  the  cause  have  been  fairly  tried  and 
determined  in  the  court  below.  Section  658,  R.  S.  1881 ; 
AtldnBon  v.  Dailey,  supra ;  Winchester^  etc.,  Co.  v.  Carman, 
109  Ind.  31. 

The  judgment  is  affirmed,  with  costs. 

Filed  Maj  16, 1891. 


No.  196. 

Ambs  v.  Towle. 

Garnishment. — Vohmiary  PaymerU  by  G^omiBfcee.—JTepK^wiec.-— Where  one 
personally  summoned  as  garnishee  suffers  an  order  of  court  to  be  made 
against  him  by  default,  for  the  payment  to  the  plaintiff  of  money  he  is 
supposed  to  owe  the  principal  defendant,  he  can  not,  after  ascertaining? 
that  in  fact  he  owes  the  defendant  nothing,  recover  from  him  the  money 
paid  in  obedience  to  the  order,  as  in  such  case  the  payment  will  be 
deemed  to  have  been  voluntarily  made. 

From  the  Lake  Circuit  Court. 
J.  B,  Peterson^  for  appellant. 
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Reinhabb^  J. — This  actiou  was  brought  by  the  appellee 
against  the  appellant  in  the  court  below.  There  was  a  de- 
murrer to  the  complaint^  which  was  overruled,  and  this  rul- 
ing is  the  only  error  complained  of  by  the  appellant. 

The  facts  stated  in  the  complaint  are^  briefly^  these  : 

The  appellee  was  summoned  as  garnishee  before  a  justice 
of  the  peace  in  an  action  by  one  Samuel  Griffen  against  the 
appellant.  It  was  found  that  appellant  was  indebted  to  the 
said  Griffen  in  the  sum  of  $100,  and  that  appellee  was  in- 
debted to  the  appellant  in  the  sum  of  |200|  and  the  justice 
adjudged  that  the  appellee  should  pay  over  to  Griffen  a  suf- 
ficient amount  of  his  indebtedness  to  appellant  to  satisfy  the 
demand  of  Griffen. 

The  appellant  was  then  a  resident  of  Illinois^  and  the  only 
service  on  him  in  the  attachment  and  garnishment  proceed- 
ings was  notice  by  publication. 

The  appellee,  as  garnishee^  was  served  with  process  per- 
sonally, but  did  not  put  in  an  appearance,  and  suffered  the 
order  to  be  made  against  him  by  default.  Appellee  did  not 
then  know  how  the  account  stood  between  him  and  appel- 
lant, being  involved  in  litigation  with  him  in  the  courts  of 
Illinois,  and  not  until  long  after  the  order  had  been  made 
against  him  by  said  justice  of  the  peace  as  such  garnishee, 
did  he  ascertain  that  in  fact  he  owed  the  appellant  nothing, 
which  fact  was  ascertained  and  determined  by  the  court  in 
Illinois;  but  that  before  he  made  such  discovery  he  had  fully 
paid  the  amount  said  justice  had  ordered  him  to  pay  as 
garnishee.'  Before  bringing  this  action  he  demanded  back 
from  appellee  the  amount  of  money  so  paid  for  him,  but  met 
with  a  refusal,  and  hence  this  suit. 

The  sole  question  thus  presented  to  us  for  decision  is 
whether  the  facts  above  set  out  entitled  the  appellee  to  re- 
cover. 

We  have  not  been  favored  with  any  brief  by  the  appellee, 
and  are,  therefore,  not  advised  upon  what  theory  of  the  law 
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the  court  below  overruled  the  demurrer  and  held  the  com- 
plaint sufficient. 

The  garnishee^  as  we  have  seen,  had  been  brought  into 
court  regularly,  by  summons.  If  he  was  not  indebted  to  the 
appellant,  or  if  he  was  in  doubt  as  to  that  fact,  it  would  seem 
that  it  was  his  duty  to  come  into  court  and  set  up  his  de- 
fence to  the  proceedings  against  him  in  garnishment,  and 
having  failed  to  do  this,  he  was  at  least  prima  facie  guilty  of 
negligence  from  which  courts  would  not  relieve  him  unless 
he  succeeded,  in  some  way,  in  rebutting  this  presnmption  of 
negligence.  Drake  Attachment,  section  6686;  Emery  v. 
Royal,  117  Ind.  299. 

If  the  action  in  this  cause  can  be  sustained  at  all  it  must 
be  on  the  ground  that  money  paid  under  a  mistake  of  fact 
may  be  recovered.  If,  however,  such  payment  is  made  with 
a  knowledge  of  all  the  facts,  or  when  the  means  of  knowing 
the  facts  are  within  reach  of  the  person  making  the  payment, 
it  is  regarded  as  a  voluntary  payment,  and  there  can  be  no 
recovery.  Butt  v.  Jennings  School  7J>.,  81  Ind.  69 ;  Worley 
V.  Moore,  77  Ind.  567 ;  Connecticut  MiU.  Life  Ins.  Go.  v. 
Stewart,  95  Ind.  588. 

A  compulsory  payment  by  a  garnishee  is,  of  course,  a  dis- 
charge pro  tanto  of  the  garnishee's  indebtedness  to  the  prin- 
cipal defendant.  But  where  the  payment  is  not  compulsory 
it  will  be  no  protection  to  the  garnishee,  even  as  a  defence  to 
an  action  against  him  for  the  same  debt  by  the  principal  de- 
fendant, and  certainly  would  form  no  basis  for  a  cause  of  ac- 
tion by  the  garnishee  for  money  thus  voluntarily  paid  where 
nothing  was  owing  from  him.     Bigelow  Estop.  138. 

A  judgment,  or  order  of  court,  to  a  garnishee  for  the  pay- 
ment of  money  he  is  supposed  to  owe  his  creditor,  is  not  al- 
ways such  compulsory  process  as  will  protect  the  garnishee 
in  a  payment  made  thereon.  It  is  his  duty  to  see,  as  far  as 
may  be,  that  the  judgment,  or  order,  is  a  valid  one  ;  and  if 
he  suffer  an  order  to  be  made  against  him  by  default  when, 
in  fact  he  owed  nothing,  without  making  an  effort  to  show 
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that  fitct,  or  to  have  the  order  set  aside,  a  payment  thereon 
must  be  regarded  as  voluntary.  The  law  encourages  no  such 
laches.  In  a  controversy  between  the  garnishee  and  princi- 
pal defendant  after  the  payment  by  the  garnishee,  he  can  only 
set  up  such  payment  as  was  made  by  compulsion.  Nothing 
short  of  compulsion  will  entitle  him  to  claim  the  benefit  of 
the  payment  in  a  set-off,  and  certainly  he  could  not  obtain 
any  affirmative  relief  against  one  who  was,  in  fact,  not  his 
creditor,  for  the  payment  of  a  debt  he  was  not  compelled  to 
pay,  and  could,  with  proper  diligence,  have  avoided. 

We  think  a  payment,  under  such  circumstances,  amounts 
to  a  voluntary  payment,  and  can  not  be  recovered. 

We  need  not  agree  with  the  appellant's  counsel  that  the 
questions  involved  in  this  case  have  already  been  adjudi- 
cated. Doubtless  they  have  been,  as  between  the  plaintiff 
and  the  principal  defendant,  and  also  as  between  the  plain- 
tiff and  the  garnishee.  But  as  between  the  defendant  and 
garnishee  they  are  not  necessarily  so. 

The  judgment  is  reversed,  at  costs  of  appellee,  and 
cause  remanded,  with  instructions  to  the  court  below  to  sus- 
tain the  demurrer  to  the  complaint,  and  for  further  pro- 
ceedings not  inconsistent  with  this  opinion. 

Orumpackeb,  J.,  took  no  part  in  this  decision. 
Filed  May  16, 1891. 


No.  180. 

McAninch  v.  Hamilton. 

Appbllats  Goubt. — Compla%rU.^Suffieiency  o/.—A  complaint  which  is 
first  qnestioned  on  appeal  must ,  to  justify  a  reversal  of  the  judgment, 
wholly  omit  the  averment  of  material  and  necessary  facts,  essential  to 
the  existence  of  the  cause  of  action  attempted  to  he  stated. 

LiAJf  DliOBD  AND  Tknakt. — Breach  of  Parol  Agreement  to  Lease  LaruL — Dam- 
aget. — Insufieieney  of  Evidence. — For  evidence  held  insufficient  to  support 
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a  verdict  for  the  plaintiff  in  an  action  to  recover  damages  for  the  Tio- 
lation  of  a  parol  agreement  to  rent  land,  see  opinion. 

From  the  Clinton  Circuit  Court. 

t/.  V.  KerUf  for  appellant. 
.  J^.  BecUCf  for  appellee. 

BoBiNSON,  J. — This  action  was  commenced  by  the  appel- 
lee against  the  appellant  to  recover  damages  for  the  viola- 
tion of  a  parol  agreement  for  the  leasing  of  certain  lands  hj 
the  appellant  to  appellee.  The  complaint'  is  in  two  para- 
graphs^ with  substantially  the  same  averments.  The  appel- 
lee alleges  that  on  the  —  day  of  February,  1889,  he  entered 
into  a  parol  agreement  with  the  appellant  by  which  the  ap- 
pellant agreed  to  lease  and  rent  to  the  appellee  for  a  period 
of  one  year  the  real  estate  described  in  the  complaint  at  an 
annual  rent  of  $135;  that  the  appellee  should  give  the 
appellant  his  promissory  note  for  said  sum,  payable 
to  appellant's  husband,  due  January  1st,  1890,  with  se- 
curity, and  that  it  was  agreed  to  accept  one  Harvey 
Rice  as  surety  thereon ;  that  said  lease  was  to  run 
one  year  from  March  1st,  1889,  to  March  1st,  1890;  that,  re- 
lying upon  the  contract  and  agreement  of  leasing  as  afore- 
said, appellee  began  work  upon  said  real  estate,  and  to  pre- 
pare the  same  for  farming  and  cultivation  for  the  coming 
season ;  that  by  virtue  of  said  contract,  and  by  order  and 
direction  of  the  appellant,  and  by  and  with  her  knowledge  and 
consent,  he  hauled  a  large  amount  of  manure  and  caused  the 
same  to  be  placed  upon  said  land,  and  also  prepared  for  plant- 
ing and  gardening  a  part  thereof;  that  he  was  engaged  in 
said  work  for  the  period  of  —  days,  and  that  his  services 
therefor  were  reasonably  worth  the  sum  of  fifty  dollars ;  that, 
relying  upon  said  contract,  appellee  made  necessary  prep- 
arations to  move  upon  and  farm  said  land';  that  in  so  doing 
he  was  put  to  large  expense  of  time  and  money,  to  wit,  one 
hundred  dollars;  that,  on  the  —  day  of  March,  1889,  at  the 
request  and  direction  of  the  appellant,  the  appellee  tendered 
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to  the  appellant  his  promissory  note,  payable  as  directed,  to 
appellant's  husband  for  the  said  sum  of  f  136,  dated  March 
1st,  1889,  due  in  ten  months  after  date,  with  said  Harvey  A. 
Bice  as  surety  thereon,  and  demanded  possession  of  said  real 
estate ;  that  appellant  refused  to  accept  said  note  and  deliver 
appellee  possession  thereof  as  provided  for  in  said  contract, 
and  continuously  refused  such  possession,  although  frequently 
requested  to  deliver  the  same. 

The  complaint  also  alleges,  with  much  certainty  and  par- 
ticularity, a  compliance  by  the  appellee  with  the  terms  of  the 
contract,  as  well  as  the  nature  and  character  of  the  damages 
he  sustained  in  being  kept  out  of  the  possession  of  said  real 
estate,  and  demands  judgment,  etc. 

The  appellant  answered  in  two  paragraphs : 

First   General  denial. 

Second.   Settlement  before  the  commencement  of  the  suit. 

The  appellee  replied  by  general  denial. 

The  cause  was  tried  by  a  jury,  resulting  in  a  verdict  for 
the  appellee  for  $60,  and  judgment  was  rendered  on  the  ver* 
diet  over  a  motion  for  new  trial.  The  evidence  is  in  the 
record. 

Under  the  assignment  of  errors  the  sufficiency  of  the  com- 
plaint is  challenged  in  this  court,  for  the  first  time,  on  the 
ground  "  that  it  does  not  state  facts  sufficient  to  constitute 
a  cause  of  action.''  An  assignment  of  error  of  this  character 
questions  the  sufficiency  of  the  complaint,  after  verdict  and 
judgment  thereon.  With  the  curative  effect  of  such  verdict 
and  judgment,  under  the  presumptions  indulged  in  their  fiivor 
and  support,  when  thus  questioned,  the  complaint,  must  be 
radically  and  fatally  defective.  It  must  wholly  omit  the 
averment  of  material  and  necessary  facts,  essential  to  the  ex- 
istence of  the  cause  of  action  attempted  to  be  stated,  to  au- 
thorize or  justify  the  reversal  of  the  judgment  by  an  appel- 
late court  on  account  of  such  complaint.  Smith  v.  Smithy 
106  Ind.  4S. 

But  the  complaint  in  this  action  for  the  recovery  of  dam- 
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ages  by  reason  of  the  breach  of  the  contract  therein 
alleged,  was  sufficient  on  demurrer,  and  it  was  certaiuly 
sufficient  when  called  in  question,  after  verdict  and  judg- 
ment thereon,  for  the  first  time  in  this  court. 

Under  the  alleged  error  of  the  circuit  court  in  overruling 
the  motion  for  a  new  trial,  appellant's  counsel  insists,  with 
much  confidence,  that  the  verdict  of  the  jury  was  not  sus- 
tained by  sufficient  evidence,  was  contrary  to  law,  was  ex- 
cessive, and,  at  most,  should  have  been  for  merely  a  nomi- 
nal sum,  and  that  there  was  no  evidence  to  sustain  the  ver- 
dict for  more  than  a  nominal  sum. 

We  have  carefully  read  and  examined  the  evidence,  and 
our  conclusion  accords  with  the  appellant.  We  think  that 
there  is  much  merit  in  this  claim. 

The  evidence  shows  the  following  facts:  Previous  to 
March  1st,  1889,  negotiations  were  being  carried  on  between 
the  appellee  and  appellant  in  relation  to  leasing  the  forty- 
acre  tract  of  land  described  in  the  complaint,  which  nego- 
tiations resulted  in  the  consummation  of  a  parol  agreement 
whereby  the  appellant  leased  to  the  appellee  the  described 
land  for  the  term  of  one  year  from  April  1st,  1889,  at  an 
annual  rental  of  one  hundred  and  thirty-five  dollars,  for 
which  the  Appellee  was  to  execute  his  note  payable  in  bank, 
dated  March  1st,  1889,  due  in  ten  months,  with  one  Harvey 
Rice  as  his  surety.  The  appellee  did  not  execute  his  note 
on  the  1st  of  March,  as  agreed  upon,  after  which  time  ap- 
pellant demanded  the  execution  of  the  note.  There  was 
still  some  delay  when  again,  on  the  25th  of  March,  appel- 
lant, through  her  husband  as  her  agent,  demanded  the  exe- 
cution of  the  note,  as  he  claims,  on  that  day,  but  appellee 
claims,  in  his  evidence,  that  time  was  waived  so  it  was 
done  that  week ;  that  on  the  28th  of  March,  appellee,  with 
the  surety  named,  signed  the  note  dated  March  1st,  1889, 
due  in  ten  months,  payable  in  bank  to  appellant's  husband 
for  the  amount  and  in  all  things  in  accordance  with  the 
agreement,  and  on  that  day  tendered  said  note  to  appellant 
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and  her  husband^  as  her  agent^  and  demanded  possession  of 
the  real  estate  under  the  agreement,  which  note  they  refused 
to  accept  and  refused  to  give  appellee  possession  under  the 
agreement.  The  claim  is  then  made  by  appellant  that  there 
was  a  settlement,  but  there  is  a  conflict  on  this  claim^  appel- 
lee claiming  it  was  a  settlement  of  other  matters  and  did 
not  include  his  claim  for  damages  growing  out  of  the  breach 
of  the  agreement  for  the  lease  of  the  real  estate. 

By  the  appellee's  evidence  it  is  shown  that  before  the  con- 
troversy arose  over  the  execution  of  the  note,  and  before 
the  term  of  the  lease  was  to  commence  to  run,  under 
his  own  proposition  he  hauled  three  loads  of  manure  and 
placed  it  on  the  real  estate,  sowed  a  bed  of  lettuce  iu  the 
garden  and  spent  a  quarter  of  a  day  in  putting  out  the  fire 
that  had  caught  in  some  grass.  The  amount  of  work  done 
was  merely  nominal  in  value. 

There  were  from  twenty-five  to  thirty  acres  of  cleared  land, 
including  about  two  acres  occupied  by  house  and  stable  and 
used  as  a  garden,  the  remaining  part  of  the  land  was  not 
shown  to  be  of  any  rental  value  for  any  purpose.  There 
was  a  four-room  frame  house,  and  a  stable  built  with  poles 
set  in  the  ground  and  boarded  up,  on  the  premises. 

Upon  the  question  of  the  measure  of  damages  the  evidence 
on  behalf  of  the  appellee  was  as  follows : 

The  appellee  testified,  on  direct  examination,  that  there 
were  thirty  acres  of  the  land  in  cultivation,  including  the 
barn  lot,  house  and  yard. 

Appellee  was  then  permitted  by  the  court  to  answer  the 
following  question : 

*^  You  may  state  to  the  jury  what,  in  your  opinion,  the 
use  and  occupancy  of  the  land  for  the  period  of  one  year, 
beginning  March  1,  1889,  and  ending  March  1,  1890,  is 
worth  ?  " 

Appellee  answered  :     ''  Three  hundred  dollars.'' 

On  cross-examination  the  appellee  stated  that  he  knew 
Vol.  1.— 28 


434        APPELLATE  <X)URT  OF  INDIANA, 


McAninch'v.  Hamilton. 


nothing  of  the  value  of  rents  in  that  neighborhood,  although 
he  lived  within  forty  rods  of  the  premises,  but  that  the 
house,  stable  and  garden  were  worth  f  5  per  month ;  that 
when  the  agreement  of  lease  was  entered  into  one  bundi'ed 
and  thirty-five  dollars  was  a  fair  annual  rental  of  the  prem- 
ises. 

The  question  as  to  the  value  of  the  use  and  occu- 
pancy of  the  land  for  the  period  of  one  year,  beginning 
March  1,  1889,  and  ending  March  1,  1890,  was  propounded 
to  M.  N.  Belknap,  a  witness  on  behalf  of  appellee,  who 
answered : 

"  The  rental  value  would  probably  be  worth  one  hundred 
twenty-five  or  one  hundred  and  thirty  dollars/' 

John  Sheets,  on  behalf  of  appellant,  on  direct  examina- 
tion answered  the  question  as  to  the  yalue  of  use  and  occu- 
pation of  the  land  for  the  term  of  the  tenancy,  at  three  hun- 
dred dollars.  On  cross-examination  the  witness  placed  the 
rental  value  at  $4.40  to  $4.50  per  acre  for  the  thirty  acres 
of  cleared  land,  and  estimating  the  use  and  occupancy  at 
$300,  stated  :  '^  The  rental  value,  a<«  I  understand  it,  is  about 
what  a  man  had  to  pay  for  the  privilege  of  farming  ground, 
and  the  difference  between  that  is  what  he  raises  outside, 
counting  labor  and  expenses;  he  could  raise  enough  stuff  to 
sell  $300  worth ;  sometimes,  when  a  season  is  like  it  was 
last  year,  people  will  lose  by  giving  cash  rents.'' 

Harvey  Rice,  a  witness  on  behalf  of  the  appellee,  on  di- 
rect examination,  answered  the  question  as  to  the  value  of 
the  use  and  occupancy  of  the  land  for  the  term  of  the  lease 
at  three  hundred  dollars,  but  on  cross-examination  said  the 
fair  annual  rental  value  of  the  land  was  one  hundred  and 
thirty -five  dollars ;  that  in  his  estimate  of  the  value  of  the 
use  and  occupation  at  three  hundred  dollars,  he  meant  what 
would  be  sold  off  it  in  a  year,  which  would  include  labor, 
expense,  trouble  and  worry  in  raising  it ;  that  there  might 
be  a  failure  of  crops,  but  there  could  be  three  hundred  dol- 
lars' worth  of  produce  sold  off  the  farm  in  case  it  was  a 
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good  season  and  the  land  well  tended.  If  it  was  not  an 
average  season  there  would  not  be  that  much^  and  if  it  was 
not  well  farmed  there  would  not  be  that  much. 

This  was  all  the  evidence  in  the  case  that  related  to  the 
measure  of  damages.  In  the  determination  of  this  question 
under  the  evidence  we  do  not  overlook  the  long  and  well 
established  rule  that  if  the  evidence  tends  to  sustain  the  ver- 
dict we  can  not  reverse  the  case. 

It  therefore  became  an  important  question^  under  the  con- 
tract sued  on,  being  executory,  to  look  to  the  law  as  to  the 
measure  of  damages  as  applied  to  the  evidence  in  this  case. 

In  the  case  of  Cincinnati^  etc.,  R.  W.  do.  v.  LuteSy  112  Ind. 
276,  it  is  held,  that  "  The  party  who  has  been  wrongfully  de« 
prived  of  the  gains  and  profits  of  an  executory  contract  may 
recover  as  an  equivalent,  and  by  way  of  damages,  the  dif- 
ference between  the  contract  price — the  amount  which  he 
would  have  earned  and  been  entitled  to  recover  on  perform- 
ance— and  the  amount  which  it  would  have  cost  him  to  per- 
form the  contract.  In  estimating  such  cost,  allowance  must  be 
made  for  every  item  of  cost  and  expense  necessarily  attend- 
ing a  full  compliance  on  his  part ;  and,  in  estimating  his  prof- 
its, merely  speculative  and  conjectural  damages  should  be  ex- 
cluded." See,  also,  Dunn  v.  Johnson,  33  Ind.  54;  Hadlcy 
V.  Praiher,  64  Ind.  137 ;  Fairfield  v.  Jeffreys,  68  Ind.  578 ; 
Gassidy  v.  Le  Fevre,  45  N.  Y.  562 ;  Devlin  v.  Mayor,  etc,, 
63  N.  Y.  8. 

There  was  no  evidence  as  to  the  value  of  the  lease  after 
the  payment  of  the  rental  agreed  upon,  from  which  it  could 
be  inferred  that  appellee  had  sustained  anything  more  than 
nominal  damages,  and  the  statement  of  the  witnesses  as  to 
the  value  of  the  use  and  occupation  of  the  land  when  ex- 
plained on  cross-examination  did  not  amount  to  anything 
more  than  merely  speculative  and  conjectural  damages.  There 
was  no  evidence  whatever  showing  the  cost  and  expenditure 
necessary  to  comply  with  the  contract;  in  fact  there  was  a 
total  failure  of  proof  upon  which  to  predicate  a  verdict  for 
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more  than  nominal  damages.  We  must,  therefore,  conclude 
that^  allowing  the  benefit  of  all  legal  intendments  or  in- 
ferences in  favor  of  the  appellee,  there  was  no  evidence  to 
sustain  the  verdict. 

Other  errors  are  complained  of^  but  as  our  conclusion  re- 
quires a  reversal  of  the  cause^  it  is  unnecessary  to  consider 
them. 

The  cause  is  reversed,  with  instructions  to  grant  a  new 
trial,  at  costs  of  the  appellee. 

Filed  May  15, 1891. 


No.  190. 

OvEBTON  V.  The  Indiana,  BLOOMiNaTON  and  Westebk 

Railway  Company. 

Bailsoad. — Killing  Stock, —  Wilful  It^ry, — Evidence, — ^In  an  action  against 
a  railroad  company  for  wilfully  killing  plaintiff's  cow,  a  witness  for 
plaintiff  testified  that  the  train  came  almost  to  a  stop  about  a  thousand 
feet  from  the  crossing  where  the  cow  was  standing ;  that  she  could  be 
seen  bj  one  upon  the  engine  for  a  half-mile ;  that  the  train  started  up  and 
increased  its  speed  to  thirty  miles  an  hour  until  it  struck  the  cow,  and 
then  ran  much  slower ;  that  the  engineer  was  looking  out  of  the  cab  in 
the  direction  of  the  crossing,  but  gave  no  signal,  and  made  no  attempt 
to  frighten  her  from  the  track.  The  engineer  testified  that  he  did  not 
see  the  cow  in  time  to  avoid  striking  her ;  that  he  tried  to  stop  his  en- 
gine, and  that  he  did  not  intend  to  kill  her. 

Held,  that  it  was  error  to  withdraw  the  case  from  the  jury,  as  it  was  for 
them  to  say  whether  the  killing  was  wilful. 

Sams. — No  BrewmpUon  that  Animal  toiU  Leave  Track. — An  engineer  has  no 
right  to  presume  that  a  cow  or  other  animal  will  leave  the  track  as  the 
engine  approaches  in  time  to  avoid  injury. 

Instruction.— Ferdic^.—- YF%€i»  Court  May  Direct.— Where  there  is  an  ab- 
solute failure  of  evidence  upon  a  material  point  in  a  given  case,  it  is 
within  the  power  of  the  court  to  direct  the  verdict ;  but  where  the  evi- 
dence is  conflicting,  or  where  it  is  of  such  a  character  that  different 


NOVEMBER  TERM,  1890.  437 

r 

Overton  «.  The  Indiana,  Bloomington  and  Western  Bailwaj  Companj. 

inferences  may  reasonably  be  drawn  from  it,  the  court  has  no  right  to 
withdraw  it  from  the  jury. 

From  the  Clinton  Circuit  Court. 

if.  E,  Clodfelier  and  H.  C.  Sheridan^  for  appellant. 
W,  R,  MoorCy  P.  8.  Kennedy  and  S.  C.  Kennedy,  for  ap- 
pellee. 

Cbumpaceeb,  J. — This  suit  was  brought  by  Overton 
against  the  railroad  company  to  recover  damages  for  wil- 
fully and  purposely  killing  a  cow  owned  by  him,  at  a  public 
street  crossing  in  the  city  of  Crawfordsville. 

The  case  was  commenced  in  the  Montgomery  Circuit 
Court  and  taken  to  the  Clinton  Circuit  Court  on  change 
of  venue,  where  it  was  tried  by  a  jury^  and,  under  the  direc- 
tion of  the  court,  a  verdict  was  returned  for  the  company. 

A  motion  for  a  new  trial  was  filed  and  overruled,  and  ap- 
pellant excepted. 

The  overruling  of  this  motion  is  the  only  error  assigned 
upon  appeal,  and  the  only  question  discussed  by  counsel  re- 
lates to  the  alleged  error  of  the  court  in  directing  a  verdict 
for  the  appellee. 

A  former  trial  was  had  and  resulted  in  a  judgment  for  the 
plaintiff  below,  which  was  reversed  in  the  Supreme  Court 
because  of  the  insufficiency  of  the  evidence.  Indiana^  etc., 
R.  W.  Co.  V.  Overton,  117  Ind.  253. 

It  is  insisted  now  that  important  evidence  was  intro- 
duced at  the  last  trial  which  was  not  heard  at  the  former, 
and  that  it  was  of  such  a  character  that  the  jury  would  have 
been  warranted  in  finding  a  wilful  killing  of  the  cow  by  the 
servants  of  the  appellee,  and  consequently  it  was  error  to 
withdraw  the  case  from  the  jury. 

But  two  witnesses  testified  to  the  manner  and  circum- 
stances of  the  collision. 

James  M.  Williams,  a  witness  on  behalf  of  the  appellant, 
testified,  in  substance,  that  he  was  working  upon  a  house 
near  the  railroad  track,  in  plain  view  of  the  crossing,  at  the 
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time  the  animal  was  killed^  and  saw  the  engine  strike  her ; 
that  the  engine  was  attached  to  a  passenger  train  running 
westward^  at  about  9  o'clock  a.  m.^  and  that  the  train  halted 
and  oame  very  near  to  a  stop  about  a  thousand  feet  east  of 
the  crossing,  and  at  this  time  the  animal  was  standing  upon 
the  crossing  and  continued  to  stand  there  until  she  was 
knocked  off  by  the  engine;  that  the  track  was  perfectly 
straight^  and  the  condition  of  the  atmosphere  was  such 
that  the  cow  could  be  plainly  seen  by  one  upon  the  engine 
for  at  least  a  half-mile ;  that  the  train  started  up  frbm  the 
point  where  it  had  halted,  and  increased  its  speed  from  that 
time  until  the  collision,  at  which  time  it  was  running  at 
the  rate  of  from  twenty-eight  to  thirty  miles  an  hour,  and 
immediately  after  the  collision  the  rate  of  speed  was  ma- 
terially diminished ;  that  the  engineer  was  looking  out  of 
the  cab  in  the  direction  of  the  crossing  all  of  the  time  from 
the  point  where  the  train  halted  until  it  passed  the  crossing, 
but  the  whistle  was  not  blown  nor  the  stock  alarm  given, 
nor  any  effort  made  to  frighten  the  animal  from  the  track; 
that  the  force  of  the  collision  was  so  violent  that  it  threw 
the  cow  a  distance  of  forty-eight  feet  to  the  side  of  the  rail- 
road through  a  panel  of  fence,  and  that  the  crossing  was  in  a 
populous  place  in  the  city  of  Crawfordsville,  and  upon  a 
much  travelled  street. 

An  ordinance  of  the  city  was  read  in  evidence,  which 
made  it  unlawful  for  any  locomotive  engine  or  railway  train 
to  run  at  a  higher  rate  of  speed  than  four  miles  an  hour 
within  the  corporate  limits. 

The  engineer  on  the  train  that  killed  the  animal  testified 
on  behalf  of  appellee,  to  the  effect  that  he  was  on  the  look- 
out for  a  considerable  distance  before  the  train  reached  the 
crossing,  and  he  first  saw  the  cow  slowly  approaching  the 
crossing  about  twelve  feet  from  the  track  when  the  engine 
was  about  one  hundred  and  fifty  feet  away,  and  it  was  about 
one  hundred  feet  away  when  the  cow  reached  the  track,  and 
was  running  at  the  rate  of  from  twelve  to  fifteen  miles  ao 
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hoar,  and  it  was  impossible  then  to  stop  the  train  in  time  to 
avoid  the  collision ;  that  he  applied  the  brakes  as  soon  as  he 
saw  the  oow,  but  it  was  too  late  to  do  any  good. 

He  also  testified  that  he  did  not  intend  to  kill  or  injure 
the  animal. 

Questions  of  fact  are  generally  to  be  determined  by  the 
jury,  but  where  there  is  an  absolute  failure  of  evidence  upon 
a  material  point  in  a  given  case,  it  is  within  the  power  of  the 
court  to  direct  the  verdict.  But  where  the  evidence  is  con- 
flicting, or  where  it  is  of  such  a  character  that  different  in- 
ferences may  reasonably  be  drawn  from  it,  the  court  has 
no  right  to  withdraw  it  from  the  jury.  Hall  v.  Durham,  109 
Ind.  434 ;  Wabash,  etc.,  R.  W.  Co.  v.  Williarnson,  104  Ind. 
164 ;  Adams  v.  Kennedy,  90  Ind.  318  ;  Weia  v.  Oity  of  Mad" 
ison,  76  Ind.  241 ;  American  Ins.  Co.  v.  Butler,  70  Ind.  1. 

The  question  in  this  case  is,  would  the  jury  have  been  jus- 
tified under  the  evidence  in  finding  a  wilful  killing  of  the 
animal  ?  If  so,  the  judgment  must  be  reversed,  otherwise  it 
must  be  affirmed. 

The  action  being  predicated  upon  a  wilful  injury,  facts 
simply  tending  to  prove  negligence  can  not  be  considered. 

The  engineer  disclaimed  any  intention  to  kill  or  injure  the 
animal,  and  there  was  no  evidence  of  a  contrary  intention 
except  what  might  be  inferred  from  the  circumstances  con- 
nected with  the  affair.  It  was  not  necessary,  however,  in 
order  to  fix  a  liability  in  this  case,  to  prove  a  positive 
actual  intention  to  injure.  If  one  recklessly  injures  the  per- 
son or  property  of  another  under  such  circumstances  as  to 
evince  an  entire  disregard  of  the  consequences,  an  intention 
to  inflict  the  injury  will  be  supplied  by  construction  of  law, 
and  he  will  be  charged  with  responsibility  as  for  a  wilful  in* 
jary,  without  regard  to  his  actual  intention.  The  law  upon 
this  subject  was  very  satisfactorily  announced  in  the  ex* 
haustive  opinion  of  Elliott,  J.,  in  the  case  of  Palmer  v. 
Chicago,  eic,  R.  R.  Co.,  112  Ind.  260.  See,  also,  Chicago, 
tic.,  R.  R.  Co.  V.  Nash,  ante,  p.  298. 
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In  the  case  before  us  the  question  of  the  credibility  of  the 
witnesses  was  solely  for  the  jury,  and  they  might  very  prop- 
erly have  accredited  the  testimony  of  the  witness  Williams 
as  against  the  testimony  of  the  engineer,  and  found  therefrom 
that  when  the  train  was  a  thousand  feet  from  the  crossing, 
and  under  perfect  control,  the  engineer  saw  the  cow  upon  the 
track,  and  from  that  point  the  speed  of  the  train  was  con* 
tinually  increased  until  the  collision,  and  then  was  materially 
diminished,  and  that  no  stock  alarm  was  given,  or  any  effort 
made  whatever  to  frighten  the  animal  from  the  track.  This 
occurred  in  a  populous  part  of  the  city,  and  in  violation  of 
an  ordinance  limiting  the  rate  of  speed  of  trains  to  four  miles 
an  hour.  The  engineer  had  no  right  to  presume  that  the 
animal  would  leave  the  track  as  the  engine  approached,  and 
thus  avoid  the  injury,  as  might  be  expected  of  a  rational 
being. 

•  In  the  case  of  Dennis  v.  Louisville,  etc..  iJ.  W.  Oo.,  116 
Ind.  42,  the  court  said  :  '^  There  can  be  no  presumption  that 
a  horse  or  a  cow  will  step  from  the  track  in  time  to  avoid 
injury." 

When  this  case  was  first  tried  the  engineer  was  the  only 
witness  who  testified  to  the  manner  and  circumstances  of  the 
collision.  It  was  said  in  the  opinion  on  the  former  appeal : 
'^  The  engineer  in  charge  of  the  engine  testified  that  he  did 
not  see  the  cow  upon  the  track  until  he  was  within  about  one 
hundred  feet  of  the  crossing,  and  that  be  had  no  intention 
whatever  of  running  upon  the  animal.  There  is  not  a  syl- 
lable of  testimony,  nor  are  there  any  circumstances,  tending 
to  contradict  the  engineer's  evidence."  Indiana,  etc.,  B. 
W.  Co.  V.  Overton,  supra. 

Upon  this  state  of  the  evidence  the  judgment  was  rightly 
reversed,  but  as  the  case  comes  to  us  there  was  evidence 
from  which  the  jury  might  fairly  have  inferred  a  constractive 
intention  to  run  down  the  animal,  if  not  an  actual  intentioo 
so  to  do. 
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Oar  eonolusion  is  that  the  trial  ooart  erred  in  ingtracting 
the  jary  to  find  for  the  appellee. 

We  have  not  been  aided  in  the  solution  of  the  questions 
involved  in  the  case  by  any  brief  or  argument  on  behalf  of 
the  appellee. 

The  judgment  is  reversed,  with  costs,  with  instructions  to 
the  trial  court  to  sustain  the  motion  for  a  new  trial. 

FUed  May  16, 1801. 


No.  67. 

The  State,  ex  rel.  Haines  et  al.,  v.  Pabbtsh  et  al. 

DrvoBOB. — Ijfed  on  Property  R%ghia.^Judgniml  ConduBwe,—SeparaU  Prop- 
erty q^  Wife, — A  diyorce,  in  this  State,  ends  all  rights  dependent  on  mar- 
riage, and  not  actually  vested ;  divests  each  party  of  executory  property 
rights  having  no  basis  except  the  coverture,  and  whatever  rests  on  mar- 
riage falls  with  it.  The  judgment  is  conclusive  as  to  questions  con- 
cerning property  rights  growing  out  of  the  marital  relation,  such  ques- 
tions being  adjudicatea  by  the  decree.  But  the  separate  property  of 
the  wife  is  not  affected  by  the  decree,  even  though  her  husband  hold  it 
in  trust  for  her. 

GuABDiAN  AND  Wabd.— Jfamo^c  cf  Ward,— Accounting, — The  marriage 
of  a  female  ward  to  a  person  of  full  age  terminates  the  guardianship, 
and  the  guardian  must  then  account.  Upon  such  marriage  the  fiduciary 
relation  ceases,  and  her  guardian  becomes  her  debtor  for  the  remainder 
in  his  hands. 

Sake. — Paymenl  to  Ward^a  Htuband. — An  infant  ward  is  bound  by  a  pay- 
ment made  to  her  husband,  by  her  guardian,  with  her  consent. 

Sajix. — Etteppel  by  Reeitab  in  Quardicm's  Bond, — A  guardian  and  his 
surety  are  estopped  from  disputing  the  authority  of  the  court  to  appoint 
him  guardian,  and  from  denying  that  he  was  guardian,  as  recited  in 
the  bond,  for  the  purpose  of  excusing  a  retention  of  the  ward's  prop- 
erty. 

Samk. — Allowance  for  Senrieee, — Failure  to  Perform  Duiy, — A  guardian  can 
not  claim  an  allowance  for  services,  when  sued  on  his  bond,  if  he  has 
failed  to  perform  his  statutory  duty  as  such  guardian. 

Sake. — Quardian  Marrying  Ward  and  Living  in  Her  Honae, — If  a  guardian 
marry  hu  infant  ward,  and  live  with  her  in  her  house  as  their  home ; 


442        APPELLATE  COURT  OF  INDIANA, 

The  State,  ev  reL  HahwB  ti  oL,  v.  Parrish  el  a/. 

or  if  he  rent  snch  hoose,  with  ber  consent,  and  the  rent  received  by  him 
is  used  and  expended  by  him  and  her  for  provisions  to  live  on  and  for 
necessaries  in  housekeeping,  he  is  not  liable  on  his  bond  for  the  rent  of 
such  property  or  for  the  money  so  received. 
Pleading. — Patiial  Antwer  <u  a  Flea  m  Bar. — A  partial  answer  can  not 
serve  as  an  answer  in  complete  bar. 

From  the  Warren  Circuit  Coart. 

W.  X.  Raboum,  for  appellant. 
TT.  P.  RhodeSy  for  appellees. 

Black,  C.  J. — This  was  an  action,  upon  the  relation  of 
Lulu  Haines  and  her  husband,  Joseph  Haines,  upon  a  guar- 
dian's bond,  in  the  sum  of  six  hundred  dollars  alleged  by 
the  complaint  to  have  been  filed  by  the  appellee,  George  W. 
Parrish,  as  principal,  with  the  other  appellees  as  his  sureties, 
upon  the  appointment  of  said  George  W.  Parrish  as  guardian 
of  the  relatrix,  then  Lulu  Parrish,  by  the  Warren  Circuit 
Court. 

The  complaint  showed  the  approval  of  the  bond  by  said 
court,  on  the  20th  day  of  March,  1886,  and  alleged  that  said 
George  W.  Parrish  immediately  entered  upon  the  duties  of 
the  trust,  and  possessed  himself  of  the  money  of  said  ward 
in  the  sum  of  six  hundred  dollars. 

The  breaches  alleged  were,  in  substance,  as  follows  : 

First.  That  said  guardian  had  failed  and  refused,  and  still 
failed  and  refused,  to  make  and  file  an  inventory  of  the  prop- 
erty of  said  ward  which  came  into  his  hands. 

Second.  That  he  had  never  filed  in  said  court  any  report 
of  the  receipts  and  disbursements,  or  other  matters  required 
of  him  by  law,  though  nearly  three  years  had  elapsed  since 
said  appointment. 

Third.  That  notwithstanding  said  trust  was  termina- 
ted on  the  22d  of  October,  1888,  by  the  ward's  marriage 
with  said  Joseph  Haines,  a  person  of  the  age  of  twenty-two 
years,  and  immediately  after  said  marriage  the  relators  de- 
manded of  said  guardian  an  accounting  and  settlement,  be 
had  failed  and  refused  to  account  and  to  make  settlement,  or 
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anj  report  in  said  trusty  and  had  failed  and  refused  to  pay  to 
the  relators  the  moneys  due  them  in  said  trust ;  and  that 
there  was  due  said  ward^  in  the  hands  of  said  guardian,  on 
account  of  said  guardianship,  two  hundred  dollars,  and  he 
refused  to  pay  the  same. 

Fourth.  That  the  guardian  had  wholly  failed  to  loan  the 
ward's  money  at  interest,  and  it  could  have  been  loaned  at 
eight  per  cent,  interest ;  but  he  had  converted  it  to  his  own 
use,  and  wholly  failed  and  refused  to  account  for  it  and  to 
pay  it  to  the  ward. 

tyih.  That  the  guardian  had  collected  large  sums  of 
money  on  the  rent  of  the  ward's  realty,  the  exact  amount  of 
which  the  relatrix  did  not  know,  and  he  had  occupied  and 
used  the  ward's  realty,  for  none  of  which  he  rendered  an  ac- 
count to  the  ward  or  to  the  court,  and  all  of  which  he  re- 
fused to  account  for,  and  wholly  refused  to  pay  the  ward. 

The  complaint  contains  further  allegations,  apparently  in- 
tended not  as  a  part  of  any  one  breach,  but  as  a  general  con- 
clusion, to  the  effect  that,  on  the  22d  of  October,  1888,  the 
relatrix,  yet  under  the  age  of  twenty-one  years,  was  duly 
married  to  her  co-relator,  alleged  to  be  a  person  over  the 
age  of  twenty-one  years;  that,  before  the  commencement  of 
this  action,  the  relators  notified  said  guardian  of  their  mar- 
riage, and  demanded  of  him  a  settlement,  and  that  he  pay 
over  to  the  relatrix  all  moneys  in  his  hands  due  her  in  said 
trust,  and  that  he  failed  and  refused  to  do  the  same ;  that 
there  was  in  the  hands  of  said  guardian  of  the  moneys  of 
said  trust  the  sum  of  two  hundred  dollars,  which  was  due  to 
the  relatrix  and  wholly  unpaid. 

An  answer  in  six  paragraphs  was  filed.  A  demurrer  was 
sustained  as  to  the  third  and  fiflh  paragraphs,  and  was  over- 
ruled as  to  the  other  paragraphs. 

The  action  of  the  court  in  overruling  the  demurrer  to  the 
first,  second,  fourth  and  sixth  paragraphs  of  answer  is  pre- 
sented in  this  court  for  review. 

The  first,  second  and   fourth  paragraphs  were  each  ad- 
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dressed  to  the  first,  seoond,  third  and  fourth  breaches  as- 
signed in  the  complaint. 

The  first  paragraph  alleged^  in  substance,  that,  at  the  time 
the  bond  was  given  the  appellee  Parish  was  the  husband 
of  the  f elatrix,  and  was  over  twenty-one  years  of  age ;  that 
the  bond  was  given  and  the  letters  of  guardianship  were 
issued  to  him,  to  enable  him  to  draw  money  from  the  pen- 
sion department  of  the  United  States,  then  due  the  relatriz 
as  a  pensioner,  and  for  no  other  purpose ;  that  he  and  the 
relatrix  were  poor  and  without  means  except  said  pension 
money ;  that  of  the  money  so  received  the  sum  of  three 
hundred  and  twenty  dollars  was  used  and  expended  by  them 
in  the  purchase  of  a  house  and  lot  in  Williamsport,  and  the 
title  to  the  same  was  placed  in  the  relatrix,  who  consented  to 
said  purchase  and  accepted  and  retains  the  deed ;  that,  as 
husband  and  wife,  they  entered  into  possession  of  said  real 
estate,  and  commenced  housekeeping ;  that  all  the  balance 
of  said  money  was  used  and  expended  for  furniture  to  keep 
house  with,  for  clothing,  for  repairs  to  said  house,  and  for 
the  support  and  maintenance  of  the  husband  and  wife ;  that 
it  was  necessary  to  use  the  same  to  live  on ;  that  they  had 
no  other  means  or  income ;  that  it  was  so  used  and  expended 
with  the  full  knowledge  and  approval  of  the  relatrix ;  and 
that  in  this  way  the  relatrix  had  actually  received  and  used 
all  of  said  pension  money. 

A  bill  of  particulars  of  said  expenditures  was  filed  with 
the  answer,  and  in  the  first,  second  and  fourth  paragraphs 
was  referred  to  as  part  thereof.  The  expenditures  indicated 
in  the  bill  of  particulars  were  for  said  house  and  lot,  work 
on  the  house,  certain  building  and  fencing  materials,  re- 
cording a  deed,  clerk's  fee,  household  furniture,  a  dress,  ten 
dollars  in  cash,  and  forty  dollars  "  services  as  guardian/'  the 
whole  amounting  to  (531.86. 

In  the  second  paragraph  it  was  alleged  that  said  Parrish, 
who  at  the  time  of  his  appointment  as  guardian  was  over 
twenty-one  years  of  age,  purchased  with  money  of  the  rcla- 
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trix  a  house  and  lot  in  Williamspoi*!,  with  her  consent  and 
.  approval,  for  which  he  paid  three  hundred  and  twenty  dol- 
lars, and  had  the  title  of  the  same  made  to  her,  which  she  still 
retained  ;  that  he  purchased,  and  paid  out  of  said  money,  for 
the  relatrix,  the  items  of  property  set  forth  in  the  bill  of 
particulars,  all  with  the  "  approbation  and  approval  ^'  of  the 
relatrix,  who  was  then  his  wife.  ''  Wherefore  there  is  noth- 
ing in  said  guardian's  hands/' 

In  the  fourth  paragraph  it  was  alleged  that  said  Parrish 
and  the  relatrix  were  husband  and  wife  at  the  time  he  was 
appointed  guardian  for  her,  and  at  the  time  the  bond  was  exe- 
cuted ;  that  he  was  then  over  twenty-one  years  old ;  that 
while  said  guardian  he  paid  out  of  the  moneys  in  his  hands 
received  as  such  guardian  the  sums  of  money  named  in  the 
bill  of  particulars  for  the  use  and  benefit  of  his  said  ward ; 
that  she  had  received,  and  still  retained,  the  articles  of 
personal  property  named  in  the  bill  of  particulars ;  that  he 
had  never  been  allowed  anything  for  services  as  guardian  ; 
and  the  defendants  claim  that  a  fair  and  reasonable  compen- 
sation for  said  services  is  forty  dollars,  and  they  ask  that  all 
said  sums  be  allowed  and  applied  on  the  money  so  received 
by  him,  and  they  demand  judgment  for  costs. 

It  appears  from  these  paragraphs  of  answer  that,  when 
the  appellee  Parrish  was  appointed  guardian,  and  received 
the  money  of  the  relatrix,  and  made  the  purchases  mentioned 
in  the  answers,  they  were  husband  and  wife.  This  does  not 
all  fully  appear  in  all  the  paragraphs,  but  they  all  show  that 
when  he  held  her  money  he  was  her  husband.  They  are 
answers  to  a  complaint  showing  that  at  the  institution  of 
the  action,  and  for  some  period  prior  thereto,  she  was  the 
wife  of  her  co-relator.  While  it  is  not  alleged  that  the  re- 
latrix and  her  former  husband  had  been  divorced,  it  must  be 
so  inferred  from  the  facts  stated  and  not  denied. 
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There  is  iu  this  State  but  one  kind  of  divorce — ^an  absolate 
dissolution  of  the  bond  of  matrimony.  Such  a  divorce  ends 
all  rights  dependent  on  marriage,  and  not  actually  vested.  It 
divests  each  party  of  executory  property  rights  having  no 
basis  but  the  coverture.  Whatever  rests  on  the  marriage 
falls  with  it.  The  judgment  is  conclusive  as  to  questions 
concerning  property  rights  growing  out  of  the  marital  re- 
lation. Such  questions  are  deemed  to  have  been  adjudicated 
by  the  decree.  But  separate  property  of  the  wife  is  not  af- 
fected to  her  injury  by  such  a  divorce.  Behrley  v.  Behrley,  93 
Ind.  255 ;  HUla  v.  Hilla,  94  Ind.  436 ;  StuUz  v.  Stultz,  107 
Ind.  400;  Nicholson  v.  Nicholson^  113  Ind.  131;  2  Bishop 
Mar.  <&  Div.j  sections  710,  714;  2  Lawson  B.,B.  <&  Pr.,  sec- 
tion 800;  2  Wait  Ac.  &  Def.  607. 

The  right  of  the  wife  to  money  held  in  trust  for  her  by 
the  husband,  and  recognized  by  them  as  her  separate  prop- 
erty, is  not  affected  by  the  divorce. 

It  is  a  common  rule  that  marriage  of  a  female  ward  to  a 
man  of  full  age  terminates  the  guardianship ;  and  where  the 
common  law  rights  of  the  husband  prevail,  he  may  settle 
with  the  guardian  and  receive  from  him  the  property  of  the 
ward  ;  and  it  was  formerly  so  in  this  State.  Our  statute  now 
provides :  ^^  The  marriage  of  any  female  ward  to  a  person  of 
full  age  shall  operate  as  a  legal  discharge  of  the  guardian- 
ship ;  and  the  guardian  shall  be  authorized  to  account  to  the 
wife,  with  the  assent  of  the  husband."  Section  2526,  R.  S. 
1881. 

The  marriage  puts  an  end  to  the  guardianship,  and  the 
guardian  must  account.     Kidwell  v.  State,  ex  rel,^  45  Ind.  27. 

The  wife  may  receive  her  estate  from  her  guardian  and  her 
distributive  share  of  her  father's  estate,  with  the  assent  of 
her  husband.  State,  ex  reJ.,  v.  Joest,  46  Ind.  235.  She  is 
bound  by  a  payment  made  by  her  guardian  to  her  husband 
by  her  consent  and  direction.  Haines  v.  Stale,  ex  rd.,  60 
Ind.  41. 

The  fiduciary  relation  ceases  and  the  guardian  becomes 
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her  debtor  for  the  balance  iu  his  hands  not  previously  ac- 
counted for.  Spicer  v.  Hookman,  72  Ind.  120.  See^  also^ 
Swihart  v.  Shaffer,  87  Ind.  208. 

In  Ex  parte  Post,  47  Ind.  142^  it  was  said  that  a  married 
woman,  though  an  infant,  in  this  State  can  not  have  a  gen- 
eral guardian  of  her  person  or  property  if  her  husband  be 
of  legal  age. 

It  is  not  necessary  in  the  case  before  us  to  decide  whether 
the  appointment  of  the  appellee  Parrish  as  the  guardian  of 
the  relatrix  was  authorized  by  law.  By  virtue  of.  the  ap- 
pointment and  the  execution  of  the  bond,  Parrish  obtained 
possession  of  the  money  of  the  relatrix,  and  received  it  in 
trust  for  her.  He  and  his  sureties  are  estopped  from  disput- 
ing the  authority  of  the  court  to  make  the  appointment,  and 
from  denying  that  he  was  her  legal  guardian,  as  recited  in 
their  bond,  for  the  purpose  of  excusing  a  retention  of  her 
property.  Fox  v.  Minor,  32  Cal.  Ill ;  People  v.  Norton,  9 
N.  Y.  176 ;  Hines  v.  Mullins,  25  Ga.  696  ;  Gray  v.  State,  ex 
reLj  78  Ind.  68 ;  State,  ex  rel,  v.  Mills,  82  Ind.  126.  See, 
also,  9  Am.  &  Eng.  Encyc.  of  Law,  122,  140. 

The  statements  of  the  pleadings  of  both  parties  are  in- 
definite and  confused,  and  the  whole  record  is  unsatisfac- 
torily prepared.  The  complaint  charged  that  the  guardian 
received,  as  such,  the  sum  of  six  hundred  dollars,  and  that 
he  still  retained  two  hundred  dollars  of  the  trust  money. 

The  paragraphs  of  answer,  of  which  we  have  stated  the 
substance,  do  not  allege  what  amount  he  received. 

Construing  the  ambiguity  of  the  fourth  paragraph  against 
the  pleader,  each  of  the  paragraphs  now  under  consideration 
was  pleaded,  not  as  a  partial  answer,  but  as  an  answer  in 
complete  bar  of  the  first  four  breaches  alleged  in  the  com- 
plaint. The  answers  do  not  account  for  six  hundred  dol- 
lars; the  general  averments  are  restricted  by  a  bill  of  partic- 
ulars, and  neither  of  the  paragraphs  accounts  for  more  than 
$631.85.  Included  in  that  amount  is  the  sum  of  forty  dol- 
lars claimed  for  '^  services  as  guardian,'^  and  the  fourth  para- 
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graph  alleges  that  the  appellee  Parrish  has  never  been  al- 
lowed anything  for  services  as  guardian  ;  and  the  appellees, 
in  this  paragraph,  claim  that  a  &ir  and  reasonable  compen- 
sation for  such  services  is  the  sum  of  forty  dollars. 

Neither  of  the  paragraphs  of  answer  controverts  the  sec- 
ond breach  alleged  in  the  complaint,  or  shows  that  said 
Parrish  ever  rendered  on  oath  to  the  proper  court  an  account 
of  his  receipts  and  expenditures  as  such  guardian,  verified 
by  vouchers  or  proof,  as  every  guardian  is  required  to  do  at 
least  once  in  ever  two  years  by  the  third  clause  of  section 
2521,  B.  S.  1881,  which  expressly  provides  that,  fitiling  so 
to  do,  he  shall  receive  no  allowance  for  services,  and  shall 
be  liable  to  his  ward,  on  his  bond,  for  ten  per  cent,  in  dam- 
ages on  the  whole  amount  of  estate,  both  real  and  personal, 
in  his  hands,  belonging  to  such  ward. 

Whether  he  could  be  required  to  make  such  report  or  not,  he 
can  not  claim  any  allowance  for  services  '*  as  guardian ''  when 
he  has  failed  to  perform  this  statutory  duty  of  a  guardian. 

The  second,  third  and  fourth  paragraphs  of  answer  were 
insufficient. 

The  sixth  paragraph  of  answer  was  directed  to  the  fifth 
breach  alleged  in  the  complaint,  and  was  sufficient,  as  it 
showed  that  the  appellee  Parrish,  with  his  wife,  the  relatrix, 
lived  in  her  house  as  their  home,  and  that  this  constituted 
the  use  and  occupancy  alleged  in  the  fifth  breach ;  and  that 
afterward  the  house  was  rented  by  the  husband  and  wife, 
with  her  full  consent,  for  a  period  of  five  months,  and  that 
the  rent  received  for  that  time  was  used  and  expended  by 
the  husband  and  wife  for  provisions  to  live  on  and  for  neces- 
saries in  housekeeping,  with  the  consent  and  approval  of  the 
relatrix ;  and  that  no  other  rents  or  income  ever  were  re- 
ceived by  said  Parrish  for  said  real  estate. 

For  error  in  overruling  the  demurrer  to  the  first,  second 
and  fourth  paragraphs  of  answer,  the  judgment  is  reversed, 
with  costs. 

Filed  May  16,  1891. 
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fiAi<B. — Ace^ptanee. — Where  the  owner  of  goods  places  them  in  the  hands 
of  a  dealer  to  be  sold,  and  afterwards  sends  him  a  proposition  to  sell 
to  him  at  the  market  price,  the  retention  of  the  goods  without  response 
creates  a  presumption  of  the  acceptance  of  the  proposition  to  sell,  or 
implies  a  promise  to  pay  for  the  goods  a  fair  market  value. 

From  the  Floyd  Circuit  Court. 

J,  V,  Kelao  and  C  D.  Kelso,  for  appellant. 
G.  L.  Jewett  and  H.  E.  Jewett,  for  appellee. 

Cbumpacker,  J. — Cooper  sued  Orme  for  |1 14.20^  alleged 
to  be  due  him  on  account,  for  671  pounds  of  harness  leather, 
sold  and  delivered  to  the  defendant  at  his  special  instance  by 
the  plaintiff. 

A  general  denial  joined  the  issues,  and  the  cause  was  tried 
by  the  court,  and  resulted  in  a  finding  and  judgment  in  favor 
of  the  plaintiff  for  the  amount  claimed  in  the  complaint. 

A  motion  for  a  new  trial,  upon  the  ground  that  the  find- 
ing was  not  sustained  by  sufficient  evidence,  was  filed  and 
overruled,  and  this  appeal  challenges  the  correctness  of  that 
decision  of  the  court. 

We  have  given  the  evidence  a  very  careful  examination, 
and  conclude  that  it  does  tend  to  support  the  finding  in  all 
essential  particulars. 

It  was  fairly  inferable  from  the  evidence  that  the  appellee 
was  the  owner  of  the  leather,  and  delivered  it  to  the  appel- 
lant to  be  sold,  and  he  afterwards  sent  the  appellant  a  prop- 
osition to  sell  it  to  him  at  twenty  cents  a  pound,  which  was 
its  &ir  market  value.  No  response  was  returned  by  the  ap- 
pellant to  the  proposition  to  sell  the  leather  to  him,  but  he 
kept  it,  and  subsequently  insisted  that  it  belonged  to  one 
Wolpert,  who  was  indebted  to  the  appellant,  and  he  pro- 
posed to  apply  the  proceeds  of  the  leather  upon  such  in- 
debtedness. 

Vol.  1.— 29 
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The  title  to  the  leather  being  in  the  appellee,  the  condact 
of  the  appellant  in  retaining  it  in  the  light  of  these  ikets 
would  create  in  law  a  presumption  of  the  acceptance  of  ap- 
pellee's proposition  to  sell,  or  imply  a  promise  to  pay  the 
fair  market  value  for  the  leather. 

Upon  either  theory  the  judgment  of  the  trial  court  was 
right. 

Judgment  affirmed,  with  costs. 

Filed  May  16, 1891. 


No.  110. 

Whitehead  v,  Cotle. 

Beflevim. — Ponesaory  Action, —  When  Lies. — The  action  of  replevin  is  a 
possessory  action,  and  will  lie  only  in  cases  where  the  plaintiff  is  en- 
titled to  the  immediate  possession  of  the  property  in  controversy. 

Same.— j^l^  (^Judgment  on  TUU  to  iVoperfy.— Where  the  plaintiff  is  en- 
titled to  the  possession  of  the  property  in  controversy  by  reason  of  hit 
title  thereto,  a  judgment  in  his  favor  in  an  action  of  replevin  deter- 
mines not  only  the  right  to  the  possession,  bat  the  title  to  the  property, 
and  the  judgment  is  conclusive  upon  the  parties  both  as  to  the  poese*- 
sion  and  title. 

Saice. — Practice  on  Appeal. — In  a  case  of  replevin,  on  appeal,  where  it  does 
not  clearly  appear  whether  the  judgment  in  favor  of  the  plaintiff  af- 
firms the  plaintiff's  title  and  his  right  to  the  possession  of  the  property, 
or  whether  it  merely  affirms  his  right  to  the  possession  thereof,  the  case 
will  be  reversed  if  the  evidence  shows  that  the  plaintiff  was  only  en- 
titled to  the  possession. 

Chattel  Mobtgaoe. — Right  of  Possession  Under, — The  mortgagee  of  a 
chattel,  if  the  mortgage  does  not  specify  who  shall  keep  possession  of 
it  until  the  debt  becomes  due,  is  entitled  to  the  immediate  possession 
of  such  chattel. 

Same. — Sale. — Notice  in  Writing  to  Mortgagor, — Sate  of  Property  hg  Mortgagor. 
— If  a  chattel  mortgage  provide  for  a  sale  of  the  property  by  the  mort- 
gagee upon  ten  days'  written  notice  first  given  to  "  the  grantor,  his 
agents  or  assigns,"  and  after  the  execution  of  the  mortgage  the  mort- 
gagor sell  the  property,  a  sale,  without  a  written  notice  first  given  ten 
days  before  the  day  of  sale  to  the  purchaser,  is  void.  A  ten  days'  verbal 
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notice  to  the  purchaser  and  a  written  notice  lor  the  same  period  to 
the  mortgagor  will  not  render  the  sale  valid. 

From  the  Miami  Circuit  Court. 

J.  L.  Farrar,  J.  Farrar  and  W.  C.  Farrar^  for  appellant. 
N.  N.  Atdrim  and  8.  D.  Carpenter^  for  appellee. 

Beinhard,  J. — One  John  McCracken  executed  to  the 
appellee  a  chattel  mortgage  on  certain  saloon  property,  of 
which  he  was  the  owner,  to  secure  the  payment  of  a  debt  of 
$150.  The  mortgage  was  duly  recorded.  Sometime  after 
the  execution  of  the  mortgage,  but  before  the  debt  became 
due,  the  appellant  purchased  the  mortgaged  property  of  Mc- 
Cracken, paying  him  a  valuable  consideration  therefor.  The 
mortgage  provides  that  the  mortgagor  may  retain  possession 
until  the  debt  becomes  due,  but  that  after  the  maturity  of 
the  debt  the  mortgagee  may,  at  any  time,  seize  the  property 
and  sell  it.  The  mortgage  further  provides  that  before  any 
sale  is  made  of  the  property  to  satisfy  the  mortgage  the 
mortgagee  shall  give  ten  days'  notice  thereof  in  writing  to 
^'  the  grantor,  his  agents  or  assigns." 

The  possession  of  the  property  was  turned  over  to  the  ap- 
pellant at  the  time  of  the  sale  to  him,  and  he  retained  the 
same  up  to  and  after  the  time  of  the  commencement  of  this 
action. 

When  the  debt  became  due  the  appellee  notified  Mc- 
Cracken in  writing  (but  not  the  appellant)  that  he  was  about 
to  sell  the  property.  Written  notices  were  also  posted  of  the 
time  and  place  of  the  sale  in  three  public  places  in  the  city 
of  Peru,  where  the  property  was  situated. 

On  the  day  the  sale  was  to  take  place  the  appellee,  by  some 
means  not  necessary  to  mention  here,  obtained  possession  of 
the  key  to  the  appellant's  room  in  which  the  goods  were 
stored,  and  there  went  through  the  ceremony  of  a  public 
sale,  the  appellee's  attorney  acting  as  auctioneer,  and  her 
agent  and  husband,  John  Coyle,  bidding  in  the  property  for 
the  price  of  $200.     The  key  was  returned  to  the  appellant's 
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wife,  from  whom  it  had  been  obtained  in  his  absence  from 
the  city,  and  the  goods  were  again  left  in  the  appellant's  pos- 
session. Afterwards,  the  appellee,  being  unable  to  secure 
the  possession  of  the  property  from  the  appellant,  brought 
this  action  in  replevin.  Appellant  executed  a  delivery  bond 
and  retained  possession. 

In  the  circuit  court  the  appellant  filed  his  answer,  and 
upon  issues  formed  the  cause  was  submitted  to  the  court  for 
trial,  and  there  was  a  finding  and  judgment  that  the  appellee 
was  the  owner  and  entitled  to  the  immediate  possession  of 
the  property  in  controversy ;  that  the  same  was  unlawfully 
detained  from  the  appellee  by  the  appellant,  and  that  it  was 
of  the  value  of  f  350,  for  which  amount  judgment  was  ren- 
dered for  the  appellee  and  against  the  appellant,  to  be  oper- 
ative in  case  the  latter  failed  to  turn  over  the  possession  of 
the  property.  From  the  judgment  of  the  court  this  appeal 
is  prosecuted. 

The  overruling  of  the  motion  for  a  new  trial  is  the  only 
error  assigned. 

The  reasons  assigned  in  the  motion  for  a  new  trial  were 
two,  viz. : 

*'  1.  Error  in  the  amount  of  the  recovery,  and  that  it  is 
too  large. 

"2,  That  the  verdict  and  decision  is  not  sustained  by 
sufficient  evidence.'' 

One  of  the  questions,  then,  and,  as  we  regard  it,  the  con- 
trolling one  which  is  presented  for  our  decision,  is  whether 
the  evidence  is  sufficient  to  sustain  the  finding  and  judgment 
of  the  court. 

The  action  of  replevin  is  a  possessory  action,  and  will  lie 
only  in  cases  where  the  plaintiff  is  entitled  to  the  immediate 
possession  of  the  property  in  controversy.  While  it  may  be 
said  that  the  question  of  ownership  is,  in  some  sense,  also 
involved  in  the  trial  of  such  cases,  it  does  not  follow  that  in 
every  case  of  replevin  the  title  to  the  property  is  in  issue ; 
on  the  contrary,  a  man  may  be  entitled  to  the  possession  of 
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a  chattel,  as  bailee,  pawnee,  or  in  many  other  ways,  without 
having  the  ultimate  legal  title  to  the  property,  while  in  one 
sense  it  is  true,  also,  that  he  has  some  sort  of  special  owner- 
ship in  it.. 

Thus,  the  mortgagee  of  a  chattel,  if  the  mortgage  is  silent 
as  to  who  shall  keep  the  possession  until  the  debt  which  it 
was  given  to  secure  becomes  due,  is  entitled  to  the  immedi- 
ate possession,  though  the  mortgagor  is  still  the  ultimate 
owner,  and  retains  the  right  to  the  equity  of  redemption 
until  the  same  has,  by  sale  of  the  property,  or  other  proceed- 
ings, been  legally  foreclosed.  Hence,  if  a  mortgagee,  with- 
out having  first  foreclosed  this  equity  of  redemption  in  the 
mortgagor,  bring  an  action  of  replevin  for  the  mortgaged 
goods  he  may  recover  the  possession  ;  but  if  the  mortgagor 
afterwards  redeem  the  goods,  the  right  of  possession  will  re- 
vert to  the  mortgagor  after  such  redemption.  But  if  the 
mortgagee,  prior  to  the  commencement  of  the  proceedings  in 
replevin,  in  som/s  legal  way,  foreclose  the  equity  of  redemp- 
tion, and  at  a  sale  under  such  proceedings  become  the  abso- 
lute owner  of  the  chattels,  and  then  bring  replevin  for  them, 
the  action  may  determine  not  only  the  right  to  the  posses- 
sion, but  the  title  to  the  property  also ;  and  where,  in  such 
case,  both  the  title  and  right  of  possession  are  claimed  and 
adjudged  to  be  in  the  plaintiff,  the  judgment  is  conclusive 
upon  the  parties  to  the  record  both  as  to  possession  and  title, 
as  long  as  the  judgment  remains  in  force.  Smith  t.  Mosby, 
98  Ind.  445 ;  Landef^  v.  Oeorge,  49  Ind.  309. 

This  double  character,  as  it  were,  of  the  action,  renders  it 
somewhat  difficult  at  times  for  an  appellate  court  to  make  a 
satisfactory  determination  of  the  question  whetlier  a  given 
state  of  facts,  when  the  law  has  been  applied  to  it,  is  sufficient 
to  warrant  a  general  finding  for  the  plaintiff  without  speci- 
fying whether  the  right  of  recovery  is  based  upon  that  of 
possession  only,  or  upon  both  the  right  of  possession  and 
ownership.  Thus  if  a  mortgagee  should,  in  an  action  for 
the  recovery  of  the  goods  mortgaged,  claim  both  the  title 
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and  the  right  to  the  possession,  and  the  case  is  litigated  upon 
that  theory,  and  a  general  finding  is  made  and  jadgment 
rendered  in  fiivor  of  plaintifi,  and,  upon  appeal,  the  Appel- 
late Court  should  become  satisfied  that  although  the  plain- 
tiff below  had  established  his  claim  to  the  possession,  yet  he 
had  failed  in  proving  absolute  title  to  the  property,  it  would 
be  a  matter  of  some  difficulty  to  determine  u])on  the  kind 
of  relief  that  should  be  granted  the  appellant.  If,  in  such  a 
case,  this  court  should  affirm  the  judgment  of  the  lower 
court,  because  the  plaintiff  below  had  prevailed  as  to  the 
question  of  possession,  there  is  no  doubt  but  that  the  affirm- 
ance would  result  in  an  absolute  bar  to  any  future  action  by 
the  mortgagor  to  recover  back  the  property,  though  he 
should  afterwards  pay  the  debt  secured  by  the  mortgage  and 
thus  redeem  the  property.  On  the  other  hand,  if  the  cause 
is  reversed  because  the  plaintiff  below  recovered  more  than 
that  to  which  he  was  entitled,  it  would  appear  somewhat 
unfair  not  to  affirm  that  portion  of  the  judgment,  at  least, 
which  is  correct  and  ought  to  stand ;  and  yet  this  court 
would  hardly  be  considered  as  having  the  power  to  reverse 
in  part  and  affirm  in  part,  when  the  form  of  the  judgment 
is  such  that  the  complex  character  of  the  finding  can  not  be 
determined  therefrom  without  the  aid  of  the  other  portions 
of  the  record. 

In  the  absence  of  any  precedent  set  us  by  the  Supreme 
Court  we'would  consider,  in  such  case,  that  the  most  satis- 
factory mode  of  remedying  the  harnf  done  would  be  by  a 
reversal  of  the  entire  judgment  so  that  the  trial  court  would 
be  enabled,  upon  a  new  hearing,  to  adjust  its  findings  and 
judgment  to  the  rulings  of  the  Appellate  Court. 

It  is  clearly  shown  by  the  record,  in  the  case  at  bar,  that 
the  parties  in  the  trial  court  litigated  both  the  right  of  pos- 
session and  the  title  of  the  property.  The  court,  by  its  judg- 
ment, determined  not  only  that  the  plaintiff  below  had  the 
right  to  the  immediate  possession  of  the  goods,  but  it  also 
decided,  in  effect,  that  the  sale  made  under  the  mortgage  to 
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her  was  a  valid  sale^  and  foreclosed  the  equity  of  redemp- 
tion, and  placed  the  title  forever  beyond  the  power  and  con- 
trol  of  the  appellant. 

When  the  appellant  pui*chased  the  property  he  succeeded 
to  all  the  rights  of  the  mortgagor.  Appellant  being  in  pos- 
session the  presumption  of  ownership  follows,  until  other- 
wise shown.  We  think  the  evidence  showS;  without  con- 
flict, that  appellee  knew  of  the  sale  to  appellant.  Upon  this 
subject  W.  C.  Farrar testified  as  follows: 

"  In  April,  1888,  McCracken,  in  our  office,  surrendered 
the  key  to  the  Eclipse  Saloon,  and  sold  to  the  defendant  all 
the  property  in  the  saloon ;  and  I  notified  John  Coyle,  agent 
of  plaintiiF,  of  that  fact  *at  least  two  months  before  any  no- 
tice of  proceedings  in  foreclosure  as  shown  in  this  suit.'' 

The  only  evidence  upon  this  subject,  on  the  part  of  appel- 
lee, was  that  of  John  Coyle,  the  appellee's  husband  and 
agent,  who  testified  as  follows: 

"  The  first  I  ever  knew  of  Whitehead's  buying  the  prop- 
erty was  from  W.  C.  Farrar,  after  I  made  a  demand  of  the 
property  from  the  defendant." 

Counsel  for  appellee  say  this  was  after  the  sale.  They  re- 
fer us  to  the  testimony  of  John  Coyle,  but  we  do  not  find  in 
it  any  i*eference  to  the  time  he  made  the  demand,  except  that 
he  says  it  was  "  before  suit."  Upon  the  question  of  time, 
then,  the  testimony  of  Farrar  stands  alone,  and  he  says  it 
was  at  least  two  months  before  proceedings  were  instituted. 
We  do  not  see,  therefore,  upon  what  evidence  in  the  record 
the  court  could  find  that  the  appellee  had  no  notice  of  the 
sale  and  transfer  from  the  mortgagor  to  the  appellant.  But 
if  the  appellee  knew  of  the  sale  and  transfer  it  was  her  duty, 
after  the  acquirement  of  such  knowledge,  to  deal  with  appel- 
lant with  reference  to  these  goods  the  same  as  if  he  were  the 
mortgagor.  The  mortgage  provided  for  a  written  notice  of 
ten  days  before  sale.  The  parties  had  a  right  to  stipulate 
for  such  notice,  and  it  was  the  duty  of  the  appellee  to  give 
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it  in  the  manner  and  for  the  length  of  time  specified  in  the 
mortgage.    Jones  Chat.  Mortg.  795. 

After  the  mortgagor  had  transferred  the  equity  of  redemp- 
tion, and  whatever  interest  he  had  in  the  mortgaged  goods 
to  the  appellant,  of  which  the  appellee  had  notice,  it  was  to 
no  purpose  that  written  notice  of  the  sale  should  be  served 
upon  the  mortgagor  only.  To  him  it  was  a  matter  of  abso- 
lute indifference  whether  the  property  was  sold  or  not,  and 
a  notice  to  him  was  but  an  idle  and  meaningless  ceremony. 

The  appellee's  counsel  argue  that  it  could  have  made  no 
difference  to  the  appellant,  whether  he  received  written  no- 
tice Or  not;  that  he  had  received  verbal  notice  of  it,  and 
that  answered  the  purpose.  * 

There  is  nothing  in  the  record  to  show  that  the  appellant 
ever  waived  the  written  notice  specified  in  the  mortgage, 
and  he  had  a  right  to  insist  upon  a  strict  compliance.  What 
may  have  been  th^  reason  for  providing  for  such  notice  in 
the  contract  is  not  for  us  to  inquire  into.  We  must  take 
the  contract  as  it  is,  and  this  is  true  also  of  the  parties  and 
their  privies.  There  was  much  conflict  in  the  evidence  as 
to  whether  the  appellant  ever  received  even  verbal  notice 
of  the  sale.  The  written  notice  would  have  done  away  with 
all  controversy  upon  that  subject,  and  this  may  have  been 
the  very  reason  why  it  was  provided  for  in  the  mortgage. 
However  that  may  be,  the  agreement  between  the  parties  is 
the  law  of  the  case,  and  by  it  they  must  stand  or  fall. 

Other  objections  are  urged  to  the  validity  of  the  sale,  but 
as  they  may  not  occur  again  it  will  not  be  necessary  to  pass 
upon  them.  We  think  the  sale  was  void  for  failure  to  give 
the  written  notice  specified  in  the  mortgage,  and  that,  there- 
fore, while  the  appellee  had  a  possessory  right  to  the  prop- 
erty his  title  failed,  and  upon  this  branch  of  the  case  tbe 
finding  should  have  been  for  the  appellant. 

It  will  not  be  necessary  to  consider  the  question  whether 
the  finding  was  excessive,  but  it  may  not  be  unprofitable  to 
state  here  that  the  alternative  judgment  for  $350,  the  ad- 
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judged  value  of  the  property,  was  $60  in  excess  of  the 
amount  claimed  in  the  complaint. 

The  judgment  is  reversed,  at  appellee's  costs,  and  the  cause 
remanded,  with  instructions  to  the  court  below  to  sustain 
the  motion  for  a  new  trial,  and  for  further  proceedings  not 
inconsistent  with  this  opinion. 

FUed  May  16, 1891. 


No.  119. 

Thomas  v.  Griffin. 

PaAcncs. — OoUaieral  Motuma, — Bill  of  Exeeptions, — Collateral  motions,  sach 
as  motions  to  paragraph  a  pleading  and  to  make  it  more  specific,  and 
the  rulings  thereon,  can  be  brought  into  the  record  only  bj  a  bill  of 
exceptions  or  by  a  special  order  of  the  court. 

Same. — IHme  of  Filing. — Where  exceptions  are  taken  to  rulings  made  on 
such  motions  in  forming  issues,  the  exception  must  be  reduced  to  writ- 
ing at  the  time,  unless  leave  is  obtained  to  reduce  them  to  writing 
within  a  given  time,  or  unless  the  bill  is  filed  within  the  term  at  which 
the  ruling  is  made;  in  which  event  it  will  be  presumed  that  such  leave 
was  granted  when  the  ruling  was  made. 

Same. — A  bill  of  exceptions,  filed  after  the  close  of  the  term  upon  leave 
given,  because  of  the  overruling  of  the  motion  for  a  new  trial,  will 
not  embrace  motions  made  during  the  framing  of  the  issues. 

Evidence. — Privileged  CommuavaUioM, — AUoimeg, — SerioeMr, —  Ck>mmuni- 
cations  made  to  an  attorney  acting  as  scrivener  are  not  privileged. 

Appellate  Coubt. —  Weight  of  Eoidenee. — Where  there  is  evidence  fairly 
tending  to  sustain  the  verdict  of  the  jury  on  every  material  point,  the 
verdict  will  not  be  disturbed  merely  on  tha  weight  or  sufficiency  of  the 
evidence,  however  conflicting  the  evidence  may  be,  or  however  great, 
apparently,  may  be  the  preponderance  against  the  finding  or  verdict. 

From  the  Jefferson  Circuit  Court. 

J,  Y.  Allison  and  J.  McGhegor,  for  appellant. 
'E.  O,  Leland  and  8.  E.  Leland,  for  appellee. 

New,  J. — The  appellee  sued  the  appellant,  together  with 
Charles  Sage  and  Edvrard  Coyle,  in  the  circuit  court,  alleg- 
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ing^  in  substance,  that  within  six  months  prior  to  the  filing 
of  bis  complaint  he  had  lost  to  said  parties  by  betting  and 
wagering  upon  games  of  cards,  roulette  and  dice,  in  the 
gambling  house  and  rooms  owned,  used  and  occupied  by 
said  persons  in  the  city  of  Madison,  the  sum  of  one  thou- 
sand dollars,  paid  by  him  to  the  defendants,  and  by  them 
received  for  the  use  of  the  appellee. 

Separate  motions  were  made  by  the  appellant,  as  also  by 
said  Sage  and  Coyle,  that  the  appellee  be  required  to  sepa- 
rate  the  causes  of  action  in  his  complaint,  to  make  the  same 
more  specific,  and  to  file  therewith  a  bill  of  particulars. 
These  motions  were  overruled  and  exceptions  saved. 

The  appellant  thereupon  filed  his  separate  demurrer  to 
the  complaint,  which  was  overruled  by  the  court  and  ex- 
cepted to. 

The  appellant  and  his  co-defendants  then  filed  separate 
denials  to  the  complaint,  and  upon  the  issues  thus  joined  the 
cause  was  submitted  to  a  jury  for  trial.  Before  the  close  of 
the  trial  the  appellee  dismissed  as  to  Coyle. 

The  jury  returned  a,  verdict  for  the  appellee  in  the  sum 
of  three  hundred  and  ninety-one  dollars,  and  thereupon  the 
appellant  and  Sage  filed  their  joint  motion  for  a  new  trial, 
and  the  appellant  filed  his  separate  motion  for  a  new  trial. 
Both  of  said  motions  were  overruled  and  exceptions  re- 
served. Judgment  was  then  rendered  for  the  appellee  for 
the  sum  found  by  the  jury. 

Sage  does  not  appeal. 

The  errors  assigned  by  the  appellant,  Thomas,  are  : 

1.  The  overruling  of  his  separate  motion  that  the  appel- 
lee be  required  to  separate  and  number  the  causes  of  action 
in  his  complaint. 

2.  The  Overruling  of  his  separate  motion  that  the  appel- 
lee be  required  to  make  his  complaint  more  specific.         • 

3.  The  overruling  of  his  separate  motion  that  the  appel- 
lee be  required  to  file  a  bill  of  particulars  with  his  com- 
plaint. 
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4.   The  overruling  of  his  separate  motion  for  a  new  trial. 

The  first  three  assignments  of  error  present  no  ques- 
tion for  our  decision. 

It  does  not  appear  that  bills  of  exceptions  were  filed  at 
the  time  of  the  rulings  complained  of,  nor  was  time  given 
for  the  filing  of  the  same.  Motions,  such  as  are  embraced 
in  these  three  assignments  of  error,  belong  to  a  class  which 
can  only  be  brought  into  the  record  by  a  bill  of  exceptions, 
or  by  a  special  order  of  the  court.  Jarvis  v.  Banta,  83  Ind. 
528;  Boyce  v.  Ghrahaniy  91  Ind.  420;  Marikattan  Life  Ins, 
Co.  V.  Doll,  80  Ind.  113;  Balue  v.  RichardsoUy  124  Ind. 
480. 

And  where  exceptions  are  taken  to  rulings  made,  on  mo- 
tions like  these,  in  forming  issues,  the  exceptions  must  be 
reduced  to  writing  at  the  time,  unless  leave  is  obtained  to 
reduce  them  to  writing  within  a  given  time  thereafter,  or 
unless  the  bill  is  filed  within  the  term  at  which  the  ruling  is 
made ;  in  which  event  it  will  be  presumed  that  such  leave 
was  granted  when  the  ruling  was  made.  Boyce  v.  Graham^ 
Bupra.  See,  also,  NobleavUle  Gas,  etc.,  Oo.  v.  Teter,  ante,  p. 
322. 

A  bill  of  exceptions  filed,  as  in  this  case,  after  the  close  of 
the  term  upon  leave  given,  because  of  the  overruling  of  the 
motion  for  a  new  trial,  will  not  embrace  motions  made  dur- 
ing the  framing  of  the  issues.  Boyce  v.  Chrahamy  supra; 
Rhine  v.  Morris,  96  Ind.  81 ;  Sohn  v.  Marion,  etc.,  G.  R. 
Co.,  73  Ind.-77  ;  Goodwin  v.  Bmith,  72  Ind.  113;  Mcllvain 
V.  Emery,  88  Ind.  298 ;  Alcorn  v.  Morgan,  77  Ind.  184 ; 
GUy  of  Seymour  v.  Cummins,  119  Ind.  148. 

The  remaining  error  assigned  is  the  overruling  of  the  mo- 
tion for  a  new  trial. 

One  of  the  grounds  specified  for  a  new  trial  is  that  the 
court  erred  in  permitting  John  McGregor  to  testify  as  a 
witness  to  matters  received  by  him  in  confidence  as  the  at- 
torney of  the  appellant  Thomas. 

McGregor  was  a  practising  attorney,  and  wrote  the   as- 
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signment  of  a  certain  lease  froni  Coyle  to  the  appellant.  This 
he  stated  as  a  witness,  without  objection  from  the  appellant. 
At  the  time  of  writing  the  assignment  of  the  lease  he  also 
wrote  a  bill  of  sale  and  contract  between  the  appellant  and 
Coyle. 

The  appellant  and  Coyle  were  both  present  a  portion  of 
the  time  while  said  writing  was  being  done. 

McGregor  was  required  by  the  court,  over  the  objection  of 
the  appellant,  to  state  the  contents  of  the  bill  of  sale  and 
contract.  The  ground  of  the  objection  was,  that  the  con- 
tents of  said  writings  were  privileged  and  confidential  com- 
munications between  the  appellant  and  McGregor. 

There  was  no  error  committed  by  the  court  in  overruling 
the  objection,  and  permitting  McGregor  to  testify  as  to  the 
contents  of  said  writings.  The  record  discloses  no  other  ob- 
jection to  said  testimony  than  the  one  stated. 

The  writing  of  the  assignment,  bill  of  sale,  and  contract, 
was  all  one  transaction.  It  is  shown  by  the  evidence  that 
the  lease,  by  said  assignment,  went  into  the  hands  of  the  ap- 
pellant, and  the  contract  and  bill  of  sale  were  fully  executed 
by  the  parties. 

It  is  the  general  rule  that  communications  between  attor- 
ney and  client,  in  reference  to  all  matters  which  are  the 
proper  subject  of  professional  employment,  are  privileged.  So 
far,  however,  as  appears  from  the  evidence,  McGregor  was 
acting  in  the  capacity  of  a  scrivener  in  the  writing  of  the  as- 
signment, bill  of  sale  and  contract.  Borum  v.  FoutSy  15  Ind. 
60 ;  Hanlon  v.  Doherty,  109  Ind.  37. 

The  fact  that  McGregor  had  been  the  legal  adviser  of  the 
appellant,  generally,  and  that  he  was  paid  by  him  for  his 
services  in  the  writing  of  these  papers,  will  not  be  allowed 
to  affect  the  nature  of  the  act  done,  it  being  otherwise  clear 
from  the  proof  that  he  was  acting  as  a  scrivener  only. 

We  are  asked  to  reverse  the  case  on  the  evidence.  We 
have  examined  with  care  the  evidence,  and  think  it  tends  to 
sustain  the  finding  of  the  jury.     There  was  testimony  from 
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which  the  jury  might  believe  that  the  appellant  shared  in 
the  money  lost  by  the  appellee's  gambling,  as  alleged  in  the 
complaint,  and  that  he  exercised  some  control  in  the  gamb- 
ling-room, over  what  was  termed  in  the  contract  between 
him  and  Coyle  the  ^^  take-out/'  which  was  shown,  beyond 
dispute,  to  be  a  certain  per  cent.,  or  portion,  of  the  money 
pat  up,  in  gambling,  in  the  house,  a  part  of  which  was,  under 
the  assignment  of  the  least  by  Coyle,  to  the  appellant,  occu- 
pied by  the  latter  as  a  saloon,  and  a  part  reserved  by  Coyle 
in  his  contract  with  the  appellant,  and  used  by  Coyle  for 
gaming  and  gambling  purposes. 

It  is  also  shown  by  the  evidence  that  the  appellant  some- 
times attended  personally  to  the  taking  oi  the  "  take-out,^' 
when  games  of  cards  were  being  played,  in  gambling  in  said 
room,  and  that  the  '^  take-out,'^  on  some  occasions,  was  placed 
with  other  moneys  in  the  saloon. 

The  evidence  is  conflicting,  and  not  altogether  satisfactory, 
as  to  what  the  amount  of  the  appellee's  recovery  should  have 
been  in  the  court  below  ;  but  we  are  not  prepared  to  say  that 
the  damages  assessed  by  the  jury  were  excessive. 

Whenever  there  is  evidence  fairly  tending  to  sustain  the 
verdictof  the  jury  on  every  material  point,  the  verdict  will 
not  be  disturbed  merely  on  the  weight  or  sufficiency  of  the 
evidence,  however  conflicting  the  evidence  may  be,  or  how- 
ever great,  apparently,  may  be  the  preponderance  against 
the  finding  or  verdict.  Allyn  v.  AHyn,  108  Ind.  327 ;  Smith 
^.  Smith,  106  Ind.  43;  Rudolph  y.  Lane,  67  Ind.  115; 
Flowers  v.  MoCann,  ante,  p.  359. 

The  judgment  is  affirmed,  with  costs. 

FUed  May  15, 1891. 
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No.  24. 

Parker  et  al.  v.  The  Indianapolis  National  Bane. 

JuDGM E2rr. — By  D^^vU, — Adion  to  Set  AMt, — Pleading. — Gbiiif>Mil. — ia- 
9uffieiency  of. — In  an  action  to  set  aside  a  jud|cment  bj  default  against  a 
husband  and  wife,  the  complaint  showed  that  the  wife  had  a  defence  to 
the  action,  and  that  the  defendants  had  an  attorney  emplojed  to  pre- 
sent it,  but  that  the  case  was  called  for  trial  and  judgment  rendered 
without  the  knowledge  of  the  attorney  or  his  clients.  No  excuse  for 
the  attorney's  failure  to  appear  was  alleged  in  the  complaint. 

Hddf  that  the  complaint  was  demurrable. 

8amb. — Affidavits  by  Attorney. —  When  not  Conaidered  PaH  o/  OompkanL — ^Af- 
fidavits by  the  attorney  found  in  the  transcript  on  appeal,  which  are 
not  referred  to  in  the  complaint,  which  do  not  refer  to  it,  or  show  by 
whom  filed,  will  not  be  considered  part  of  the  complaint. 

Pleading. — Chmplaint  Mvxt  he  Oood  as  to  all  the  PUUnt'^. — A  complaint 
must  be  sufficient  as  to  all  the  plaintifb,  or  it  will  not  be  sufficient 
as  to  any  of  them. 

From  the  Madison  Circuit  Court. 

H.  C,  Ryan,  for  appellants. 

M.  8,  Robinson,  J.  W.  Lovett  and  8.  M.  KeUner,  for  ap- 
pellee. 

Black,  C.  J. — The  appellants  made  application  by  com- 
plaint to  be  relieved  from  a  judgment  taken  in  the  court 
below  against  them,  through  their  neglect,  by  the  appellee, 
at  a  former  term  and  within  two  years  prior  to  the  making 
of  said  application. 

The  appellee's  demurrer  to  the  complaint  was  sustained, 
and  this  ruling  is  assigned  as  error. 

The  complaint  showed  the  nature  of  the  original  action, 
in  which  the  appellants,  husband  and  wife,  were  the  defend- 
ants, and  that  the  wife  had  a  sufficient  defence  thereto,  bat 
it  did  not  show  that  the  husband  had  any  defence.  It  also 
showed,  in  substance,  that  upon  the  commencement  of  the 
original  action  the  appellants  employed  a  certain  attorney 
of  said  court  to  look  after  and  set  up  their  defence,  and  in- 
formed him  of  the  facts  relating  to  the  wife's  defence;  that 
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at  a  subsequent  term  of  said  court  the  cause  was  set  down 
and  called  for  trial  in  the  absence  of  said  attorney  and  witlx- 
out  his  knowledge  and  without  the  knowledge  of  the  appel- 
lants or  either  of  them ;  and  that  the  cause  was  tried  in  the 
absence  of  the  appellants  and  judgment  was  rendered  against 
them^  of  which  they  had  no  knowledge  until  the  sheriff 
called  upon  them  with  an  execution ;  also,  that  they  were 
informed  and  believed  that  their  said  attorney  had  no 
knowledge  that  the  case  had  been  tried,  or  that  the  judg- 
ment had  been  rendered,  until  his  attention  was  called  to  the 
matter  by  the  appellants,  after  the  sheriff  had  served  the 
execution. 

No  excuse  whatever  for  the  attorney's  failure  to  present 
the  wife's  defence  is  alleged  in  the  complaint.  Very  plainly 
the  complaint  did  not  show  that  the  judgment  was  taken 
through  the  mistake,  inadvertence,  surprise  or  excusable 
neglect  of  the  judgment  defendants.  The  negligence  of  an 
attorney  is  negligence  of  his  client.  Brwmbaugh  v.  Stock- 
man, 83  Ind.  583. 

Following  the  complaint  in  the  transcript  of  the  record 
are  two  affidavits  of  the  attorney  for  the  appellants,  sworn 
to  at  different  dates.  There  is  no  mention  of  these  affidavits, 
or  either  of  them,  in  the  complaint,  and  it  does  not  appear 
when  or  by  whom  they  were  filed.  There  is  no  record  en- 
try mentioning  them.  If  we  might  look  to  them  in  con- 
sidering the  ruling  on  the  demurrer  to  the  complaint,  we 
would  not  regard  the  facts  stated  therein,  taken  by  them« 
selves  or  in  connection  with  those  shown  by  the  complaint, 
as  constituting  a  sufficient  excuse  for  the  failure  to  defend 
the  original  action ;  but  as  we  do  not  regard  them  as  a  part 
of  the  complaint  we  will  not  state  their  contents. 

When  the  application  is  on  complaint  by  the  defendant  in 
the  original  action,  the  complaint  must  state  the  nature  of 
the  original  action,  and  it  must  show  that  the  applicant  had 
a  meritorious  defence  thereto,  and  must  state  the  facts  con- 
stituting such  defence,  and  must  show  by  the  allegation  of 
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facts  that  the  judgment  was  taken  against  the  applicant 
through  his  mistake,  inadvertence,  surprise  or  excusable  neg- 
lect. Section  396,  R.  S.  1881 ;  Noah  y.^Oars,  92  Ind.  216 ; 
Rupert  V.  MariZy  116  Ind.  72;  HaUv.  Durkamy  116  Ind. 
198. 

The  complaint  in  such  a  proceeding  commenced  after  the 
term  at  which  the  judgment  which  it  assails  was  rendered,  is 
a  new  proceeding.     BrunAaugh  v.  Stockman,  svpra. 

In  a  proceeding  under  the  statute  no  formal  pleadings  be- 
yond the  complaint  or  motion,  no  pleadings  on  the  part  of 
the  opposite  party,  are  contemplated  or  necessary.  Ifash  v. 
CarSy  supra;  Clandy  v.  GaMwell,  106  Ind.  266;  Brumbaugh 
V.  Stockman,  supra. 

But  the  complaint  is  treated  as  a  formal  pleading,  and  the 
opposite  party  may  demur  to  it ;  and  the  demurrer,  like  a 
demurrer  to  the  complaint  in  an  ordinary  civil  action,  raises 
the  question  of  the  sufficiency  of  the  facts  stated,  and  admits 
the  truth  of  the  complaint  for  the  purpose  of  demurrer  only. 
If  the  demurrer  be  overruled,  the  cause  may  be  heard  upon 
affidavits,  depositions  or  oral  evidence.  Nash  v.  Oars,  su- 
pra ;  Brwmbavgh  v.  Stockman,  supra ;  Lawler  v.  Couch,  80 
Ind.  369. 

The  complaint  need  not  be  verified,  but,  if  verified,  it  may 
be  used  as  an  affidavit  on  the  hearing.  The  use  of  an  affi- 
davit or  of  the  verification  of  the  complaint  is  to  prove  the 
facts  relating  to  the  alleged  excuse.  The  question  as  to  the 
sufficiency  of  the  complaint  upon  demurrer  is  not  affected 
by  its  verification  or  its  want  of  verification.  "  If  an  un- 
verified complaint  is  supported  by  an  affidavit  upon  the  hear- 
ing, this  is  equivalent  to  a  verification."  Neufcome  v.  Wig- 
gins, 78  Ind.  306. 

It  is  proper  to  file  affidavits  with  the  complaint,  to  be 
used  on  the  hearing,  and  when  so  filed  they  have  sometimes 
been  spoken  of  in  the  decisions  as  exhibits.  But  in  rul- 
ing upon  a  demurrer  to  the  complaint,  it  is  not  required  that 
the  court  shall  take  into  consideration  a  fact  not  stated  in 
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the  complaint,  but  stated  in  an  affidavit  filed  with  the  com- 
plaint as  an  exhibit.     Lawler  v.  Couch,  supra. 

In  the  case  before  us,  however,  there  is  no  reference  in 
the  complaint  to  the  affidavits  or  in  the  affidavits  to  the 
complaint,  and  aside  from  the  clerk's  formal  certificate  at 
the  end  of  the  transcript  there  is  nothing  to  indicate  that 
the  affidavits  were  ever  filed  in  the  cause. 

The  judgment  was  upon  demurrer.  There  was  no  hear- 
ing of  proof. 

The  only  question  before  us  relates  to  the  sufficiency  of 
the  complaint,  and  the  affidavits  did  not  form  a  part  of  the 
compkint. 

For  the  reason,  so  familiar  that  authorities  need  not  be 
cited,  that  a  complaint  must  be  sufficient  as  to  all  the  plain- 
tiffi),  or  it  will  not  be  sufficient  as  to  any  of  them,  on  de- 
murrer, for  want  of  facts,  and  for  the  further  reason  that  the 
complaint  did  not  show  that  the  judgment  in  the  original 
action  was  taken  through  the  mistake,  inadvertence,  sur- 
prise or  excusable  neglect  of  the  appellants,  the  court  did 
not  err  in  sustaining  the  demurrer. 

The  judgment  is  affirmed,  with  costs. 

Robinson,  J.,  having  been  of  counsel,  took  no  part  in 
the  decision  of  this  cause. 

FUed  Maj  15, 1891. 
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No.  172. 

Jerauld  v.  Watkins. 

New  Trial.— il^Mavite.—12eeofd.~.BiU  q^  .E^eMpeions.— Affidavits  in  rap- 
port of  a  motion  for  a  new  trial  on  account  of  newly  discoyered  eri- 
dence  can  become  a  part  of  the  record  onlj  by  a  special  order  of  the 
court  or  by  a  bill  of  exceptions. 

Appellate  Coubt. — New  TriaL —  Weight  ofEmdence^-^The  Appellate  Court 
will  not  award  a  new  trial  upon  the  mere  weight  or  preponderance  of 
the  evidence. 

From  the  Gibson  Circuit  Court. 

J.  H.  Miller,  for  appellant. 

G.  A.  Buskirk  and  X  W.  Brady,  for  appellee. 

New^  C.  J. — This  action  was  brought  by  the  appellant 
against  the  appellee,  before  a  justice  of  the  peace^  upon  an 
account  for  merchandise.  The  appellee  answered  hj  set-off, 
asking  judgment  for  the  difference  that  might  be  found  in 
his  favor.  To  this  the  appellant  replied  by  a  general  denial 
and  plea  of  payment.     The  cause  was  tried  by  the  jastice, 
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who  gave  judgment  for  the  appellee  Id  the  sum  of  $116.35, 
and  costs. 

Upon  appeal  to  the  circuit  court  by  the  appellant,  the  cause 
was  tried  upon  the  same  issues  by  a  jury,  and  verdict  re- 
turned in  favor  of  the  appellee  for  $116.36. 

A  motion  for  a  new  trial  by  the  appellant  was  overruled, 
and  judgment  rendered  for  the  appellee  for  the  sum  named 
in  the  verdict. 

The  question  presented  by  the  appellant^s  assignment  of 
error  arises  on  the  ruling  of  the  court  denying  to  him  a  new 
trial. 

The  grounds  of  the  motion  were  that  the  verdict  of  the 
jury  was  not  sustained  by  sufficient  evidence,  was  contrary 
to  law,  and  because  of  newly  discovered  evidence. 

Accompanying  the  motion  for  a  new  trial  is  the  affidavit 
of  the  appellant  as  to  newly  discovered  evidence;  and  the 
affidavits  of  certain  witnesses  stating  what  facts  said  wit- 
nesses would  testify  to. 

The  affidavits  of  these  witnesses  are  found  in  the  transcript 
as  made  out  by  the  clerk,  but  there  is  nothing  to  show  that 
they  were  made  part  of  the  record  by  order  of  the  court,  nor 
are  they  set  out  or  in  any  way  referred  to  in  the  bill  of  ex- 
ceptions. 

The  affidavits  required  by  the  code  in  support  of  motions 
for  a  new  trial  on.  account  of  newly  discovered  evidence  can 
not  be  incorporated  into  the  record  by  making  them  a  part 
of  the  motion,  nor  by  the  clerk  simply  copying  them  into 
the  transcript. 

It  is  well  settled  by  a  long  and  unbroken  line  of  decisions 
in  this  State,  that  such  affidavits  can  onIy,become  a  part  of 
the  record  by  a  special  order  of  the  court  or  by  a  bill  of  ex- 
ceptions. Kealer  v.  Jfy«r«,  41  Ind.643;  City  of  Washinffton 
v.  Small,  86  Ind.  462  ;  Gty  of  Lafayette  v.  Weaver^  92  Ind. 
477 ;  Applegaie  v.  Baxley,  93  Ind.  147 ;  McConndl  v.  Hunt- 
ington^ 108  Ind.  405. 

It  follows  from  these  authorities  that  the  affidavits  accom- 
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paDying  the  motion  for  a  new  trial  do  not  constitate  a  part 
of  the  record.  We  can  not,  therefore,  say  that  the  trial 
court  ought  to  have  granted  the  appellant  a  new  trial  on  ac- 
count of  newly  discovered  evidence. 

Nor  can  we  disturb  the  verdict  of  the  jury  on  the  ground 
of  the  sufficiency  of  the  evidence.  The  evidence,  although 
conflicting,  tends  to  support  the  verdict. 

This  court  will  not,  upon  the  mere  weight  or  preponder- 
ance of  evidence,  award  a  new  trial.  AUyn  v.  Allynj  108 
Ind.  327 ;  Flowers  v.  MoCanUy  ante,  p.  359. 

We  find  no  available  error  in  the  record. 

The  judgment  is  affirmed,  with  costs. 

FUed  May  26, 1891. 


No.  198. 

ThB  EvANSVILIiE  AND  iNDIANAPOIilS  RAIIiBOAB  OOM- 

PANY  V.  GiLMORB. 

OoiocoK  Gabbier. — B^iual  cj  Baaaenger  to  Ihy  2Vatn  Fare. — EaqnUaUnL— 
Railroad  companies  hare  the  right  to  charge  a  higher  rate  of  fare  when 
paid  upon  the  train  than  may  be  chaiffed  for  a  ticket.  One  without  a 
ticket  who  refuses  to  pay  the  regular  train  fare  may  be  expelled  from 
the  train,  but  no  more  force  must  be  ased  than  necessary. 

Vbbdict.— S^)eeia/  i^ndtnpv.— Special  findings  control  the  general  Terdict 
only  when  there  is  an  irreconcilable  conflict  between  them. 

Savb.— iVestimpeiotw.— While  all  reasonable  presnmptions  will  be  in- 
dulged in  favor  of  the  general  verdict,  nothing  will  be  presumed  in  sap- 
port  of  the  special  findings  of  fact. 

From  the  Greene  Circait  Court. 

J.  E.  Tgleharty  E.  Taylor,  J.  T.  Hays  and  H.  J.  Hays, 
for  appellant. 

W.  A.  ChiUop,  G.  B.  Kessinger,  A.  O.  Oavins,  E.  R  C. 
Camns  and  W.  L.  Oamns,  for  appellee. 
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BofiiNSOK,  J. — The  appellee  commenced  this  action  in 
the  Greene  Circuit  Court.  The  complaint  contained  three 
paragraphs. 

The  first  paragraph  of  the  complaint  alleges,  omitting  the 
introductory  part,  that  appellee  was  a  passenger  from  Clay 
City  to  Worthington,  and  had  a  ticket  entitling  him  to 
travel  between  said  points,  and  that  he  was  safely  and  se- 
curely carried  to  the  last  named  place ;  that,  having  reached 
his  destination,  Worthington,  he  did  not  leave  the  car,  but 
remained  thereon  for  the  purpose  of  becoming  a  passenger 
from  Worthington  to  Elliston ;  that  he  tendered  to  appel- 
lant's servants  ^twenty-five  cents,  the  regular  fare  charged  by 
defendant  for  passengers  from  said  Worthington  to  said  Ellis- 
ton; ''  that  it  was  refused,  and  that  thirty-five  cents  was  de- 
manded as  the  proper  fare  between  said  last  named  points, 
and  that  a  threat  was  made  that  appellee  would  be  put  off 
the  car  unless  he  paid  said  sum  of  thirty-five  cents,  which 
he  refused  to  pay,  and  that  at  a  point  where  the  road  of  ap- 
pellant crosses  the  Indianapolis  and  Vincennes  Railroad, 
about  two  miles  south  of  Worthington,  appellant's  train  was 
stopped,  and  the  servants  of  appellant,  in  the  line  of  their 
duty,  directed  the  appellee  to  leave  the  car ;  that  then  the 
fare  demanded  by  appellant  was  tendered  it,  and  refused, 
and  that  appellee  was  ^'  unlawfully,  forcibly  and  with  un- 
necessary violence  assaulted  and  ejected ''  from  the  car ; 
that  he  was  beat,  bruised,  maimed  and  wounded  in  being 
ejected  from  said  car,  and  was  cursed,  defamed  and  mal- 
treated, beaten  and  bruised  by  said  servants  of  the  appel- 
lants, and  on  account  of  said  assaulting  appellee  became  sick, 
sore  and  disabled,  and  remained  so  for  two  weeks,  lost 
much  valuable  time,  etc.     * 

The  second  paragraph  contains  the  same  general  allega- 
tions as  the  first,  and  differs  from  it  only  in  that  appellee 
therein  says  that  when  the  sum  of  thirty-five  cents  was  de- 
manded, he  then  and  there  offered  the  same  to  appellant's 
servants;  that   it   was   refused;    that   the  train    was   then 
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stopped,   and   appellant's    servants  ^'unlawfully,   forcibly, 
beat,  bruised  and  wounded  him,  and  ejected  him  from  said 


car." 


The  third  alleges  that  appellee  entered  the  cars  of  appel- 
lant as  a  passenger,  to  be  carried  as  such,  and  that  the  ser- 
vants of  appellant,  in  the  line  of  employment,  with  great 
force  and  violence,  assaulted  appellee  and  expelled  him  from 
the  train,  and  refused  to  carry  him  as  a  passenger,  although 
so  requested  to  do. 

Separate  demurrers  were  filed  to  each  paragraph  and  over- 
ruled. 

The  appellant  answered  by  general  denial. 

There  was  a  trial  by  jury  and  verdict  for  appellee  for  $130. 

At  the  request  of  the  appellant  the  court  submitted  to  the 
jury  special  interrogatories. 

The  jury,  with  their  general  verdict,  returned  to  court 
said  interrogatories  and  their  answers  thereto. 

Appellant  moved  for  judgment  on  the  interrogatories  and 
answers  thereto  notwithstanding  the  general  verdict. 

This  motion  was  overruled.  Judgment  was  rendered  in 
favor  of  the  appellee  on  the  verdict,  to  which  the  appellee 
excepted. 

But  one  error  is  assigned  for  the  reversal  of  the  cause,  to 
wit,  error  of  the  trial  court  in  overruling  appellant's  motion 
for  judgment  on  the  special  findings  of  the  jury  notwith- 
standing the  general  verdict. 

The  interrogatories  propounded  to  the  jury,  and  the  an- 
swers of  the  jury  thereto,  are  as  follows : 

"1.  At  the  time  in  controversy  was  the  regular  ticket 
fere  from  Worthington  to  EUiston  twenty -five  (25)  cents? 
Ans.  Yes. 

'*  2.  Was  the  regular  train  fare  at  that  time  between  said 
stations  thirty-five  (35)  cents  ?    Ans.  Yes. 

'^3.  Did  the  plaintiffreiuse  to  pay  the  full  train  &re?  Ans. 
Yes. 
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**  4.  Was  the  reason  that  he  was  put  off  the  train  because 
he  refused  to  pay  his  fare  ?     Ans.  Yes. 

'^  5.  Did  the  plaintiff  at  the  time  have  ticket  or  pass  en- 
titling him  to  ride  from  Worthington  to  Elliston?  Ans. 
No.'' 

There  is  no  doubt  that  the  law  is  settled  in  this  State  tliat 
railroad  companies  have  the  right  to  charge  a  higher  rate  of 
fare  when  paid  upon  the  train  tlian  may  be  charged  for  a 
ticket,  and  that  when  appellee  entered  appellant's  car  with- 
out a  ticket,  and  upon  demand  refused  to  pay  the  regular 
train  fare,  the  servants  of  appellant  had  a  right  to  stop  the 
train  and  expel  him  therefrom.  Jeffersonville  R.  R.  Co.  v. 
Rogers,  28  Ind.  1 ;  Indianapolis,  etc.,  R.  W,  Co.  v.  Rinard, 
46  Ind.  293 ;  Toledo,  etc.,  R.  R.  Co.  v.  Wright,  68  Ind.  586. 

But  while  the  servants  of  the  appellant  bad  the  right  to 
8tx>p  the  train  and  expel  appellee  therefrom  for  refusing  to 
pay  his  fare,  the  appellant's  servants  were  not  justified,  if  un- 
necessary force  was  used  in  expelling  the  appellee  from  the 
train. 

The  answers  to  the  interrogatories  are  silent  upon  the  ques- 
tion of  the  force  used,  and  only  go  to  the  question  of  the 
fetilure  of  the  appellee  to  pay  the  regular  train  fare. 

As  we  construe  the  first  and  second  paragraphs  of  the 
complaint,  the  appellee  was  lawfully  upon  appellant's  train, 
as  a  passenger,  and  entitled  to  be  carried  as  such,  conform- 
ing to  all  the  rules  and  regulations  of  appellant ;  and  that  he 
was  unlawfully  ejected  and  expelled  therefrom  by  its  serv- 
ants, who  used,  in  so  doing,  more  force  than  was  necessary 
for  that  purpose. 

The  third  paragraph  charges  that  the  servants  of  the  ap- 
pellant, in  the  line  of  employment,  with  great  force  and  vi- 
olence, assaulted  appellee  and  expelled  him  from  the  train, 
and  refused  to  carry  him  as  a  passenger,  although  so  re- 
quested to  do. 

The  interrogatories  submitted  to  the  jury  seemed  to  have 
been  addressed  to  the  first  and  second  paragraphs  of  the  com- 
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plaint^  and  not  to  the  issue  raised  by  the  third  paragraph. 
So  the  facts  found  by  the  jury,  so  far  as  this  case  is  con- 
cernedy  may  have  prevented  a  recovery  under  the  first  and 
second  paragraphs  of  the  complaint.  Still  the  general  ver- 
dict would  stand  upon  the  third  paragraph ;  but  upon  an  ex- 
amination of  the  issues  raised  under  each  of  the  first  and 
second  paragraphs,  we  think  one  of  the  material  issues  was 
that  more  force  was  used  than  was  necessary  in  ejecting  the 
appellee  from  the  train ;  that  he  was  unnecessarily  beaten 
and  bruised  ^  so  far  as  this  issue  is  concerned  the  special  find- 
ings are  silent,  and  clearly  the  special  findings  do  not  cover 
this  issue  and  the  issues  raised  under  the  third  paragraph. 

The  question  that  is  raised  under  the  assignment  of  error, 
that  the  trial  court  erred  in  ovepruling  appellant's  motion 
for  judgment  on  the  special  findings  of  the  jury,  notwith- 
standing the  general  verdict,  seems  to  us  exceedingly  plain, 
and  that  the  trial  court  correctly  ruled  is  open  to  little  or 
no  contention  under  a  long  line  of  unbroken  decisions  by  the 
Supreme  Court  upon  this  question. 

"  A  special  finding  overrides  the  general  verdict  only  when 
both  can  not  stand ;  and  this  antagonism  must  be  apparent 
upon  the  face  of  the  record,  before  the  court  can  be  success- 
fully called  upon  to  direct  judgment  in  favor  of  the  party 
against  whom  a  general  verdict  has  been  rendered  by  the  jury 
upon  their  oath.  * 

"  It  is  the  duty  of  the  Supreme  Court  to  indulge  every 
reasonable  presumption  in  favor  of  the  correctness  of  the 
general  verdict,  which  is  presumed  to  have  been  rendered 
upon  the  substantial  merits  of  the  matters  in  controversy. 
It  is  also  the  duty  of  this  court  to  reconcile,  if  possible,  the 
general  verdict  with  the  answers  to  the  interrogatories ;  for 
it  is  settled  that  if  a  special  verdict  can,  by  any  hypothesis, 
be  reconciled  with  the  general  verdict,  the  latter  will  con- 
trol, and  the  court  will  not  render  judgment  against  the 
party  in  whose  favor  the  general  verdict  is  rendered. '^ 

It  is  also  settled  that  ^'  while  all  reasonable  presumptions 
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will  be  indulged  in  favor  of  the  general  verdict,  nothing  will 
be  presumed  in  support  of  the  special  findings  of  fact/'  In* 
dtanapolisy  ete.^  R.  B.  Co.  v.  StotU,  63  Ind.  143 ;  Orand 
Bapidsy  etc.,  B.  B.  Co.  v.  Ellison,  117  Ind.  234;  Kuhns  v. 
Qates,  92  Ind.  66;  Bedelsheimer  v.  Miller,  107  Ind.  485; 
Oincinnati,  etc.,  B.  B.  Co.  v.  Clifford,  113  Ind.  460;  Perry. 
V.  Makemson,  103  Ind.  300 ;  Baldwin  v.  Shuter,  82  Ind.  660 ; 
Rice  V.  Manford,  110  Ind.  596. 

Appellant's  motion  for  judgment  on  the  special  findings 
of  the  jury  notwithstanding  their  general  verdict  was  cor- 
rectly overruled. 

We  have  found  no  error  in  the  record  in  this  case. 

The  judgment  is  affirmed,  at  the  costs  of  the  appellant. 

Filed  May  26, 1891. 


No.  101. 

Postlewaite  v.  Postlewaite. 

Husband  and  Wite. — AKtMUitm  of  HuAand*$  Affeetums. — Bight  of  Action 
by  Divoreed  W^e. — A  divorced  woman  in  this  State  may  maintain  an 
action  for  the  alienation  of  the  affections  of  her  former  husband. 

From  the  Jackson  Circuit  Court. 
B.  H.  Burrelly  for  appellant. 
W.  K.  Marshall,  for  appellee.  • 

Reinhard,  J. — The  appellant  brought  an  action  in  the 
court  below  against  the  appellee  for  damages  for  alienating 
the  affections  of  her  husband,  who  is  the  appellee's  son. 

There  was  a  demurrer  to  the  complaint,  upon  the  ground 
that  it  did  not  state  facts  sufficient  to  constitute  a  cause  of 
action.  The  demurrer  was  overruled,  and,  upon  issues  joined, 
the  cause  was  submitted  to  a  jury  for  trial.  The  jury  re- 
turned a  verdict  in  favor  of  the  plaintiff,  who  is  the  appel- 
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laat  here,  for  $500^  and  the  court  rendered  judgment  thereon. 
This  is  an  action  to  review  the  judgment  and  proceedings 
then  had. 

The  complaint  in  the  present  case  sets  out  at  length  the 
proceedings  and  complaint  in  the  original  action,  and  assigns 
as  error  the  overruling  of  the  demurrer  to  the  complaint  in 
that  action. 

In  the  present  case  a  demurrer  to  the  complaint  was  over- 
ruled, and  this  ruling  is  the  error  assigned  and  relied  upon 
in  this  court. 

There  is  much  redundancy  in  the  original  complaint,  and 
there  are  in  it  some  statements  inconsistent  with  and  contra- 
dictory of  each  other,  but  we  think,  when  taken  as  a  whole,  the 
complaint  fairly  makes  a  charge  of  alienating  the  affections 
of  the  appellant's  husband  and  enticing  him  into  leaving  her. 

It  may  be  well  enough  to  state  here  that  the  complaint  we 
are  about  to  consider  discloses  the  fact  that  prior  tp  the  com- 
mencement of  the  original  action  the  appellant  obtained  a 
decree  of  divorce  from  her  husband,  and  was,  therefore,  at 
the  time  the  action  was  commenced,  in  all  respects,  8ui  juris. 

In  the  case  of  Logan  v.  Logan,  77  Ind.  658,  it  was  held 
by  a  majority  of  the  Supreme  Court  that  a  married  woman 
could  not  maintain  such  an  action.  The  grounds  upon  which 
the  decision  was  based  were  very  meagrely  discussed,  but 
seem  to  be  these — ^that  the  wrong  complained  of  was  neither 
an  injury  to  her  person  nor  to  her  character,  but  that  the 
statute  only  clothed  her  wkh  the  right  to  bring  actions  for 
injury  to  her  person  or  character,  and  therefore  did  not  in- 
vest her  with  the  power  to  maintain  this  action. 

So  far  as  we  are  advised,  this  is  the  only  case  in  which  the 
subject  has  received  any  consideration  at  the  hands  of  our 
Supreme  Court.  It  must  be  seen  at  a  glance  that  there  is  at 
least  one  essential  difference  between  the  case  cited  and  the 
one  we' are  now  considering.  In  the  case  under  consider- 
ation the  plaintiff  has  been  divorced  from  her  husband,  while 
in  the  case  of  Logan  v.  Logan,  eupra^  she  was  still  a  married 
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woman,  able  to  maintain  only  such  actions  as  the  statutes  of 
the  State  specially  enabled  her  to  bring.  The  very  founda- 
tion, then,  of  the  ruling  in  that  case  has  no  existence  what- 
ever in  the  case  at  bar. 

The  question  with  which  we  are  here  concerned  is  not 
whether  a  married  woman  has  the  capacity  to  enforce  a 
right  of  action  given  her  by  the  law,  but  whether  such  a 
right  has  at  all  accrued  to  her ;  for  if  it  has,  she  being  now 
9ui  juris,  no  one  will  doubt  her  ability  to  maintain  the  ac- 
tion. 

We  think,  therefore,  that  it  may  be  truthfully  said  that 
the  precise  question  we  are  called  upon  to  decide  has  never 
been  passed  upon,  and  is,  consequently,  one  of  first  impres- 
sion in  Indiana.  Whether,  by  reason  of  more  recent 
statutes,  a  woman  who  is  still  under  coverture  may  now 
maintain  such  an  action  also,  we  need  not  and  do  not  de- 
termine. 

The  theory  of  the  common  law  was  that  the  entire  sepa- 
rate legal  existence  of  the  wife  was  merged  in  that  of  her 
hasband  who  was  the  dignior  persona.  As  Blackstone 
states  it :  ''  The  inferior  hath  no  kind  of  property  in  the 
company,  care,  or  assistance  of  the  superior,  as  the  superior 
is  held  to  have  in  those  of  the  inferior ;  therefore  the  inferior 
can  suffer  no  loss  or  injury. ''     3  Black.  Com.  143. 

It  is  true,  that  in  the  absence  of  domestic  statutes  to  the 
contrary,  the  common  law  prevails  in  Indiana.  Section 
236,  R.  S.  1881.  But  so  many  innovations  have  been 
made  upon  the  common  law  in  relation  to  the  status  of  mar- 
ried women  in  our  State,  that  it  can  no  longer  be  said  to  be 
in  force  as  a  rule,  but  only  in  exceptional  cases. 

It  seems  that  our  laws  in  relation  to  the  rights  and  obli- 
gations of  married  women,  as  now  existing,  while  based  to 
some  extent  upon  common  law  principles,  have  grown  into 
a  kind  of  special  system,  as  it  were,  evolved,  not  only  from 
the  common  law  of  England,  but  more  largely,  perhaps,  out 
of  the  civil  law  of  Rome. 
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It  was  under  the  common  law  that  the  legal  fiction  prevailed 
by  reason  of  which  the  separate  legal  existence  of  the  wife 
was  regarded  as  swallowed  up,  so  to  speak,  in  that  of  the 
husband.  By  the  marriage  the  latter  became  the  owner  of 
all  her  personal  property,  provided  he  reduced  it  to  posses- 
sion, and  of  the  usufruct  and  rents  and  profits  of  her  land, 
so  long  as  they  both  lived.  She  could  not  bind  herself  by 
any  sort  of  contract ;  could  not  carry  on  any  trade  or  busi- 
ness, and  all  her  earnings,  the  fruits  of  her  labor  and  skill, 
belonged  absolutely  to  her  husband.  She  could,  of  course, 
make  no  conveyance  of  her  separate  real  estate,  except  by 
his  consent  and  by  his  joining  with  her  in  a  deed.  To  this 
extent  the  common  law  idea  of  the  legal  unity  of  husband 
and  wife  still  prevails  in  Indiana.  Johnson  v.  Jouchertf  124 
Ind.  105. 

The  civil  law,  on  the  other  hand,  rests  upon  an  entirely 
difierent  basis.  By  its  provisions  there  was  no  such  thing 
as  a  legal  unity  of  the  husband  and  wife  in  relation  to  their 
civil  and  property  rights.  Their  marriage  was  more  in  the 
nature  of  a  partnership,  and  hence  there  was  no  such  thing 
as  the  merger  of  the  inferior  being  into  that  of  the  superior. 
She  never  surrendered  any  portion  of  her  separate  property, 
whether  personal  or  real,  by  virtue  of  the  marriage,  and  she 
remained  liable  for  her  individual  debts,  during,  as  well  as 
before,  the  existence  of  the  marital  relations.  She  was  to 
all  intents  and  purposes,  a  femme  sole. 

It  has  been  the  aim  and  tendency  of  our  legislation  to 
combine  the  better  features  of  these  two  schemes,  and,  as  a 
result,  we  have  evolved  the  system  which  now  obtains,  not 
only  in  our  own,  but  in  many  of  our  sister  States. 

A  marked  feature  of  this  legislative  tendency  has  been 
the  constant  disposition  toward  abrogating  the  common  law 
unity  of  the  husband  and  wife.  Ever  since  the  admittance 
of  the  State  into  the  great  sisterhood  statutes  have  been 
framed,  from  time  to  time,  clothing  married  women  with 
new  rights,  and  enabling  them  to  enforce  these  rights. 
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Thus  it  has  been  provided,  in  derogation  of  the  common 
law,  that  both  the  personal  and  real  property  of  a  wife  shall 
remain  hers,  and  shall  not  be  subject  to  the  husband's  debts. 
And  in  actions  concerning  her  separate  property  the  right 
was  given  her  to  sue  without  joining  her  husband  as  co- 
plaintiff.  Section  254,  R.  S.  1881.  Indeed,  there  have  been 
but  few  sessions  of  the  General  Assemby  in  which  there  was 
not  made  some  provision  enlarging  the  civil  and  property 
rights  of  married  women,  until  now  we  have  arrived  at  a 
point  where  the  several  common  law  disabilities  have  been, 
with  very  few  exceptions,  entirely  abrogated.  She  is  now 
bound  by  her  covenants  of  title,  and  by  an  estoppel  in  pais, 
the  same  as  if  she  were  unmarried.  She  is  liable  for  all  torts 
committed  by  her,  and  her  husband  is  no  longer  accountable 
for  the  same,  except  when  they  were  committed  by  his  direc- 
tion, or  in  his  presence,  and  with  his  knowledge  and  con- 
sent ;  in  which  case  he  and  the  wife  are  jointly  liable.  She 
alone  is  responsible  for  her  separate  debts,  contracted  before 
or  during  the  existence  of  the  marriage  relations.  When  a 
resident  of  the  State,  whether  a  householder  or  not,  she  is 
entitled  to  an  exemption  of  $600  in  property  from  sale  on 
execution  for  the  payment  of  any  debt  of  her  own.  She  has 
the  right  to  her  own  earnings,  excepting  only  labor  for  her 
husband  or  family.  She  and  her  husband  may  testify  for 
and  against  each  other.  She  may  sue  him,  in  certain  cases, 
for  support  and  maintenance.  She  may  also  be  elected,  or 
appointed,  to  hold  any  school  office  in  this  State,  and  a  bond 
executed  by  her,  in  furtherance  thereof,  is  valid.  All  of  this 
legislation,  and  much  more  that  might  be  mentioned,  is  in 
derogation  of  the  common  law,  and  reveals  a  positive  and 
unmistakable  tendency  in  the  direction  of  abrogating  the  old 
fiction  of  the  merger  of  the  wife's  separate  legal  existence 
into  that  of  the  husband. 

In  the  next  place  we  observe  that  the  common  law  itself, 
by  reason  of  its  flexible  nature  and  capacity  of  adapting 
itself  to  all  the  changes  and  new  phases  of  a  progressive  civ- 
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ilizatioDy  in  many  jurisdictions  is  now  interpreted  as  fully 
recognizing  this  right  of  action  in  a  married  woman  fi>r  the 
alienation  of  her  husband's  affections.  Of  course  the  en* 
forcement  of  this  right  is  still  limited  to  cases  where  by  stat- 
ute she  has  been  enabled  to  sue  alone,  as  from  the  very  nature 
of  such  cases  it  is  seldom,  if  ever,  practicable  that  the  hus- 
band should  join  her  in  the  action.  In  the  following  recent 
cases  it  has  been  held  that  a  married  woman  may  maintain 
an  action  of  this  character,  if  thus  enabled  to  sue,  and  that 
the  right  of  action  exists  as  a  common  law  right.  JBreiman  v. 
Paaach,  7  Abb.  N.  C.  249 ;  Baker  v.  Baker,  16  Abb.  N.  C. 
293  ;  Jaynes  v.  Jaynea,  39  Hun,  40;  Bennett  v.  Bennett,  116 
N.  Y.  684  ;  Foot  v.  Card,  68  Conn.  1 ;  BaaseU  v.  Baasett,  20 
111.  App.  543 ;  Warner  v.  MUler,  17  Abb.  N.C.  221 ;  ChurehiU 
V.  Lewis,  17  Abb.  N.  C.  226 ;  Simmons  v.  Simmons,  21  Abb. 
N.  C.  469. 

In  an  English  case  in  the  House  of  Lords,  Lord  Chief 
Justice  Campbell  takes  decided  ground  in  favor  of  the  po- 
sition that  the  right  of  action  exists  at  common  law,  although 
the  majority  held  to  the  opposite  view.  Lynch  v.  Knight,  9 
H.  L.  677.  Indeed,  the  weight  of  authorities  now  goes  to 
the  extent  of  holding  that  a  married  woman  has  a  right  of 
action  at  common  law  for  such  injuries,  though  she  may  be 
in  some  jurisdictions  without  power  of  asserting  such  right ; 
and  that  this  very  lack  of  power  furnishes  the  reason  *why 
we  have  not  had  more  decisions  upon  the  subject. 

The  reasoning  of  the  modern  cases  is  that  the  husband  al- 
ways had  the  right,  to  sue  for  the  loss  of  his  wife's  eon^or^m, 
and  that  no  good  reason  can  be  shown  why  the  same  right 
did  not  inhere  in  the  wife  for  the  loss  of  the  consortium  of 
the  husband ;  that  in  principle  there  is  no  distinction  between 
the  two  cases ;  that  the  only  obstacle  in  the  way  of  her  en- 
forcement of  this  right  was,  as  we  have  seen,  the  legal  unity 
of  herself  and  husband  and  the  absence  of  enabling  statutes, 
for  if  she  had  been  permitted  to  maintain  any  sort  of  an  ac- 
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tioQ  at  law  it  would  have  amounted  to  a  recognition  of  her 
separate  legal  existence. 

Certainly  it  would  seem  that  if  the  common  law  itself  is 
now  so  liberally  interpreted  in  this  regard,  in  jurisdictions 
where  it  still  prevails,  under  a  system  such  as  ours,  where 
its  provisions  in  reference  to  the  disabilities  of  married 
women  have  been  almost  entirely  wiped  out,  the  time  had 
come  when  the  courts  of  Indiana  must  recognize  and  accept 
principles  so  plainly  and  obviously  in  harmony  with  the 
spirit  of  the  law-making  power  in  this  as  well  as  in  the  ma- 
jority of  the  jurisdictions  of  this  country. 

It  must  be  admitted  that  there  are  some  modern  cases  in 
which  the  right  of  action  in  question  has  been  denied.  See 
Duffies  V.  Duffies  ,  31  Cent.  L.  J.  29,  and  note  by  W.  F. 
Elliott,  where  the  cases  are  cited. 

But  we  think  the  decided  weight  of  authorities  is  in  the 
opposite  direction,  and  it  seems  to  us  that  the  reasons  given 
on  that  side  are  much  more  convincing  and  the  ruling  is 
better  adapted  to  the  circumstances  of  our  present  society. 

In  addition  to  the  cases  already  cited  the  following  are  re- 
ferred to  as  supporting  the  view  we  have  taken  :  Beaver  v. 
Adams  (New  Hampshire),  19  Atl.  Rep.  776;  WesUaJce  v. 
Wedlakej  34  Ohio  St.  621 ;  Mehrhoff  v.  Mehrhoff,  26  Fed. 
Rep.  13. 

In  Seaver  v.  Adams,  supra,  the  court  says : 

*^  As  the  only  reason  why  the  wife  formerly  could  not 
maintain  an  action  for  the  alienation  of  her  husband's  affec- 
tions was  the  barbarous  common  law  fiction  that  her  legal 
existence  became  suspended  during  the  marriage,  and  merged 
into  his,  which  long  since  ceased  to  obtain  in  this  jurisdic- 
tion, there  remains  now  not  the  semblance  of  a  reason,  in 
principle,  why  such  an  action  may  not  be  maintained  here ; 
and  the  weight  of  authority,  also,  is  that  the  wife  can  main- 
tain such  an  action  when  there  is  a  statute  enabling  her  to 
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In  the  well  considered  case  of  Foot  y.  Card,  ^upra,  the 
Supreme  Court  of  Connecticut  uses  this  language  : 

^^  In  a  case  of  this  kind  the  wife  can  only  ask  for  damages 
by  and  for  herself;  the  law  can  not  make  redress  otherwise 
than  to  her  solely,  apart  from  all  others,  especially  apart 
from  her  husband.  For  no  theory  of  the  law  as  to  the 
merger  of  the  rights  of  the  wife  in  those  of  the  husband 
could  include  her  right  to  his  conjugal  affection  and  so- 
ciety. Although  all  other  debts  and  rights  to  her  might  go 
to  him,  there  yet  remained  this  particular  debt  from  him  to 
her  absolutely  alone  and  beyond  the  reach  of  the  law  of 
merger.  So  long  as  she  on  her  part  kept  the  marriage 
contract  no  interest  in  this  right  can  be  taken  from  her; 
the  husband  can  not  acquire  any  interest  in  it;  she  can 
not  transfer  any.  Of  legal  necessity,  therefore,  damages  for 
injury  to  this  right  must  be  to  her  solely." 

We  will  not  make  any  other  quotations  from  the  decis- 
ions referred  to  nor  pursue  the  inquiry  further.  We  think, 
whether  we  view  the  question  in  the  light  of  the  common 
law  or  the  recent  legislation  in  our  State,  or  both  together^ 
we  must  conclude  that  there  is  no  longer  any  reason  for  with- 
holding from  the  married  women  of  this  State  a  right  so  well 
recognized  and  supported  by  such  strong  reasons.  At  all 
events,  there  can  be  no  shadow  of  an  excuse  for  denying  the 
right  of  action  in  a  case  where  she  has  been  divorced  and 
has  been  invested  with  all  the  powers  and  capacities  of  a  sin- 
gle woman  to  institute  and  maintain  actions  at  law. 

We  think  the  ruling  of  the  court,  in  the  first  instance,  was 
right;  that  the  complaint  in  the  original  case  was  sufficient, 
and  the  verdict  and  judgment  thereon,  if  supported  by  proper 
and  sufficient  evidence,  were  valid,  and  that,  consequently, 
the  court  should  have  sustained  the  demurrer  tc  the  com- 
plaint in  the  case  at  bar. 

The  judgment  is,  therefore,  reversed,  at  the  cost  of  appel- 
lee, and  the  cause  remanded,  with  instructions  to  the  coart 
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below  to  sustain  the  demurrer,  and  for  further  proceedings 
in  accordance  with  this  decision. 
Fikd  May  27, 1891. 


No.  41. 

Morris,  Guardian,  et  al.  v.  GtOodwin  et  al. 

Guardian  and  Ward.— Authority  to  Sell  Ward^s  lUai  Iatate.-^Notiee  ^ 
Quardian's  Power, — The  power  of  a  gaardian  to  sell  his  ward's  real  es- 
tate depends  upon  express  authority  of  the  court  under  whose  jurisdic- 
tion he  acts,  granted  in  strict  conformity  to  the  statute  authorizing  such 
sales ;  and  all  who  deal  with  him  are  bound  to  know  the  circumscribed 
character  of  hb  powers. 

VsNDOB  AND  PuBCHASKB. — Parol  Oontroel, — Money  Paid  On. —  Recovery, — 
EnforeemerU  cf  ChrUrad, — If  a  purchaser  of  real  estate  by  a  parol  con- 
tract pay  money  on  the  contract  for  it,  he  may  recover  back  the  money 
advanced  upon  the  purchase,  if  the  vendor  either  declines  to  perform 
the  contract  or  is  unable  to  do  so.  Such  a  contract,  however,  can  not 
be  enforced. 

Bajte. — Recovery  cf  Monty  Paid  Under  Poarol  Contract, —  Vendor  Able  and 
Willing  to  Carry  Out  ContracL — Under  a  parol  contract  for  the  sale  of 
real  estate,  if  the  vendor  is  able  and  willing  to  oonsummate  the  sale,  the 
vendee  can  not  rescind  and  recover  the  money  he  has  advanced. 

Same. — Doidrtfidf  or  Irregular ^  Title, — A  purchaser  of  real  estate  is  not  bound 
to  carry  out  an  executory  contract  of  sale  if  there  is  such  a  defect,  or 
irregularity)  in  the  title,  as  justly  excites  his  suspicion,  or  which  may 
involve  him  in  litigation,  although  it  might  be  pronounced  good  by 
l^gal  advisers. 

Bame. — Controjet  with  Quardian  to  Purehaee  Ward*s  Ettate,— Irregularity  of 
Order  of  Sale. — Doubtful  Title. — Recovery  of  Money  PoLid. — A  guardian  en- 
tered into  a  written  contract  of  purchase  for  the  sale  of  his  ward's 
real  estate,  upon  the  express  conditions  that  a  third  person  having  an  in- 
terest in  it  would  join  in  the  sale ;  that  the  ward's  wife  would  convey 
her  interest  in  it,  and  that  he  could  obtain  authority  from  the  proper 
court  enabling  him  to  make  a  sale  that  would  give  to  the  purchaser  a 
**  good  and  perfect  title."  Four  hundred  dollars  were  paid  down  by  the 
purchaser  as  a  forfeit.  The  guardian  filed  a  petition  reciting  the  ne- 
cessity for  the  sale,  the  contract  he  had  entered  into,  and  asked  author- 
ity to  carry  out  its  provisions  and  execute  a  deed  to  the  purchaser.  The 
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court  found  the  interest  of  the  ward's  estate  would  be  promoted  by  ae- 
oeptance  of  the  proposition  made,  appointed  appraisers,  who  reported 
instanter  (whereupon  the  guardian  at  once  filed  the  necessary  bond), 
and  directed  the  guardian  to  publish  notice  of  the  sale  for  ten  days 
in  a  designated  daily  paper;  and  at  the  expiration  of  the  time,  if  be 
did  not  receive  a  higher  bid,  he  was  directed  to  convey  the  land  at 
once  by  deed  to  the  purchaser  named  in  the  written  contract.  No 
terms  were  fixed  for  the  payment  of  the  purchase  money,  but  the 
terms  of  the  written  contract  were  for  cash.  Before  the  expiration  of 
the  ten-day  limit,  the  purchaser  under  the  contract  paid  five  hnn- 
dred  dollars  more,  and  the  parties,  by  written  agreement  endorsed  on 
the  contract,  extended  the  time  of  performance  four  days  beyond  the 
limit  named  in  the  contract,  upon  th^  condition  that  if  the  purchaser 
should,  at  the  end  of  that  time,  decide  that  the  title  to  the  real  es> 
tate  was  defective,  the  money  was  to  be  returned ;  but  if  he  elected  not 
to  consummate  the  contract,  it  was  to  be  retained  by  the  guardian. 
The  purchaser  declined  to  consummate  the  sale,  on  the  ground,  as  he 
claimed,  that  the  title  was  defective. 
HMf  that  the  title  was  so  doubtful  that  the  purchaser  was  entitled  to 
recover  back  the  money  paid;  but  if  it  had  not  been  doubtful,  the 
contract  was  valid  and  enforceable. 

Prom  the  Vanderburgh  Circuit  Court. 

8.  B.  Vance,  J,  M,  Shackelford,  A.  Gilchrist  and  C.  A, 
DeBruler,  for  appellants. 

J.  8.  Buchanan,  C.  Buchanan  and  P.  Maier,  for  appel- 
lees. 

Crumpacker,  J. — Frederick  W.  Briukmeyer  was  the 
owner  of  certain  real  estate  in  Vanderburgh  county,  upon 
which  there  were  buildings,  machinery^  tools  and  implements 
used  for  the  manufacture  of  brick.  He  was  in  partnership 
with  George  Lant  in  the  manufacture  of  brick  on  said  prem- 
ises. The  ^rm,  as  such,  had  no  interest  in  the  real  estate  or 
fixtures,  but  owned  the  to*bls,  implements,  and  other  persoual 
property,  which  were  of  the  value  of  about  two  thousand 
dollars. 

Brinkmeyer  became  incompetent  to  manage  his  affairs  on 
account  of  unsoundness  of  mind,  and  was  so  adjudged  by  the 
Vanderburgh  Circuit  Court  in  a  proper  proceeding,  and  Cave 
J.  Morris  was  appointed  guardian  for  his  estate.     The  estate 
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of  said  Ward  and  the  busiDess  of  said  firm  were  involved  in 
indebtedness  to  a  large  amount^  and  it  became  necessary  to 
sell  the  real  estate  and  machinery  used  in  the  manufacture 
of  brick  by  said  firm  to  discharge  debts  and  prevent  sacri- 
fice, and  on  the  7th  day  of  June,  1887,  the  guardian  entered 
into  a  written  contract  with  John  J.  and  George  R.  Good- 
win for  the  sale  of  the  entire  property  to  them,  including 
that  which  belonged  to  the  firm,  for  $17,000,  to  be  paid  in 
cash,  on  condition  that  Lant  would  join  in  the  sale,  and  that 
Brinkmeyer's  wife  would  convey  her  interest  in  the  real  es- 
tate to  such  purchasers,  and  upon  the  further  condition  that 
the  guardian  should  obtain  authority  from  the  Vanderburgh 
Circuit  Court  enabling  him  to  make  such  sale.  The  contract 
provided  that  the  sale  should  be  consummated  within  two 
weeks  from  the  date  thereof,  and  that  the  vendors  should 
convey  the  property  by  "good  and  perfect  title.*'  Four 
hundred  dollars  were  paid  upon  the  purchase  at  the  date  of 
the  execution  of  the  contract,  which  sum  was  to  be  forfeited 
to  the  vendors  if  the  purchasers  should  fail  to  perform  the 
contract,  but  it  was  to  be  returned  to  them  if  the  vendors  for 
any  reason  failed  to  perform. 

At  the  same  time  the  purchasers  entered  into  a  written 
contract  with  Lant,  by  the  terms  of  which  he  agreed  to  sell 
all  of  his  interest  in  the  firm  business  and  property  if  the 
sale  by  the  guardian  should  be  consummated.  He  was  to 
have  $1,000  for  his  interest,  and  received  one-half  of  the 
advanced  payment. 

After  the  execution  of  the  contracts  the  guardian  filed  a 
petition  in  the  Vanderburgh  Circuit  Court,  showing  the  con- 
dition of  his  ward's  estate,  the  necessity  for  the  sale  of  the 
realty,  and  the  contract  he  had  entered  into  with  Goodwin 
and  Goodwin,  and  asked  authority  to  carry  out  its  provisions 
and  execute  a  deed  conveying  the  property  to  the  purchasers. 
Upon  this  petition  the  court  found  that  the  interest  of  the 
ward's  estate  would  be  promoted  by  the  acceptance  of  the 
proposition,  and  appointed  appraisers  to  appraise  the  prop- 
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erty.  They  reported  inatanter,  and  fixed  the  value  of  the 
ward^s  interest  in  the  property  at  $16,000,  whereupon  the 
guardian  executed  his  additional  bond  in  the  sum  of  |25,000, 
with  surety  approved  by  the  court,  and  the  order  continued, 
directing  the  guardian  to  publish  notice  of  sale  for  ten  days 
in  a  daily  paper  in  Evansville,  and  at  the  expiration  of  such 
time,  if  he  had  not  received  a  higher  bid,  he  was  directed  to 
convey  the  property  at  once  by  deed  to  Goodwin  and  Good- 
win. No  terms  were  fixed  for  the  payment  of  the  purchase- 
money  in  the  order,  and  altogether  it  was  very  unusual  in 
its  provisions. 

The  order  was  entered  on  the  9th  day  of  June,  and  on 
the  21st  day  of  that  month  the  purchasers  paid  five  hundred 
dollars  more,  and  the  parties,  by  written  agreement  endorsed 
upon  the  contract,  extended  the  time  of  performance  four 
days.     This  modification  was  as  follows : 

'^  Bec'd  on  the  within  contract  five  hundred  dollars,  and 
the  option  is  extended  to  Saturday,  the  26th  day  of  June,  at 
2  o'clock  p.  M.  If  Peter  Maier  shall  then  decide  that  the 
title  to  said  real  estate  is  defective,  said  sum  is  to  be  re- 
turned, if  the  parties  of  the  second  part  elect  not  to  consum- 
mate the  contract ;  otherwise,  said  sum  is  to  be  retained  by 
us.''     Signed  by  the  guardian  and  Lant. 

The  purchasers  decided  not  to  complete  the  contract  at 
the  expiration  of  the  time,  and  demanded  the  return  of  the 
money  they  had  advanced,  which  was  refused. 

They  then  filed  their  complaint  against  the  guardian  and 
Lant,  in  three  paragraphs,  for  the  recovery  of  the  money  ad- 
vanced upon  the  purchase,  declaring,  in  various  forms,  the 
making  of  the  contract  and  the  payments  thereon,  and  the 
inability  of  the  guardian  to  give  a  good  title,  and  the  fact 
that  Mr.  Maier  had  decided  the  guardian's  authority  defec- 
tive and  that  he  could  not  convey  an  indefeasible  title. 

The  defendants  appeared  and  filed  separate  answers,  set* 
ting  out  the  same  defence.  They  alleged  that  the  guardian  had 
procured  a  sufficient  order  from  the  court  authorizing  him 
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to  sell  and  convey  the  property,  and  that  he  was  always 
able,  ready  and  willing  to  conclude  the  sale,  and  that  Lant 
and  Brinkmeyer^s  wife  stood  ready  and  willing  to  convey 
their  interests  in  the  property.  The  order  of  court  author- 
izing the  guardian  to  sell  the  property  was  embodied  into 
each  answer  in  such  a  manner  that  it  became  part  of  it,  and 
the  averments  were  such  that  the  guardian's  ability  to  «on- 
▼^7  ^7  good  title  was  made  dependent  upon  the  validity  of 
the  order. 

A  demurrer  was  filed  to  the  answer  of  each  defendant  and 
sustained,  and  the  defendants  severally  excepted  and  de- 
clined to  further  plead,  whereupon  judgment  was  rendered 
against  them  for  the  amount  of  the  advanced  payments,  in- 
terest and  costs. 

Errors  are  assigned  which  raise  for  decision  the  correct- 
ness of  the  ruling  of  the  trial  court  upon  the  demurrer  to 
the  answer  of  each  appellant. 

It  is  insisted  on  behalf  of  appellants  that  the  answers 
showed  sufficient  authority  for  the  guardian  to  convey  the 
property  by  good  title,  and  that  if  he  stood  ready  to  perform 
the  contract  the  purchasers  could  not  recover  the  money  ad- 
vanced thereon  even  though  performance  of  the  contract 
could  not  have  been  enforced.  Also,  that  if  the  contract 
were  wholly  void,  the  appellees  were  chargeable  with  notice 
of  its  character  when  they  advanced  the  money  upon  the 
purchase  and  did  not  pay  it  through  fraud  or  mistake  of 
Act,  consequently  they  should  not  be  allowed  to  recover  it 
back. 

Upon  appellees'  behalf  it  is  claimed : 

1.  That  the  contract  was  wholly  unauthorized  by  law 
and  void,  and  that  they  could  recover  the  money  paid  upon 
it  as  being  advanced  without  consideration. 

2.  That  the  order  of  court  set  out  in  the  answer  disclosed 
soch  irregularities  and  defects  as  would  render  a  deed  by  the 
guardian  based  upon  it  invalid. 

It  is  not  usual  for  a  guardian,  before  obtaining  permis- 
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sion  from  court,  to  contract  for  the  sale  of  his  ward's  realty 
and  receive  money  advanced  upon  the  contract.  The  duties 
of  a  guardian  are  generally  prescribed  by  law,  and  his  au- 
thority to  sell  real  estate  depends  upon  express  authority 
from  the  court  under  whose  jurisdiction  he  acts,  granted  in 
strict  conformity  to  the  statutes  regulating  the  guardian- 
ship upon  such  matters.  All  who  deal  with  a  guardian  are 
bound  to  know  the  circumscribed  character  of  his  powers. 

It  is  obvious  that  performance  of  the  contract  involved  in 
the  case  before  us  could  not  have  been  specifically  enforced 
by  either  party,  nor  damages  recovered  for  its  breach.  The 
enforceable  quality  of  the  contract,  however,  is  not  necessa- 
rily involved  in  the  solution  of  the  questions  presented  to  us 
by  the  record. 

If  one  pays  money  under  a  parol  contract  for  the  sale  of 
real  estate,  the  contract  can  not  be  enforced  by  either  party, 
under  ordinary  circumstances ;  yet,  if  the  vendor  either  de- 
clines to  perform  the  contract,  or  is  unable  so  to  do,  the  ven- 
dee may  recover  the  money  advanced  upon  the  purchase. 
Such  contracts  are  not  void,  but  no  power  is  given  in  the 
law  for  their  enforcement.  Day  v.  Wilson,  83  Ind.  463: 
Doiaon  v.  Bailey j  76  Ind.  434  ;  Dantzeiser  v.  Oook,  40  Ind.  65. 

In  the  case  at  bar  the  property  contracted  to  be  sold  was 
of  that  peculiar  character  that  its  marketability  was  limited 
to  a  class  of  purchasers,  and  the  interest  of  the  ward  was 
complicated  with  the  rights  of  his  partner  and  encumbered 
with  the  inchoate  interest  of  his  wife. 

Before  incurring  the  expense  and  trouble  of  procuring  an 
order  for  the  sale  of  the  property,  and  risking  the  hazard  of 
a  sacrifice  which  might  result  from  putting  it  upon  the  market 
without  regard  to  the  probability  of  securing  a  satisfactory 
ofier,  the  guardian  sought  in  good  faith  to  secure  a  contract 
for  the  sale  in  advance  at  what  he  considered  a  reasonable 
price  for  the  property,  conditioned  that  he  would  cany  out 
the  contract  if  he  should  subsequently  and  within  the  stip- 
ulated time  obtain  competent  legal  authority  so  to  do. 
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This  contract,  necessarily,  vfss  contingent  upon  the  pro- 
curement of  authority  to  sell  by  the  guardian,  and  upon  the 
fact  that  the  appraisement  would  not  exceed  the  contract 
price,  and  that  no  better  o£Per  for  the  property  should  be  re- 
ceived from  any  other  source.  If  all  of  these  conditions 
should  concur  so  that  the  guardian  would  be  in  a  position  to 
perform  the  contract,  and  should  stand  ready  so  to  do,  we  do 
not  believe  a  purchaser  who  had  advanced  money  upon  the 
contract  could  decline  to  consummate  it,  and  be  enabled  to 
recover  the  money  advanced  by  him. 

We  are  not  prepared  to  declare  as  a  matter  of  law  that 
under  such  circumstances  the  guardian  would  not  be  allowed 
to  respect  a  contract  made  in  good  faith  in  the  interest  of  his 
ward^s  estate,  and  perform  its  conditions  and  credit  upon  the 
purchase  the  payments  advanced. 

Under  a  parol  contract  for  the  sale  of  real  estate,  where 
advance  payments  are  made,  although  the  contract  is  not  en- 
forceable, yet  if  the  vendor  is  able  and  willing  to  consum- 
mate the  contract,  the  vendee  will  not  be  permitted  to  re- 
scind and  recover  the  money  advanced  by  him.  Day  v. 
Wihon,  supra. 

But  where  the  guardian  is  either  unwilling  or  unable  to 
carry  out  the  sale,  we  know  of  no  reason  why  he  ought  not 
to  return  the  purchase^money  received  by  him.  It  would 
be  highly  inequitable  and  against  the  dictates  of  common 
honesty  to  deny  a  purchaser  in  good  faith  under  these  cir- 
cumstances the  right  to  be  placed  in  staiu  quo,  upon  the 
forced  or  voluntary  rescission  of  the  contract  by  the  guar- 
dian ;  indeed,  it  is  made  the  policy  of  the  law  in  this  State 
by  legislation  to  protect  purchasers  in  good  iaith  at  judicial 
sales  when  for  any  reason  their  titles  fail.  Section  1084,  R. 
S.  1881 ;  Stults  V.  Brown,  112  Ind.  370;  Jones  v.  French^ 
92  Ind.  138;  Walton  v.  Cox,  67  Ind.  164 ;  Seller  v.  Idnger- 
man^  24  Ind.  264. 

And  the  fact  that  the  sale  may  be  wholly  void,  and  confer 
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no  color  of  title  even  upon  the  purchaser,  does  not  prevent 
him  from  recovering  money  paid  thereon  in  good  faith. 

While  the  case  before  us  does  not  fall  within  the  letter  of 
the  law  contained  in  the  authorities  cited,  it  comes  within 
its  equitable  spirit.  If  there  had  been  any  collusion  be- 
tween the  guardian  and  the  purchasers  to  avoid  the  compe- 
tition of  a  public  sale,  or  if  any  fraud  or  bad  faith  iiad  char- 
acterized the  transaction  iu  any  particular,  quite  a  different 
principle  of  equity  would  apply. 

Our  conclusion  is,  that  if  the  guardian  was  able  and  vnU- 
ing  to  convey  the  real  estate  to  the  appellees,  by  a ''  good  and 
perfect  title/'  within  the  time  fixed  in  the  contract,  they 
were  bound  to  accept  it ;  and  failing  so  to  do,  they  would 
not  be  entitled  to  recover  the  money  paid  upon  the  pur- 
chase. 

Appellants  aver  their  ability  and  readiness  to  convey,  in 
their  auswers ;  but  they  plead  the  order  of  court  granting 
the  authority  to  sell,  and  the  result  of  the  case  depends  upon 
the  question  whether  the  title  they  could  give  was  such  as 
the  appellees  were  bound  to  accept. 

The  order  of  court  set  out  in  the  answer  recites  the  ne- 
cessity of  selling  the  property,  and  approves  of  the  propo- 
sition to  purchase  by  the  appellees,  and  declares  that  it 
ought  to  be  accepted.  It  shows  an  appraisement  of  the 
property  at  $16,000  and  the  filing  of  an  additional  bond  in 
the  sum  of  only  $25,000.  Notice  of  sale  seems  to  be  pro* 
vided  for,  and  it  authorizes  the  guardian  to  sell  and  convey 
the  property  to  the  appellees,  without  further  order  of  court, 
at  the  expiration  of  ten  days,  unless  a  higher  bid  should  be 
received,  and,  in  the  event  of  a  sale  to  the  appellees,  the 
guardian  was  directed  to  execute  and  deliver,  absolutely,  a 
deed  conveying  the  ward's  interest  upon  receipt  of  the 
price  provided  in  the  contract.  The  order  is  irregular  and 
defective,  to  say  the  least,  but  we  are  not  required  to  decide 
whether  it  would  have  been  sufficient  to  have  transmitted 
the  title  or  not.     Ordinarily,  a  purchaser  at  guardian's  sale 
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may  rely  upon  the  regularity  of  proceediugs  authorizing  the 
sale  of  the  ward's  real  estate,  and  will  be  protected  in  his 
purchase  unless  such  proceedings  are  void  for  want  of  juris- 
diction. Marquis  v.  Davis^  113  Ind.  219;  Walker  v.  JETtYZ, 
111  Ind.  223. 

But  here  the  purchasers  had  full  notice  of  the  terms  of 
the  order. 

One  who  contracts  for  the  purchase  of  real  property  is  not 
bound  to  accept  a  doubtful  title,  or  one  that  would  likely  be 
involved  in  litigation,  although  it  might  ultimately  be  ad- 
judged to  be  good.  It  was  said  by  a  writer  of  recognized 
ability  upon  the  subject  that  to  enable  one  to  enforce  specific 
performance  of  a  contract  against  the  purchaser,  the  title  to 
the  estate  ought  to  be  like  Caesar's  wife,  entirely  free  from 
suspicion.     1  Sugden  Vendors,  p.  386. 

This  subject  was  quite  ably  considered  by  the  court  in 
Smith  V.  Tamer y  60  Ind.  367,  wherein  it  was  held  that  any 
defect  or  irregularity  in  the  title  which  would  excite  the 
suspicion  of  a  purchaser,  or  which  might  involve  the  pur- 
chaser in  litigation,  although  it  might  be  pronounced  good 
by  competent  legal  advisers,  was  not  such  a  title  as  a  pur- 
chaser was  compelled  to  accept.  See,  also,  Groodwine  v. 
Morey,  111  Ind.  68;  Small  v.Reews,  14  Ind.  163. 

We  are  clearly  of  the  opinion  that  the  order  of  the  court 
granting  the  guardian  authority  to  sell  the  real  estate  in 
controversy  was  so  irregular  and  informal  that  it  would 
have  affected  the  marketability  of  a  title  builded  upon  it, 
and  the  appellees  were  not  bound  to  accept  it. 

It  follows  that  no  error  was  committed  in  sustaining  the 
demurrer  to  the  answers. 

The  judgment  is  affirmed,  with  costs. 

FUed  May  27, 1891. 
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No.  132. 

Adams,  Administbatob,  v.  Tuley  et  al. 

PuBADmo. — Failure  to  Reply. — Judgment — The  failare  to  replj  to  a  para- 
graph of  answer  containing  a  good  affirmative  defence  admits  its  tmtb, 
and  entitles  the  defendant  to  judgment ;  and  the  insafficiencj  of  the 
other  paragraphs  of  the  answer  is  immaterial. 

From  the  Miami  Circuit  Court. 

/.  F,  Morrison,  A .  Sherman  aud  W.  E.  Mowbray j  for  ap- 
pellant. 
8.  T.  MoOonndl  and  T.  J,  TSdey^  for  appellees. 

Black,  J. — The  appellant's  complaint  consisted  of  five 
paragraphs,  in  each  of  which  it  was  sought  to  recover  money 
which  was  alleged  to  be  due  the  estate  represented  by  the 
appellant,  and  which  it  was  averred  the  appellees  had  ob- 
tained, in  the  lifetime  of  appellant's  intestate,  through  a 
judgment  recovered  for  the  intestate  in  a  certain  action  in- 
stituted and  carried  on  by  the  appellees  as  attorneys  at  law 
on  behalf  of  the  intestate. 

The  appellees  answered  in  six  paragraphs,  the  first  being 
a  general  denial,  and  the  second  a  general  answer  of  pay- 
ment. 

The  appellant  demurred  to  the  third,  fourth,  fifth  and 
sixth  paragraphs  of  answer,  and  the  demurrer  was  overruled. 

Appellant  then  moved  to  strike  out  the  fifth  paragraph  of 
answer,  and  the  motion  was  overruled. 

Appellant  replied  by  denial  to  the  second,  third,  fourth 
and  sixth  paragraphs  of  answer.  To  the  fiflh  paragraph  of 
answer  he  replied  in  two  paragraphs,  the  first  a  general  de- 
nial,  the  second  an  affirmative  reply.  Appellees  demurred  to 
this  second  paragraph  of  reply,  and  the  demurrer  was  sus- 
tained. 

At  a  subsequent  day  appellant  withdrew  all  the  replies  in 
denial  theretofore  filed,  and  appellees  withdrew  their  answer 
in  denial.     Appellant  declining  to  plead  further,  it  was  found 
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by  the  court  that  the  appellees  were  entitled  to  have  judg- 
meDt  on  their  answers,  to  which  no  reply  was  interposed. 
Thereupon  judgment  was  rendered  that  the  appellant  take 
nothing  by  the  action,  and  that  the  appellees  recover  their 
costs  of  the  appellant. 

In  this  court  the  appellant  has  assigned  as  errors  the  over- 
ruling of  his  demurrer  to  the  third,  fourth,  fifth  and  sixth 
paragraphs  of  answer,  the  overruling  of  his  motion  to  strike 
out  the  fifth  paragraph  of  answer,  and  the  sustaining  of  the 
demurrer  to  the  second  paragraph  of  reply  to  the  fifth  para- 
graph of  answer. 

The  second  paragraph  of  answer  was  a  good  affirmative 
defence  to  the  entire  complaint  to  which  it  was  addressed. 
Its  sufficiency  was  not  questioned.  The  appellant  replied  to 
it  by  denial,  but  afterward  withdrew  all  his  replies  in  de- 
nial. The  only  affirmative  paragraph  of  reply  filed  was  ad- 
dressed to  the  fifth  paragraph  of  answer  alone.  Thus  it  ap- 
pears that  to  a  paragraph  of  answer  stating  a  complete  defence 
and  standing  in  the  record  without  any  pleading  responding 
to  it,  the  appellant  declined  to  reply. 

Upon  this  declination  of  the  appellant  to  plead  further,  it 
was  the  duty  of  the  court  to  enter  judgment,  as  was  done. 
Section  401,  R.  S.  1881. 

The  refusal  to  reply  to  the  second  paragraph  of  answer 
amounted  to  an  admission  that  the  defence  set  up  therein 
was  true. 

'*  Every  material  allegation  of  new  matter  in  the  answer 
not  controverted  by  the  reply,  shall,  for  the  purpose  of  the 
action,  be  taken  as  true.''     Section  383,  R.  S.  1881. 

Such  an  admission,  for  the  purposes  of  the  action,  of  a  com- 
plete defence  to  the  cause  of  action  stated  in  the  complaint, 
renders  immaterial  the  question  whether  other  paragraphs 
of  answer  held  sufficient  by  the  court  upon  demurrer  were 
insufficient,  and  the  question  whether  one  of  said  other  par- 
agraphs of  answer  should  have  been  struck  out  on  the  mo- 
tion therefor,  and  the  question  whether  there  was  error  in 
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sastaining  a  demurrer  to  an  affirmative  reply  to  one  of  said 
other  paragraphs  of  answer. 

One  full  defence  confessed  necessarily  defeated  the  action, 
and  errora  concerning  other  defences  or  replies  thereto  could 
not  prevent  such  a  result  or  authorize  this  court  to  reverse 
it.  Breidert  v.  Krueger,  92  Ind.  142 ;  Lilly  v.  Dunn^  96  Lid. 
220(228). 

The  judgment  is  affirmed,  with  costs. 

FUed  May  26, 1891. 


No.  80. 

The  Lake  Shore  and  Michigan  Southern  Railway 

Company  v.  Van  Auken. 

8et-0fp. — Torte.  -^Counter-Clam, —  "  Tran9cuUum."—'  An  independent  tort 
can  not  be  made  a  defence  against  another  tort|  either  bj  way  of  set-off 
or  counter-claim.  The  word  ^'  transaction/'  as  nsed  in  the  code,  is  not 
a  s^nonyme  for  occurrence  or  accident. 

Railboad. — Killing  Stock. — Counter^Qaim, — In  an  action  for  killing  stock 
at  a  public  crossing,  when  the  negligence  is  alleged  to  have  been  a  fail- 
ure to  blow  the  whistle  and  ring  the  bell,  the  defendant  can  not  set  up 
bj  counter-claim  that  the  plaintiff  negligently  permitted  his  stock  to 
stray  upon  such  crossing  and  that  the  collision  damaged  its  locomotive. 

8ame.— Fat/ure  to  Blow  Whittle  at  PMie  Oromng. — If  an  animal  is  killed 
at  a  public  crossing  by  reason  of  a  failure  or  neglect  to  blow  the  whistle 
or  ring  the  bell,  as  required  by  statute,  the  company  is  liable ;  but  the 
omission  to  give  these  signals  will  not  authorize  the  rendition  of  a 
Judgment  against  the  company,  unless  the  facts  found  show  that  the 
killing  was  caused  by  the  failure  to  give  them  as  required  by  the 
statute. 

8axe. — Special  Verdict. — Injury  at  Crossing. — In  an  action  against  a  rail- 
road company  for  negligently  killing  an  animal  on  a  public  crossing- 
because  of  its  failure  to  blow  the  whistle  or  ring  the  bell,  the  special 
verdict  must  show  that  the  animal  was  on  or  at  the  crossing  when 
killed. 

Appeal. — Railroad  Killing  Stock. — Amount  in  Controversy. — Gmn/er-Cbtin. 
— Although,  in  an  action  of  tort,  the  amount  of  the  judgment  in  favor 
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of  the  plaintiff  is  less  than  fifty  dollars,  yet  if  the  defendant  pleads  a 
counter-claim  demanding  a  judgment  for  more  than  that  amount, 
although  such  counter-claim  can  not  be  allowed  in  such  a  case,  the 
Appellate  Court  has  jurisdiction  of  the  cause,  on  an  appeal  by  the  de- 
fendant. 

From  the  Steaben  Circuit  Coart. 

J.  H.  Baker  and  F.  E.  Baker j  for  appellant. 
O.  B.  Adams  and  F.  S,  Roby,  for  appellee. 

New^  J. — This  action  originated  before  a  justice  of  the 
peace.  The  complaint  was  to  recover  fifty  dollars  for  the 
killing  of  a  cow  by  the  appellant's  engine  and  cars  on  its 
railroad  tracks  in  Steuben  county,  Indiana.  The  case  was 
appealed  to  the  circuit  court,  and  there  the  complaint  was  eo 
amended  as  to  be  a  cause  of  action  for  the  killing  of  the  ap- 
pellee's cow  at  a  certain  crossing  because  of  the  negligent 
failure  of  the  engineer  to  sound  the  whistle  and  ring  the  bell 
as  required  by  law  while  approaching  said  crossing. 

The  appellant's  answer  was  in  two  paragraphs.  The  first 
was  a  general  denial.  The  second  was  a  counter-claim,  to 
which  a  demurrer  was  sustained,  and  exception  taken.  There 
was  a  trial  by  jury^  who,  under  instructions,  returned  a  spe- 
cial verdict.  The  appellant  moved  for  a  venire  de  novo,  which 
motion  was  overruled,  and  exception  taken. 

The  appellant  then  moved  for  judgment  in  its  favor  upon 
the  special  verdict,  which  motion  was  overruled,  and  excep- 
tion taken.  The  appellee  then  moved  for  judgment  in  his 
fitvor  apoij  the  special  verdict,  which  motion  was  sustained, 
judgment  rendered  for  the  appellee  in  the  sum  of  forty  dol- 
lars and  costs,  and  the  appellant  excepted. 

On  this  record  the  appellee  has  assigned  errors  as  follows  : 

1st.   The  sustaining  of  the  demurrer  to  the  counter-claim. 

2d.  The  overruling  of  the  appellant's  motion  for  a  venire 
de  novo. 

3d.  The  overruling  of  the  appellant's  motion  for  judgment 
on  the  special  verdict,  and  the  sustaining  of  the  appellee's 
motion  for  judgment  on  the  special  verdict. 
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4th.  That  the  amended  complaint  does  not  state  bets  sof- 
ficient  to  constitute  a  cause  of  action. 

We  think  the  demurrer  to  the  counter-claim  was  oorrectly 
sustained. 

In  the  counter-claim  it  is  averred  that  the  appellee  negli- 
gently permitted  said  cow  to  wander  without  right  on  to  the 
appellant's  railroad  track,  and  was  thus  on  said  track  in  the 
night-time,  when  it  was  dark,  when,  without  the  appellant's 
fault,  said  cow  was  run  upon  and  killed  by  the  engine  at- 
tached to  said  train  of  cars ;  that  thereby  said  engine  was  so 
injured  that  appellant  lost  the  use  of  it  for  one  week,  and 
was  put  to  an  expense  of  $26  in  repairing  it,  and  that  $10 
per  day  is  the  reasonable  value  of  the  use  of  said  engine. 

The  general  rule  is  that  tort  can  not  be  made  to  constitute 
a  defence,  either  by  way  of  set-off,  or  counter-claim.  Love- 
joy  V.  Robinsoriy  8  Ind.  399 ;  Shelly  v.  Vanarsdoll,  23  Ind. 
543 ;  Terre  Haute,  etc,,  R.  R.  Go.  v.  Pierce,  95  Ind.  496 ; 
Avery  v.  Dougherty,  102  Ind.  443. 

In  the  case  of  Terre  Haute,  etc,,  R,  R,  Co,  v.  Pierce,  su- 
pra, the  appellee's  cause  of  action,  in  one  paragraph  ot  his 
complaint,  was  based  upon  the  negligence  of  the  appellant 
in  killing  a  horse  belonging  to  the  appellee. 

The  appellant's  defence,  as  set  forth  in  its  counter-claim, 
to  that  paragraph  of  the  complaint,  was  founded  upon  the 
negligence  of  the  appellee  in  suffering  his  horse  to  run  at 
large,  and  stray  upon  the  appellant's  railroad  track,  so  that 
it  was  struck  and  killed  by  the  appellant's  locomotive,  and 
the  latter  thereby  thrown  from  the  track,  together  with  sev- 
eral loaded  freight  cars,  to  the  appellant's  damage,  etc. 

The  court  in  that  case  says :  "  We  do  not  think  the  cause 
of  action  set  forth  in  the  counter-claim  was  a  matter  arising 
out  of,  or  connected  with,  the  appellee's  cause  of  action.  The 
appellee^s  cause  of  action,  as  stated  in  two  paragraphs  of  his 
complaint,  grew  out  of  the  appellant's  failure  to  fence  its  rail- 
road where  the  animal  entered  and  was  killed.  His  cause 
of  action,  as  stated  in   the  other   paragraph  of  his  com- 
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plaint,  was  based  upon  the  appellant's  negligence  in  kill- 
ing the  animal.  The  appellant's  cause  of  action,  or  cross- 
demand,  set  forth  in  its  counter-claim,  was  based  upon  the 
appellee's  negligence  in  suffering  his  horse  to  run  at  large, 
whereby  said  horse  strayed  upon  the  appellant's  railroad, 
causing  to  the  latter  the  injury  for  which  compensation  is 
claimed  in  the  counter-claim.  It  is  too  apparent  for  contro- 
versy, that  the  appellee's  negligence  in  permitting  his 
horse  to  run  at  large,  did  not  grow  out  of,  and  had  no  con- 
nection with,  the  appellant's  failure  to  fence  its  road,  nor 
with  its  negligence  in  running  its  locomotive  and  cars  over 
and  killing  the  appellee's  horse.  The  respective  acts  of  neg- 
ligence complained  of  had  no  connection  with  or  relation  to 
-each  other." 

What  is  here  said  applies  to  the  case  at  bar.  If  the  cow 
was  killed  because  of  the  negligence  of  the  appellant,  that 
inras  one  tort,  while  if  the  cow,  because  of  the  negligence  of 
the  appellee,  wandered  on  to  the  railroad  track  at  a  point 
^here  she  had  no  right  to  be,  that  would  be  another  and 
different  tort. 

The  appellee's  wrong  might  defeat  his  recovery  as  con- 
tributory negligence,  and  yet  the  appellant  be  guilty  of  neg- 
ligence in  fact. 

It  is  settled,  upon  sound  principle,  that  an  independent 
tort  can  not  be  made  a  defence  against  another  tort,  either 
by  way  of  set-off  or  counter-claim.  The  decisions  are  har- 
monious, and  they  are  right.  Keller  v.  £.  F.  Goodrich 
<h.y  117  Ind.  556. 

The  appellant's  counsel  maintain  that  a  construction  too 
narrow  has  heretofore  been  given  to  the  statute  on  the  sub- 
ject of  counter-claim.  They  call  attention  to  the  fact  that 
the  word  *'  transaction  "  occurs  in  section  351  of  the  code, 
and  say  if  that  section  and  section  350  are  construed  to-, 
gether  the  counter-claim  here  set  up  must  be  held  to  be 
good. 

We  can  not  adopt  this  view.     The  word  "  transaction," 
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as  found  in  section  361  of  the  code,  in  our  opinion^  is  not 
used  as  a  synonyme  for  occurrence  or  accident*  The  word 
^*  transaction,"  as  ordinarily  employed,  is  understood  to  mean 
the  doing  or  performing  of  some  matter  of  business  between 
two  or  more  persons.  It  is  from  the  Latin  trans  and  affo 
(to  carry  on).     2  Bouvier  Law  Dictionary ,  p.  743. 

It  is  suggested  that  the  court,  in  the  case  of  Terre  Hauie^ 
etc.,  22.  i2.  V.  Pierce,  9upra,  may  have  overlooked  section 
361  relating  to  counter-claim,  and  in  which  the  word 
''  transaction  "  is  found.  We  hardly  think  so.  The  court, 
in  that  opinion,  refers  to  the  case  of  Judah  v.  TmsUes,  etc., 
16  Ind.  66,  using  the  following  language : 

^^  It  will  be  noticed  that  the  cause  of  action  stated  in  the 
complaint,  and  the  matter  set  up  in  the  counter-claim,  both 
related  to  and  grew  out  of  the  same  transaction,  or  con- 
tract,''  etc. 

The  demurrer  to  the  matter  pleaded  as  counter-claim  by 
the  appellant  was  properly  sustained. 

Perhaps  this  is  the  most  appropriate  point  in  this  opinion 
to  pass  upon  a  motion  which  has  been  filed  by  the  appellee 
to  dismiss  the  appeal.  The  ground  upon  which  the  motion 
rests  is  that  if  the  appellant's  counter-claim  can  not  be  en- 
tertained nor  allowed  in  this  action,  the  sum  demanded  in 
the  counter-claim  can  not  be  considered  in  determining  the 
amount  in  controversy ;  and  that  inasmuch  as  the  case 
originated  before  a  justice  of  the  peace,  and  the  appellee  is 
content  with  the  judgment  for  forty  dollars  which  be  ob- 
tained in  the  circuit  court,  that  should  be  regarded  as  the 
amount  in  controversy  under  section  632  of  the  code. 

Under  this  statute  an  appeal  will  not  lie  from  a  judgment 
rendered  in  the  circuit  court  in  an  action  originating  before 
a  justice  of  the  peace,  unless  the  amount  in  controversy,  ex- 
clusive of  interest  and  costs,  exceeds  fifty  dollars. 

The  amount  in  controversy  in  the  present  case  exceeds 
fifty  dollars.  The  sum  named  in  the  counter-claim  itself  is 
more  than  fifty  dollars.     That,  and  the  forty  dollars  for 
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which  the  appellee  obtained  jadgment,  are  in  controverey, 
although  the  counter-claim  can  not  be  allowed.  As  to  the 
counter-claim^  it  is  not  alone  in  controversy  whether  the 
amount  therein  claimed  as  damages  can  be  established  by 
the  evidence ;  but  it  is  also  in  controversy  whether  the 
matter  pleaded  as  counter-claim  can^  under  the  law  and 
practice,  be  entertained  or  considered  at  all  as  a  defence  to  the 
plaintiff's  complaint. 

The  motion  to  dismiss  the  appeal  is  overruled. 

The  second  error  assigned  is  the  overruling  of  the  appel- 
lant's motion  for  a  venire  de  inovo. 

The  court  did  not  err  in  overruling  this  motion.  The  spe- 
cial finding  was  not  defective  in  form.  Bowen  v.  Swander, 
121  Ind.  164;  Hamilton  v.  Byram,  122  Ind.  283. 

The  third  assignment  of  error  is  the  overruling  of  the  ap- 
pellant's motion  for  judgment  on  the  special  verdict,  and  the 
sustaining  of  the  appellee's  motion  for  judgment  on  the  spe- 
cial verdict. 

It  is  alleged  in  the  complaint  that  at  the  time  the  cow  was 
killed  the  appellee's  son,  about  fourteen  years  of  age,  was 
trying  to  drive  the  cow  to  a  pasture,  and  was  obliged  to  cross 
the  appellant's  railroad  track ;  that  the  appellant  had  pro- 
vided for  the  use  of  the  public  a  crossing  over  and  across  its 
said  track,  and  that  said  crossing  had  been  used  by  the  pub- 
lic for  many  years  without  objection  on  the  part  of  the  ap- 
pellant and  by  its  invitation  ;  that  said  crossing  is  in  the  vil- 
lage of  Pleasant  Lake ;  that  the  State  road  crosses  said 
railroad  track  about  one  hundred  and  twenty-five  feet  north 
of  the  station-house  of  the  appellant,  and  that  said  crossing 
was  between  the  State  road  and  station-house ;  that  said  cow, 
while  being  driven  to  pasture  by  the  appellee's  son,  was  at 
said  crossing  struck  and  killed  by  the  appellant's  locomotive 
and  cars ;  that  at  the  time  said  cow  was  killed  said  locomo- 
tive and  cars  were  running  at  a  speed  of  sixty  miles  an  hour; 
that  about  one  mile  north  of  said  station-house  and  crossing 
Vol.  1.— 32 
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there  is  a  gravel  pit,  from  which  said  train  was  going  sonth 
at  the  time  the  cow  was  killed ;  that  after  leaving  said  gravel 
pit  no  signals  of  any  kind  were  given  by  said  train  before 
reaching  said  station^  and  that  the  cow  was  killed  because  of 
the  negligent  fail  are  of  the  engineer  to  give  the  signals  re- 
quired by  law  as  the  train  approached  said  crossing. 

If  the  appellant  had  provided  a  crossing  for  the  use  of  the 
public^  as  alleged  in  the  complaint,  and  the  cow,  while  being 
driven  with  due  care  to  pasture,  was  on  said  crossing,  the 
appellee  was  not  trespassing  while  so  using  the  crossing. 
Palmer  v.  Chicago,  etc.,  R.  R.  Co.,  112  Ind.  250.  And  if 
the  cow,  while  so  on  said  crossing,  was  killed  by  reason  of 
the  neglect  or  failure  of  the  engineer,  or  other  person  in 
charge  of  the  engine,  when  approaching  the  crossing,  to 
sound  the  whistle  three  times  at  a  distance  of  not  more  than 
one  hundred  nor  less  than  eighty  rods  from  such  crossing, 
and  to  ring  the  bell  from  that  time  until  such  engine  had 
passed  the  crossing,  then  the  appellant  would  be  liable  in 
damages  for  the  cow  so  killed.  Sections  4020,  4021,  R.  S. 
1881. 

The  omission,  however,  to  give  the  signals  required  by 
these  sections  would  not  create  liability,  unless,  from  the  facts 
found,  the  killing  of  the  cow  was  by  reason  of  the  failure  to 
sound  the  whistle  and  ring  the  bell  as  required  by  law.  Lon- 
iaviUe,  etc.,  R.  W.  Co.  v.  Green,  120  Ind.  367. 

It  is  not  shown  that  the  cow  was  on  or  at  the  crossing 
when  killed.  This  is  material,  for  it  is  so  alleged  in  the  com- 
plaint, and  without  proof  of  it  the  appellee  fails  to  show  that 
he  was  without  fault  himself.  If  a  special  verdict  is  silent 
on  a  material  point,  on  that  point  it  is  against  the  party  ha^^- 
ing  the  burden.  Louisville,  etc.,  R.  W.  Co.  v.  Green,  supra  ; 
Dennis  v.  Louisville,  etc.,  R.  W.  Co.,  116  Ind.  42. 

According  to  the  theory  of  the  complaint,  if  the  cow  was 
killed  at  some  other  place  than  at  the  crossing  she  may  have 
been  trespassing  on  the  appellant's  railroad  track  when 
killed. 
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The  appellee  mast  not  only  prove  the  negligence  on  the 
part  of  the  railroad  company  which  he  avers,  but  he  must 
show  that  he  was  without  fault  himself. 

It  is  shown  by  the  special  verdict  that  the  cow  was  killed 
at  about  8:30  o^clock,  P.  M.;  that  the  train  was  then  running 
at  a  speed  of  about  forty  miles  an  hour,  and  that  it  was  then 
dark ;  that  the  whistle  was  sounded  when  the  engineer  saw 
the  cow  upon  the  tj^ack,  and  that  the  engine  was  then  about 
one  hundred  and  thirty  feet  from  where  the  cow  was  struck. 
Even  if  forty  miles  an  hour  should  be  regarded  as  a  negli- 
gent rate  of  speed,  which  we  do  not  decide,  it  would  not 
avail  the  appellee,  if  his  cow  was  at  some  other  place  on  the 
track  than  at  the  crossing  when  killed.  The  rate  of  speed 
in  such  case  would  not  be  material,  unless  there  was  some- 
thing making  it  evidence  of  an  intentional,  or  wilful,  act. 
Palmer  v.  Chicago,  etc.,  i2.  B.  Co.,  supra. 

We  do  not  think  the  facts  found  in  the  special  verdict  in- 
dicate that  there  was  an  intent  to  kill  or  injure  the  cow ;  or 
that  there  was  a  reckless  disregard  of  consequences  in  that 
regard ;  and,  besides,  such  is  not  the  theory  of  the  complaint. 

The  theory  of  the  complaint  is  that  the  cow  was  killed  at 
the  crossing,  where  she  had  a  right  to  be,  and  that  the 
killing  was  because  of  the  negligent  failure  of  the  engineer 
to  sound  the  whistle  and  ring  the  bell  while  approaching 
said  crossing,  as  required  by  law. 

The  motion  of  the  appellant  for  judgment  in  its  favor 
upon  the  special  verdict  should  have  been  sustained. 

The  fourth  assignment  of  error  is  that  the  amended  com- 
plaint does  not  state  facts  sufficient  to  constitute  a  cause  of 
action.     We  think  it  does  state  a  cause  of  action. 

Judgment  reversed,  at  costs  of  appellee,  with  instructions 
to  the  court  below  to  sustain  the  appellant's  motion  for 
judgment  in  its  favor  on  the  special  verdict. 

Filed  April  3, 1891 ;  petition  for  a  rehearing  oyerraled  June  9,  1891. 
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No.  161. 

Jagquay  V.  Hartzell. 

M ALldOUB  Tbbbpabb. — Killinp  Dog.— Damages,— One  who  wilfally  and 
maliciously  kills  a  dog  which  is  not  yicioos  or  dangerous  in  its  disposir 
tion  and  habits,  and  is  not  engaged  in  committing  damages,  ia  liable  to 
the  owner  for  the  fair  value  of  the  animal. 

Vkbdict. — Special  Findings. — Special  findings  coQ^rol  the  general  rerdict 
only  where  there  is  an  irreconeilable  conflict  between  them  upon  a  ma> 
terial  question. 

Nxw  Tbiai*.-— Jfo^wm  For. —  Pendency  of  Motion  for  Jvdgmeni  an  Spedal 
Findings. — The  fact  that  a  motion  for  judgment  on  special  finding  is 
taken  under  adyisement,  and  not  ruled  upon  until  the  subsequent  term, 
does  not  excuse  a  failure  to  move  for  a  new  trial  within  the  time  fixed 
bisection 661,  B.  8. 1881. 

flAMB.--A  motion  for  judgment  upon  special  findings  may  be  made  after 
a  motion  for  a  new  trial. 

Same. — Application. — Time  of  Making. — ^An  application  for  a  new  trial 
must  be  made  within  the  time  fixed  by  section  561,  B.  8.  1881,  anles 
an  extension  of  time  be  given  by  agreement  of  the  advene  party,  except 
for  causes  discovered  after  the  term  at  which  the  trial  was  had. 

From  the  Allen  Circuit  Court. 

W.  O,  Colericky  for  appellant. 
12.  8.  Robertson,  for  appellee. 

Crtjmpackeb,  J. — John  R.  Hartzell  sued  Lemuel  Jacqoajr 
for  wilfully  and  maliciously  killing  a  dog  owned  by  the 
plaintiff. 

The  complaint  charges  that  the  dog  was  of  a  peculiarly 
valuable  breed^  and  was  trained  to  habits  of  usefulness,  and 
while  he  was  upon  the  plaintiff^s  premises^  peaceably  and 
quietly,  the  defendant  enticed  him  out  upon  a  public  high- 
way and  there  unlawfully  and  maliciously  shot  and  killed 
him. 

The  defendant  answered  by  general  denial,  and  the  cause 
was  tried  by  a  jury,  and  resulted  in  a  verdict  for  the  plain- 
tiff for  one  hundred  and  fifty  dollars. 

The  jury  answered  five  interrogatories  submitted  to  them 


MAY  TERM,  1891.  601 

Jacquay  v.  Hartsell. 

by  the  court  at  the  request  of  the  defendant,  which,  with  the 
answers,  are  as  follows : 

'^  1.  Was  not  the  dog  mentioned  in  the  complaint  in  the 
babit  of  leaving  at  his  will  and  pleasure  the  plaintiff's  prem- 
ises and  running  out  on  the  public  highway,  and  attacking 
persons  walking,  riding  and  driving  over  and  along  said  high- 
way  by  barking  and  jumping  at  them  and  their  horses,  and 
following  them  in  that  manner  for  quite  a  distance  ?  Ans. 
Yes,  with  exception  of  attacking. 

*'  2.  On  many  such  occasions  did  not  said  dog  frighten  the 
horses  attached  to  vehicles  in  which  persons  were  seated,  and 
thereby  imperil  the  lives  and  limbs  of  such  persons?  Ans. 
Yes,  except  imperiling  lives. 

"  3.  Was  not  the  dog  in  the  habit  of  doing  so  for  several 
years  before  and  up  to  the  time  it  was  killed  by  the  defend- 
ant?   Ans.  Yes. 

^'  4.  Did  not  the  plaintiff  know  that  the  dog  was  -in  the 
habit  of  doing  so,  and  did  he  make  any  effort  to  confine  his 
dog  or  prevent  it  from  doing  so ;  if  so,  what  did  he  do  ?  Ans. 
Yes  ;  done  nothing;  did  not  deem  it  necessary. 

''  6.  Was  there  not  an  open  driveway  leading  from  the 
highway  to  the  premises  of  the  plaintiff,  and  within  one 
hundred  feet  of  the  residence  occupied  by  him  during  all 
said  time,  and  was  not  said  dog  permitted  and  allowed  by 
the  plaintiff  at  its  will  and  pleasure  to  pass  through  said 
driveway  to  said  highway  and  attack  persons  and  horses  ? 
Ans.  Yes,  except  attacking. '^ 

A  motion  was  made  by  the  defendant  for  judgment  in  his 
favor  upon  the  interrogatories  without  regard  to  the  general 
verdict,  which  was  denied,  and  he  excepted. 

Afterwards  a  motion  for  a  new  trial  was  filed  and  over- 
ruled, and  judgment  was  rendered  upon  the  general  verdict. 

The  first  alleged  error  to  which  our  attention  is  invited  by 
the  appellant  is  the  overruling  of  his  motion  for  judgment 
upon  the  interrogatories. 

We  agree  with  counsel  for  appellant  in  the  view  that  a 
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vicious  dog,  roaming  at  large,  endangeriDg  the  safety  of  per- 
son and  property,  is  a  nuisance,  and  may  be  lawfully  killed 
by  any  one  coming  in  contact  with  it ;  but  the  special  find- 
ings of  the  jury  do  not  appear  to  give  the  dog  in  question 
any  such  a  character.  It  is  true,  he  was  in  the  habit  of  going 
from  his  master's  premises  and  barking  at  travellers  and 
teams  passing  along  the  highway,  but  the  jury  found  that  he 
was  not  vicious,  and  did  not  attack  or  imperil  the  safety  of 
any  one. 

He  innocently  and  harmlessly  followed  the  well-known 
propensity  of  his  genua^  and  demonstrated  the  truth  of  the 
adage  that  '^  a  barking  dog  seldom  bites." 

The  dog  was  not  one  that  would  kill  or  maim  sheep  or 
other  animals.  He  was  not  a  vagrant,  within  the  definition 
of  the  law,  nor  was  he  engaged  in  the  commission  of  dam- 
ages at  the  time  he  was  killed.  It  does  not  appear  that  he 
was  even  barking  at  the  appellant  at  the  time  he  shot  him, 
so  it  can  not  be  claimed  that  the  killing  was  justified  under 
the  dog  statute. 

One  who  wilfully  and  maliciously  kills  a  dog  which  is  not 
vicious  or  dangerous  in  its  disposition  and  habits,  and  is  not 
engaged  in  committing  damages,  is  liable  to  the  owner 
for  the  fair  value  of  the  animal.  Dinuiddie  v.  StaUj  103 
Ind.  101 ;  Ixrwel  v.  Oathright,  97  Ind.  313. 

Special  findings  control  the  general  verdict  only  where 
there  is  an  irreconcilable  conflict  between  them  upon  a  ma- 
terial question.  There  is  no  such  conflict  in  this  case.  The 
appellant  was  not  entitled  to  judgment  upon  the  interroga- 
tories. 

The  overruling  of  the  motion  for  a  new  trial  is  the  ook 
other  error  relied  upon  by  appellant.  Counsel  for  appellee 
contends  that  this  motion  was  filed  too  late  to  raise  any  ques- 
tion. 

The  record  discloses  that  the  verdict  was  returned  on  the 
twenty-third  juridical  day  of  the  February  term,  1889,  of  the 
Allen  Circuit  Court.   On  the  twenty-ninth  day  of  that  term 
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appellant  filed  his  motion  in  writing  for  judgment  on  the 
special  findings,  which  was  taken  under  advisement  by  the 
court,  and  was  not  ruled  upon  until  the  eighteenth  juridical 
day  of  the  succeeding  April  term,  when  it  was  overruled. 
On  the  fifty-second  day  of  the  April  term  the  appellant, 
"  over  the  objections  and  exceptions  "  of  the  appellee,  filed 
his  motion  for  a  new  trial.  It  is  not  claimed  that  any  ex- 
tension of  time  was  given  in  which  to  file  a  motion  for  a 
new  trial  either  by  the  court  or  by  agreement  with  the  ap- 
pellee. 

Section  561  of  the  code  of  1881  provides  that  an  applica- 
tion for  a  new  trial  may  be  made  at  any  time  during  the 
term  at  which  the  verdict  or  decision  is  rendered,  and  if  the 
verdict  or  decision  be  rendered  upon  the  last  day  of  the  term 
or  session  the  application  may  be  made  upon  the  first  day  of 
the  following  term. 

It  is  argued  with  much  force  and  ingenuity  on  the  part 
of  the  appellant  that  the  conduct  of  the  court  in  carrying 
over  the  motion  for  judgment  on  the  interrogatories  pre- 
vented the  filing  of  the  motion  for  a  new  trial  within  the 
limit  fixed  by  the  code,  and  under  the  operation  of  the 
maxim^  ^' An  act  of  the  court  shall  prejudice  no  man,''  the 
statutory  limitation  should  not  apply  in  this  instance. 
While  we  recognize  the  force  of  the  maxim  invoked  in  this 
case,  it  does  not  apply  where  one  has  voluntarily  placed 
himself  in  an  attitude  to  be  prejudiced  by  the  action  of  the 
court. 

The  fallacy  of  the  argument  is  in  the  assumption  that  a 
motion  for  judgment  on  special  findings  must  precede  a 
motion  for  a  new  trial. 

It  is  settled  that  the  filing  of  a  motion  for  a  new  trial  does 
not  cut  off  the  right  to  subsequently  move  for  judgment  upon 
special  findings,  nor  does  amotion  for  judgment  upon  special 
findings  preclude  the  right  to  subsequently  file  a  motion  for 
a  new  trial.  Leslie  v.  Merrick^  99  Ind.  180 ;  Bonan  v. 
Meyer,  84  Ind.  390. 
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There  is  no  legal  right  of  priority  in  either  of  these  mo- 
tions^ and  where  both  are  filed  and  are  pending  at  the  same 
time  it  is  within  the  discretion  of  the  trial  court  which  shall 
be  first  determined.  Grand  Bapids,  etc.,  Bi,  B.  Co*  v.  Jfe- 
Annallyy  98  Ind.  412. 

A  motion  for  a  new  trial  must  be  made  within  the  time 
fixed  by  law^  but  a  motion  for  judgment  upon  interroga- 
tories may  be  made  at  any  time  before  judgment. 

The  appellant  could  have  preserved  his  rights  and  saved 
all  the  questions  raised  upon  the  trial,  notwithstanding  the 
action  of  the  court,  by  first  filing  his  motion  for  a  new 
trial. 

It  is  irrevocably  settled  that  an  application  for  a  new 
trial  must  be  made  within  the  time  fixed  by  section  561, 
mpra,  unless  an  extension  of  the  time  be  given  by  agree- 
ment of  the  adverse  party,  except  for  causes  discovered  after 
the  term  at  which  the  trial  was  had.  American^  efe.,  Co.  v. 
Clarkj  123  Ind.  230;  City  of  EvanamOe  v.  Martin,  103  Ind. 
206 ;  Secor  v.  Souder,  95  Ind.  95 ;  Jones  v.  Jones,  91  Ind.  72. 

In  the  case  before  us  it  appears  that  the  appellant  did  not 
apply  for  a  new  trial  until  thirty-four  days  after  the  other 
motion  had  been  disposed  of,  and  near  the  close  of  the  term 
following  the  one  at  which  the  case  was  tried. 

We  can  not  escape  the  conclusion  that  the  motion  came 
too  late,  and  can  not  be  considered. 

The  judgment  is  affirmed,  with  costs. 

FUed  May  26, 1891. 
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Pbomissoby  Notb.— ^0eioi»  on.'-^Ptea/dmg.—Chneral  DmiaL—Broof  cf  Bk- 
danfmeid. — ^In  an  action  againsi  the  maker  on  a  promiflBorj  note,  al- 
leged to  hare  been  assigned  to  the  plaintiff  bj  written  endorsement, 
there  can  be  no  recovery,  if  the  general  denial  is  in,  without  proof  of 
snch  endorsement. 

From  the  Benton  Circuit  Court. 

TJ.  Z,  Wiley,  for  appellant. 

J.  T.  Satmderaon  and  F,  A.  Oomparet,  for  appellee. 

New,  J. — The  appellee  sued  the  appellant  and  two  others 
on  a  note  by  them  executed  to  Jacob  Clark. 

It  is  alleged  in  the  complaint  that  said  note  was  assigned 
to  the  appellee  '^  by  written  endorsement  thereon  and  by  de- 
livering the  same  to  him.'' 

Upon  the  issues  formed  there  was  a  trial  by  the  court, 
with  finding  and  judgment  for  the  appellee  against  all  the 
makers  of  the  note  for  the  sum  of  $673.94. 

The  appellant,  in  his  own  separate  behalf,  moved  the  court 
for  a  new  trial,  which  motion  was  overruled,  and  exceptions 
reserved. 

By  the  error  assigned  on  the  overruling  of  the  motion  of 
appellant  for  a  new  trial,  the  question  is  presented  whether 
the  finding  of  the  court  is  sustained  by  sufficient  evidence. 

The  finding  of  the  court  was  not  sustained  by  sufficient 
evidence. 

By  the  first  paragraph  of  the  answer  all  the  material 
averments  in  the  complaint  are  denied,  and  it  was,  there- 
fore, incumbent  on  the  appellant  to  prove  the  endorsement 
of  the  note  sued  on  to  him,  as  alleged  in  his  complaint.  Jack- 
son  Toionship  v.  Barnes,  55  Ind.  136 ;  Wallace  v.  Reed,  70 
Ind.  263 ;  Morgan  v.  Smith,  etc.,  Cb.,  73  Ind.  179 ;  Hadley 
V.  TFray,  76  Ind.  476 ;  SmeUer  v.  Wayne,  etc.,  Co.,  82  Ind. 
417. 
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The  only  evidence  introduced  by  the  appellee  in  sup- 
port of  his  complaint  was  the  note  and  the  credits  endorsed 
thereon,  together  with  evidence  of  the  value  of  the  services 
of  appellee's  attorney  in  said  cause. 

Assuming,  as  we  are  bound  to,  that  the  bill  of  exceptions 
is  correct,  as  we  find  it  in  the  record,  the  appellee  wholly 
fiiiled  to  prove  that  Clark,  the  payee  of  the  note,  had,  before 
the  commencement  of  the  suit,  or  at  any  other  time,  parted 
with  his  title  to  the  note  by  endorsement  or  otherwise.  It 
becomes  our  duty,  therefore,  to  reverse  the  judgment  for 
the  reason  that  it  does  not  appear  upon  the  record  that  the 
endorsement  of  the  note  sued  on  was  introduced  in  evidence. 

The  judgment  is  reversed,  with  costs. 

Filed  May  27,  1891. 


No.  106. 

Marshall  et  al.  v.  Bell. 

Bastabdt. — Diamtsao/  tf  ProseeuHon. — NoU,-~Con»ideraUon, — Death  cfCkilL 
— Where  the  father  of  a  has  lard  child  gives  to  the  mother  a  promissory 
note  for  the  purpose  of  maintaining  the  child  and  securing  the  dis- 
missal of  the  bastardy  proceeding,  the  death  of  the  child  shortly  after 
its  birth  will  not  defeat  the  collection  of  the  note  on  the  grouifd  of  a 
failure  of  consideration. 

Same.— Beduction  o/  JtMi^m^yU.— Section  996,  R  8. 1881,  which  provides 
that  the  judgment  may  be  reduced  by  the  court  upon  the  death  of  the 
child  before  the  expiration  of  the  time  limited  for  the  last  payment, 
does  not  provide  for  any  reduction  where  notes  are  given  as  above.  . 

From  the  Henry  Circuit  Court. 

J.  H.  Mellett  and  O.  JET.  KoonSf  for  appellants. 
J.  Brown  and  W.  A.  Brovm^  for  appellee. 

Reinhabd,  J. — This  is  an  action  upon  a  promissorv  note 
executed  to  the  appellee  in  settlement  of  a  bastardy  proceed- 
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ing.  An  answer  and  cross-complaint  were  filed,  showing 
that  the  sole  consideration  of  the  note  was  the  support  and 
maintenance  of  the  bastard  child,  of  which  the  maker  of  the 
note  was  the  father ;  that  the  child  died  about  three  mouths 
after  its  birth ;  that  it  was  worth  not  over  fifty  dollars  to  care 
for  and  support  the  child  up  to  the  time  of  its  death,  which 
amount  had  been  paid  by  the  father,  and  that  the  note  in 
suit,  together  with  other  notes  given  for.  the  same  purpose, 
ought  to  be  cancelled,  etc. 

Upon  issues  joined  there  was  a  trial,  and  finding  for  the 
plaintiff  below,  and  after  the  overruling  of  a  motion  for  a 
new  trial  judgment  was  rendered  and  an  appeal  taken.  The 
overruling  of  the  motion  for  a  new  trial  is  the  only  error 
complained  of.  The  only  ground  assigned  for  a  new  trial 
which  is  argued  in  the  appellant's  brief  is  that  the  finding  is 
not  sustained  by  sufficient  evidence. 

The  question  thus  made  by  the  record  is  whether  the  ap- 
pellant who  is  the  father  of  the  bastard  child  is  entitled  to 
a  cancellation  of  the  not^s,  or  at  least  to  a  reduction  in  the 
amount  for  which  they  were  given,  on  account  of  the  death 
of  the  child  at  such  early  age,  or  whether  appellants  are  lia- 
ble for  the  full  amount  of  the  notes. 

The  evidence  tends  to  show  that  the  note  in  suit,  with  five 
others,  aggregating  six  hundred  dollars,  was  given  while  the 
appellee  was  pregnant  with  a  bastard  child,  of  which  the  ap- 
pellant George  B.  Marshall  was  the  father.  The  prosecu- 
tion had  been  set  on  foot,  and  the  trial  commenced,  when, 
in  consideration  of  the  dismissal  of  the  suit,  and  stopping  of 
all  further  proceedings,  and  an  entry  of  satisfaction  on  the 
docket  of  the  justice  before  whom  the  case  was  pending,  the 
notes  were  executed,  with  the  other  appellant  as  surety. 

It  is  conceded  by  appellants  that  if  the  notes  had  been  given 
before  arrest  and  before  the  commencement  of  the  bastardy 
proceedings,  and  solely  to  avoid  a  prosecution,  the  considera- 
tion would  be  such  that  the  payee  could  recover  on  the  notes. 
There  is  no  escape  from  this  conclusion  under  the  authority  of 
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the  case  otHarter  v.  Johnson^  16  Ind.  271.  But  the  appellants 
contend  that  there  is  a  well  marked  distinction  between  that 
case  and  the  case  at  bar  in  this,  that  in  the  case  at  bar  the 
sole  consideration  for  the  notes  was  the  support  and  main- 
tenance of  the  child,  which,  by  the  death  of  the  latter,  has 
now  fiiiled;  while,  in  the  case' cited,  the  sole  consideration 
was  to  avoid  a  bastardy  prosecution ;  that,  in  the  case  in 
hand,  the  settlem^it  is  a  complete  bar  to  any  future  pro- 
ceeding for  the  support  of  the  child,  while,  in  the  other  case, 
the  mother  could  at  any  time  have  instituted  proceedings 
in  bastardy  and  recovered  judgment  notwithstanding  the 
notes. 

While  there  is  some  apparent  force  in  this  argument,  we 
do  not  regard  it  as  at  all  conclusive.  We  think  the  court 
was  justified,  from  the  evidence,  in  finding  that  there  was  a 
twofold  consideration  for  these  notes,  and  that  they  were 
given  not  only  for  the  support  of  the  child,  but  also  for  the 
settlement  and  in  compromise  of  the  bastardy  proceeding, 
and  to  avoid  further  prosecution  and  expense  of  litiga- 
tion. 

The  difficulty  with  the  appellants  is  they  assume  that  the 
notes  were  given  for  the  sole  consideration  of  the  support  of 
the  child.  This  is  the  gist  of  their  answer  and  cross-com- 
plaint, but,  as  we  have  seen,  there  was  evidence  tending  to 
support  the  view,  which  must  have  been  taken  by  the  court, 
that  this  was  not  the  only  consideration.  We  can  not  weigh 
the  evidence  in  order  to  decide  whether  or  not  the  court 
rightfully  determined  what  the  disputed  testimony  really 
proved. 

'^  If  there  was  a  valid  consideration  for  the  note  when  it 
was  given,  we  do  not  think  the  death  of  the  child  as  alleged 
in  the  answer  would  defeat  the  collection  of  the  note,  on  the 
ground  of  a  partial  failure  of  consideration.  It  was  a  risk 
assumed  by  the  payee.  No  one  could  tell  how  long  the 
child  might  need  care,  or  how  much  it  wQuld  cost  to  main- 
tain and  educate  it.     The  amount  of  the  several  notes  given 
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was  the  sum  which  the  appellant  agreed  to  give  for  those 
purposes."  Potter  v.  Earnest^  45  Ind.  416.  See,  also,  Potter 
V.  Marine^  60  Ind.  444. 

In  the  case  from  which  we  make  the  above  quotation  the 
question  came  up  as  one  of  pleading.  The  paragraph  of  the 
answer  to  which  the  language  was  applied  alleged  that  the 
notes  in  suit  were  given  exclusively  for  the  purpose  of  securing 
the  support  and  education  of  the  bastard  child,  which  died 
ten  days  after  it  was  born ;  that  the  expense  and  trouble  for 
that  purpose  was  but  small,  and  had  been  entirely  paid  and 
enough  over  to  amount  to  $250,  the  notes  being  for  $700. 
Though  the  paragraph  was  held  good  because  it  was  pleaded 
by  the  father  of  the  defendant  in  the  bastardy  proceedings, 
who  had  executed  the  notes  simply  as  a  gratuity  for  the 
support  of  the  son^s  bastard  child,  when  the  defendant's 
father  was  under  no  legal  obligation  to  make  such  support, 
yet  the  court  expressly  state  that  as  a  plea  of  failure  of  con- 
sideration the  death  of  the  child  itself,  as  alleged  in  the  par- 
agraph, would  not  avail. 

In  Garriott  v.  Abbott^  28  Ind.  9,  the  court  says :  "  The 
fourth  and  fifth  paragraphs  of  the  answer  allege  that  the 
notes  were  executed  by  the  decedent  when  his  son  Samuel 
was  under  arrest  on  the  charge  of  bastardy,  upon  the  agree- 
ment of  the  plaintifi^  that  she  would  enter  of  record  an  ad- 
mission that  provision  for  the  maintenance  of  the  child  had 
been  made  to  her  satisfaction ;  they  are  pleaded  as  a  bar  to 
the  whole  action,  but  fail  to  allege  that  the  promise  of  the 
plaintiff  to  enter  the  admission  of  record  constituted  the 
entire  or  only  consideration  for  the  notes ;  on  the  contrary, 
it  is  fairly  inferable,  from  the  facts  alleged,  that  it  did  not 
do  so.  The  paragraphs  show  that  Samuel  was  under  arrest 
at  the  time  the  notes  were  executed ;  the  dismissal  of  the 
suit  would  discharge  him  from  that  arrest,  which  was  evi- 
dently one,  if  not  the  principal  object  sought  to  be  attained 
by  the  compromise  of  the  suit  and  the  execution  of  the 
notes,  and  though,  in  strictness,  the  plaintiff  could  only  dis- 
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miss  the  prosecution  by  entering  the  admission  of  satisfac- 
tion of  record,  it  is  not  denied  but  that  the  prosecution  was 
dismissed,  nor  does  it  appear  that  any  other  prosecution  was 
subsequently .  commenced,  or  that  Samuel  was  in  any  man- 
ner injured  by  the  plaintiff's  failure  to  enter  the  admission 
of  record." 

The  court  here  expressly  holds  that  the  dismissal  of  the 
prosecution  and  the  discharge  from  arrest,  which  it  infers 
from  the  answer,  constituted  a  valuable  consideration  for  the 
notes.  In  the  case  at  bar,  as  we  have  seen,  the  court  had 
evidence  from  which  it  must  have  found  that  there  was  a 
similar  consideration  for  the  notes  in  suit. 

Appellant  contends  that,  as  the  statute  (section  996,  B.  S. 
1881)  authorizes  a  reduction  of  a  judgment  by  the  court 
which  rendered  the  same,  in  case  of  the  death  of  the  child 
before  the  expiration  of  the  time  limited  for  the  last  payment, 
therefore  a  reduction  ought  to  be  made  also  where  notes  are 
given.  A  complete  answer  to  this  argument  would  be  that 
the  statute  makes  no  provision  for  any  reduction  in  the  case 
of  notes. 

If  the  defendant  in  that  proceeding  desired  to  claim  the 
benefits  there  might  be  in  such  a  judgment  to  him,  he  should 
have  allowed  the  case  to  proceed  to  judgment.  But  the  sole 
foundation  of  such  a  judgment  is  the  support  and  mainte- 
nance of  the  child,  while,  as  we  have  endeavored  to  show, 
the  consideration  for  the  notes  is  not  only  that,  but  also  the 
dismissal  of  the  suit  and  discharge  of  the  defendant  from 
custody.  The  courts  can  not  be  asked  to  determine  just  how 
much  was  intended  for  the  one  purpose  and  how  much  ftr  the 
other.  The  putative  father  in  such  cases  has  hired  the  mother 
to  take  the  task  of  supporting  the  child  from  his  hands  into 
her  own,  and  this  she  undertakes  to  perform,  whether  the 
child  lives  one  day  or  twenty-one  years.  If  the  amount 
agreed  upon  were  insufficient  to  meet  the  actual  demand  for 
such  support,  we  suppose  no  one  would  claim  that  an  addi- 
tional amount  could  be  recovered  from  the  father  after  satis- 
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faction  had  been  entered  of  record.  We  see  no  reason  why 
the  rule  should  not  operate  both  ways. 

If  the  amount  had  been  paid  by  the  father  in  money,  we 
apprehend  that  on  the  death  of  the  child  in  early  life  he  could 
not  sue  and  recover  back  any  portion  of  it.  See  Thxympaon 
V.  NeUoUy  28  Ind.  431. 

It  is  doubtless  true  that  in  case  of  a  judgment  the  property 
is  in  the  child^  and  the  mother  is  only  a  trustee.  This  can 
not  be  true  in  a  case  where  notes  are  given  to  the  mother  of 
a  bastard  child  in  compromise  of  the  proceedings.  The  law 
recognizes  her  right  to  make  such  compromise  and  to  as- 
sume^ in  consequence  thereof,  the  burden  of  supporting  the 
child  herself.  Whether,  in  case  the  woman  proved  faithless 
to  her  obligation,  equity  would  follow  the  fund,  and  set  apart 
a  portion  of  it  to  the  support  of  the  child  through  a  guar- 
dian, we  need  not  now  decide. 

We  think  the  evidence  tends  to  support  the  finding,  and 
the  court  committed  no  error  in  overruling  the  motion  for  a 
new  trial. 

The  judgment  is  therefore  afSrmed. 

FUed  May  26, 1891. 


No.  126. 
EeSSLEB  V.  KUHNS. 

Life  Insurance. —iii9^m«n/  hytht  Ben^ieiary  to  hU  OndUonf  I\)Uey  Held 
hy  Him  on  Life  of  Third  Penonj  Void, — The  holder  of  a  ralid  policy 
upon  another's  life,  in  which  sach  holder  has  an  insurable  interest, 
can  not,  during  the  lifetime  of  the  person  insured,  assign  the  policy 
to  a  third  person  who  has  not  an  insurable  interest  in  the  life  insured, 
although  such  holder  is  indebted  to  such  proposed  assignee  to  the  full 
amount  of  the  insurance ;  and  an  agreement  on  the  part  of  the  assignor, 
in  such  an  instance,  to  keep  the  yearly  premiums  paid  up  is  void. 

From  the  Elkhart  Circuit  Court. 

H.  D.  Wilson  and  W.  J,  Davis,  for  appellant. 
J.  H.  Baker  and  F.  E,  Baker,  for  appellee. 
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Black,  J. — The  appellee  brought  suit  against  Catharine 
Hahn  and  the  appellant,  Samuel  I.  Kessler.  The  complaint, 
with  its  exhibits,  showed  that  on  the  30th  of  October,  1876, 
the  defendants,  and  one  Jacob  Hahn,  executed  to  one  Jo- 
seph H.  Defrees,  "  for  value  received,'^  a  certain  written  in- 
strument as  follows : 

*'  Whereas,  the  undersigned  Jacob  Hahn  is  indebted  to 
Joseph  H.  Defrees  in  the  sum  of  two  thousand  dollars ;  and, 
whereas,  the  said  Jacob  Hahn  has  effected  an  insurance  on 
the  life  of  Catharine  Hahn,  his  wife,  in  the  Penn  Mu- 
tual Life  Insurance  Company,  in  the  sum  of  two  thousand 
dollars,  under  policy  numbered  20,658 ;  now,  therefore,  for 
the  purpose  of  providing  means  for  paying  off  and  liquidat- 
ing said  indebtedness,  it  is  hereby  agreed  by  and  between 
the  undersigned  that  said  Jacob  Hahn  and  Catharine  Hahn 
assign  all  their  title,  interest,  and  estate,  both  present  and 
prospective,  in  said  policy  of  insurance,  to  said  Joseph  H. 
Defrees;  and  the  said  policy,  when  paid,  shall  be  taken  in  pay- 
ment of  said  indebtedness.  The  said  Jacob  Hahn  and  Cath- 
arine Hahn,  and  Samuel  I.  Kessler,  hereby  agree  to  pay 
each  and  every  year  the  sum  of  twenty  dollars  on  the  pre- 
mium to  become  due  on  said  insurance,  said  sum  to  be  pay- 
able on  or  before  said  premium  becomes  due  and  payable, 
according  to  the  terms  of  said  policy ;  and,  if  the  samq  is  not 
so  paid,  the  said  Defrees  shall  have  the  right  to  recover  the 
same  from  each,  or  either,  of  the  undersigned. 

"Jacob  Hahn. 

"  Catharine  Hahn. 

"Oct.  30th,  1876.  Samuel  L  Kessler," 

It  was  alleged  in  the  complaint  that  by  this  instrument 
said  Catharine  Hahn,  Samuel  I.  Kessler  and  Jacob  Hahn 
bound  themselves  jointly  and  severally  to  pay  said  Defrees 
the  sum  of  twenty  dollars  on  or  before  the  23d  of  August 
of  each  year  thereafter,  during  the  life  of  said  Catharine, 
with  lawful  interest  after  maturity;  that  she  was  still  in 
life,  and  no  payment  had  been  made  on  said  obligation  by 
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or  for  or  on  account  of  said  Catharine,  Samuel  and  Jacob, 
or  any  of  them,  except  certain  payments  specified;  that 
there  was  due  and  owing  on  said  obligation  two  hundred 
and  thirty-five  dollars,  which  remained  wholly  unpaid ;  that 
said  Joseph  H.  Defrees,  in  his  lifetime,  and  his  heirs  and  the 
assignor  of  the  appellee  and  the  appellee,  had  each  severally 
paid  all  premiums  which  had  become  due  and  payable  on 
said  policy,  and  the  same  was  still  in  full  force  and  effect ;  that 
said  Joseph  H.  Defrees  died  intestate,  the  owner  and  pos- 
sessed  of  said  obligation,  on  December  23d,  1886,  at  Elk- 
hart county,  in  this  State ;  that  he  left  surviving  him  as  his 
widow  and  his  only  heirs  certain  persons  named  ;  that  one  ^ 
of  these,  named,  was  appointed  by  the  court  below  as  ad- 
ministrator of  the  estate  of  said  intestate;  that  said  admin* 
istrator  duly  settled  said  estate  in  said  court  and  paid  all  the 
debts  and  liabilities  of  said  estate,  which  was  in  due  form 
of  law  adjudged  by  said  court  to  be  settled,  and  said  admin- 
istrator was  discharged  &s  such  by  said  court ;  that  said  ob- 
ligation, above  set  out,  remained  unadministered,  and  de- 
scended to  said  widow  and  heirs,  who  became  and  were  the 
lawful  owners  and  holders  of  said  obligation,  which  was 
delivered  to  them  by  said  administrator  after  the  settlement 
of  said  estate.  It  was  further  shown  that  said  widow  and 
heirs,  on  the  1st  of  October,  1886,  for  value  received,  as- 
signed in  writing  said  obligation  to  Meander  and  Kuhns, 
and  that  on  the  30th  of  July,  1887,  Meander,  for  value  re- 
ceived, sold  and  in  writing  assigned  his  interest  therein  to 
Kuhns,  the  appellee. 

It  was  also  alleged  that  said  Jacob  Hahn  died  in  1878; 
that  afterwards  said  Catharine,  '^  for  a  valuable  consideration, 
ratified  said  agreement,  or  obligation,  and  made  "  certain 
specified  payments  thereon,  which,  by  the  exhibit  referred  to 
in  the  complaint  appear  to  have  been  receipted  for  by  J.  H. 
Defrees. 

Issues  were  formed,  the  trial  of  which  by  the  court  re- 
VoL.  1.--33 
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suited  in  a  finding  and  judgment  against  the  appellant  for 
ninety  dollars^  and  in  favor  of  the  defendant  Catharine 
Hahn. 

The  appellant  has  assigned  a  number  of  alleged  errors,  the 
first  being  the  overruling  of  his  demurrer  to  the  complaint, 
y  The  demurrer  raised  the  question  of  the  sufficiency  of  the 
facts  stated  in  the  complaint. 

It  is  contended  on  behalf  of  the  appellant  that  the  assign- 
ment to  Defrees  of  the  policy  taken  out  by  his  debtor,  Hahn, 
upon  the  life  of  the  debtor's  wife,  was  in  the  natare  of  a 
wagering  contract,  and  contrary  to  public  policy,  and  that 
therefore  the  contract  sued  on  was  not  binding  upon  the  ap- 
pellant. 

The  position  taken  in  argument  by  counsel  for  the  appel- 
lant is,  in  substance,  that  one  who  holds  a  valid  policy  upon 
another's  life,  in  which  the  former  has  an  insurable  interest, 
can  not  assign  the  policy  to  a  third  person  who  has  not  an 
insurable  interest  in  the  life  insured,  but  to  whom  the  holder 
or  beneficiary  is  indebted  to  the  full  amount  insured,  the  as- 
signee not  assuming  the  payment  of  the  premiums. 

There  has  been  great  lack  of  uniformity  in  the  decisions 
concerning  the  question  of  insurable  interest  in  connection 
with  assignments  of  life  policies. 

Ill  Franklin  Life  Ins.  Co.  v.  //azzarJ,  41  Ind.  116,  a  policy 
had  been  issued  to  Cone,  payable  in  the  sum  of  three  thou- 
sand dollars  to  the  assured,  his  executors,  administrators  and 
assigns.  Cone  sold  and  assigned  the  policy  to  Hazzard,  who 
liad  no  insurable  interest  in  the  life  of  Cone.  The  court,  in 
the  course  of  the  opinion,  said :  "  There  can  be  no  doubt 
that  a  policy  issued  to  Hazzard  upon  the  life  of  Cone,  the 
former  having,  as  in  this  case^  no  insurable  interest  in  the 
life  of  the  latter,  would  be  absolutely  void.  *  *  *  Now,  if 
a  man  may  not  take  a  policy  directly  from  the  insurance 
company,  upon  the  life  of  another  in  whose  life  he  has  no 
insurable  interest,  upon  what  principle  can  he  purchase  sncb 
policy  from  another?     If  he  purchase  a  policy  as  a  mere 
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speculation,  on  the  life  of  another  in  whose  life  he  has  no 
insurable  interest,  the  door  is  open  to  the  same  ^  demoralizing 
system  of  gaming/  and  the  same  temptation  is  held  out  to 
the  purchaser  of  the  policy  to  bring  about  the  event  insured 
against,  equally  as  if  the  policy  had  been  issued  directly  to 
him  by  the  underwriter." 

The  doctrine  that  if  the  policy  is  valid  in  its  inception,  it 
may  be  assigned  to  any  one,  whether  he  have  an  interest  in 
the  life  of  the  insured  or  not,  was  referred  to  and  disap- 
proved; and  it  was  said:  ''AH  the  objections  that  exist 
against  the  issuing  of  a  policy  to  one  upon  the  life  of 
another*  in  whose  life  the  former  has  no  insurable  interest, 
seem  to  us  to  exist  against  his  holding  such  policy  by  mere 
purchase  and  assignment  from  another.  In  either  case,  the 
holder  is  interested  in  the  death,  rather  than  the  life,  of  the 
party  assured.  The  law  ought  to  be,  and  we  think  it 
clearly  is,  opposed  to  such  speculations  in  human  life.  In 
our  opinion  no  one  should  hold  a  policy  upon  the  life  of 
aiv)ther  in  whose  life  he  had  no  insurable  interest  at  the 
time  he  acquired  the  policy,  whether  the  policy  be  issued  to 
him  directly  from  the  insurer  or  whether  he  acquired  the 
policy  by  purchase  and  assignment  from  another.  *  *  In 
this  case  there  was  but  a  simple  purchase  of  the  policy  by 
Hazzard.  *  *  By  his  purchase  he  became  interested  in 
the  early  death  of  the  assured.  We  are  of  opinion  that  the 
law  will  not  uphold  such  purchase,  and  that  the  appellee 
acquired  no  right  to  the  policy  or  to  the  sum  secured 
thereby.'' 

The  doctrine  stated  in  Franklin  Life  Ins.  C6.  v.  Hazzard, 
supra,  has  met  strong  opposition.  The  preponderance  of 
authority,  however,  seems  to  be  in  the  same  direction. 

In  Wamock  v.  Davis,  104  U.  S.  775,  reference  was  made 
to  the  conflict  in  the  decisions,  and  the  Indiana  case  above 
mentioned  was  cited  and  approved. 

The  court,  by  Mr.  Justice  Field,  said : 

''  The  assignment  of  a  policy  to  a  party  not  having  an  in- 
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sarable  interest  is  as  objectionable  as  the  taking  out  of  a 
policy  in  his  name.  ^  *  *  Jf  there  be  any  soond  rea- 
son for  holding  a  policy  invalid  when  taken  out  by  a  party 
who  has  no  interest  in  the  life  of  the  assured,  it  is  difficult 
to  see  why  that  reason  is  not  as  cogent  and  operative  against 
a  party  taking  an  assignment  of  a  policy  upon  the  life  of  a 
person  in  which  he  has  no  interest/' 

In  Missouri  Valley  Life  Ins.  Co.  v.  Sturges,  18  Kan.  93, 
one  Haynes  had  procured  a  policy  on  his  own  life  and  had 
assigned  it  to  Sturges,  who  had  no  insurable  interest  in  the 
life  insured.  It  was  held  that  the  assignee  could  not  recover 
against  the  insurance  company.  Franklin  Life  Ins.* Co.  v. 
Hazzardj  supra,  was  cited  and  approved. 

In  Missouri  Valley  Life  Ins.  Go.  v.  ifcOum,  36  Kan.  146, 
the  company  had  issued  and  delivered  to  one  Daniel  Snyder 
its  paid-up  policy  on  his  life,  payable  to  his  two  daughters. 
He  and  the  beneficiaries,  for  a  valuable  consideration,  as- 
signed the  policy  to  one  who  had  no  insurable  interest  in  the 
life  of  the  insured.  It  was  held  that  the  assignment  w|is 
against  public  policy. 

In  Alabama,  etc.,  Ins.  Co.  v.  Mobile,  etc.,  Ins.  Co.,  81  Ala. 
329,  the  appellant  had  issued  a  policy  on  the  life  of  Steed- 
man,  who  assigned  it  to  his  creditor.  Holt,  to  whom,  in  con- 
sideration of  the  surrender  of  the  policy,  the  appellant  issued 
a  paid-up  policy  payable  to  Holt,  "  assignee,  his  executors, 
administrators  or  assigns,'^  the  claim  against  the  company  to 
be  subject  to  proof  of  interest.  Holt  assigned  the  policy  to 
the  appellee,  by  which  suit  was  brought  after  the  death  of 
Steedman.  It  was  held  to  be  incumbent  on  the  appellee  to 
prove  an  insurable  interest  in  the  life  of  Steedman.  It  was 
said  that  the  assignment  of  a  policy  of  life  insurance  to  one 
having  no  expectation  of  benefit  or  advantage  from  the  con- 
tinuance of  the  life  of  the  insured,  founded  on  relations  of 
blood,  marriage,  or  pecuniary  interest,  to  one  who  is  inter^ 
ested  in  his  death,  rather  than  his  life,  is  obnoxious  to  all 
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objections  which  exist  to  the  issue  of  the  policy  originally  to 
such  persons. 

In  Baaye  v.  Adams,  81  Ky.  368,  it  was  said :  ''  We  are 
unable  to  see  why  the  rule  recognized  by  all  the  authorities 
as  applicable  to^  and  which  renders  invalid,  because  against 
public  policy,  policies  of  life  insurance  taken  for  the  benefit 
of  a  party  having  no  insurable  interest  in  the  life  of  the  per- 
son in  whose  name  it  is  issued,  should  not  be  also  applied  to 
an  assignment  of  a  policy  where  the  assignee  has  no  such 
insurable  interest/' 

In  Price  v.  Supreme  Lodgey  etc.,  68  Tex.  361,  those  decisions 
which  hold  invalid  an  assignment  of  a  life  policy  to  one  hav- 
ing no  insurable  interest  in  the  life  insured  were  regarded, 
in  comparison  with  those  holding  to  the  contrary,  as  being 
based  upon  the  more  satisfactory  reasoning.  It  was  said 
that  the  assignee  in  such  case  becomes  the  holder  of  a  policy 
upon  the  life  of  a  person  whose  early  death  will  bring  him 
{>ecuniary  advantage.  ^^  The  temptation  to  bring  about  this 
death  presents  itself  as  strongly  to  him  as  to  a  party  who 
originally  effects  insurance  for  his  own  benefit  upon  the  life 
of  another." 

In  Hoffman  v.  Hoke,  122  Pa.  St.  377,  policies  on  the 
life  of  Elizabeth  Bowerman,  taken  with  her  knowledge 
and  consent,  ior  the  benefit  of  her  sons,  were  assigned 
by  the  beneficiaries  to  Hoke  and  Guyer,  who  had  no  in- 
surable interest  in  the  life  insured,  but  who  paid  all  the  costs 
and  assessments  on  the  policies.  It  was  said  that  the  assign- 
ment was  good  for  nothing.  Referring  to  the  question  of 
public  policy  involved,  it  was  said  to  be  the  underlying 
principle  of  that  policy  that  no  one  not  interested  in  the  life 
shall  have  the  benefit  of  the  insurance.  See,  also,  Stevens 
V.  Warren^  101  Mass.  564. 

In  Oammack  v.  Lewts,  15  Wall.  643,  a  policy  for  |3,000, 
procured  by  a  debtor  at  the  suggestion  of  a  creditor  to  whom 
the  assured  owed  $70,  was  assigned  to  the  creditor  to  secure 
the  debt,  upon  his  promise  to  pay  the  premiums  and  one- 
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third  of  the  proceeds  of  the  policy  to  the  widow  of  the  as- 
sured. It  was  held  that  the  assignment  was  valid  only  to 
the  extent  of  what  the  assured  owed  the  assignee,  and  such 
advances  as  the  latter  had  made  afterward  on  account  of  the 
policy. 

In  Wamoek  v.  Davis,  supra^  Grosser,  on  procuring  an  in- 
surance on  his  life,  agreed  with  a  firm  that  the  latter  should 
pay  all  fees  and  assessments,  and  receive  nine-tenths  of  the 
proceeds  of  the  policy.  Pursuant  to  this  agreement  the  as- 
sured assigned  the  policy  to  the  firm,  and  the  latter  paid  the 
fees  and  assessments.  No  fraud  was  intended.  It  was  held 
that  the  firm  was  entitled  only  to  the  amount  so  advanced 
by  ft. 

In  HdmetcLg  v.  Miller,  76  Ala.  183,  an  assignment  of  a 
policy  taken  out  by  a  person  on  his  own  life  was  held  to  be 
within  the  principle  and  reason  which  render  void  an  orig- 
inal policy  on  the  life  of  a  person  in  whom  the  person  taking 
out  the  policy  has  no  insurable  interest;  and  it  was  held  that,, 
whether  the  assignment  be  an  absolute  sale,  or  be  by  way  of 
collateral  security,  it  is  only  valid  in  the  hands  of  the  as- 
signee to  the  extent  of  the  money  paid  by  him,  with  interest 
thereon.  See,  also,  Rvth  v.  KoMermafiy  112  Pa.  St.  251; 
Wegman  v.  Smith,  16  Weekly  Notes  Cas.  186 ;  Cooper  v. 
Weaver,  44  Legal  Intel.  421 ;  Boiler  v.  Moore,  86  Va.  512 
(13  Va.  L.  Jour.  777);  Amick  v.  BuOer,  111  Ind.  578. 

In  Milner  v.  Botoman,  119  Ind.  448,  where  a  certificate  of 
membership  in  a  mutual  benefit  society  was  payable  to  the 
heirs  or  the  legal  representatives  of  the  member,  it  was 
held  that  the  beneficiaries  had  no  vested  interest  prior  to  the 
death  of  the  member,  and  that  he,  by  an  indorsement  on  the 
certificate,  might  designate  another  beneficiary  having  no  in- 
surable interest  in  the  life  of  the  member,  who  himself  paid 
the  dues  till  his  death.  In  the  opinion  it  was  said :  ''When 
the  person  himself,  in  good  faith,  makes  the  contract,  pro- 
cures the  insurance  on  his  own  life,  and  pays  the  premiums, 
it  is  immaterial  whether  the  beneficiary  designated  by  him, 
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or  the  assignee  of  the  policy^  has  any  insurable  interest  in  the 
life  of  the  insured  or  not." 

In  2  May  Ins.  (3d  ed.),  section  398  A.,  in  a  discussion  of 
the  doctrine  that  the  assignment  of  a  policy  to  one  without 
interest  in  the  life  is  as  objectionable  as  the  taking  out  of  a 
policy  without  insurable  interest,  it  is  said  : 

^'  The  true  line  is  the  activity  and  responsibility  of  the  as- 
sured, and  not  the  interest  of  the  person  entitled  to  the 
funds.  It  is  well  established  that  a  man  may  take  out  a 
policy  on  his  own  life,  payable  to  any  person  he  pleases ; 
and  it  is  drawing  a  distinction  without  a  difference  to  hold 
that  he  can  not  take  out  a  policy  and  afterward  transfer  its 
benefits.  An  assignment  by  the  beneficiary,  or  by  an  as- 
signee, unless  with  the  consent  of  the  ^  life,'  is,  however,  a 
very  different  matter,  and  involves  what  seems  to  be  the 
real  evil  that  the  law  is  blunderingly  seeking  to  exclude, 
viz.,  the  obtaining  by  B.  of  insurance  on  the  life  of  A.,  in 
contradistinction  to  its  obtainment  by  A.  for  B.'s  benefit.'' 

It  does  not  appear  by  the  complaint  before  us  whether  or 
not  the  policy  on  the  life  of  Catharine  Hahn  was,  by  its 
terms,  payable  to  the  assigns  of  the  beneficiary,  or  whether 
or  not  the  insurance  company  assented  to  the  assignment 
thereof.  The  character  of  the  indebtedness  of  Jacob  Hahn 
to  the  first  assignee,  or  when  or  how  it  originated,  is  not 
shown.  The  date  of  the  policy  is  not  given,  nor  is  it  shown 
whether  or  not  it  was  taken  out  for  the  purpose  of  assigning 
it  to  the  creditor  of  the  beneficiary. 

It  does  not  appear  that  the  transaction  was  a  matter  of 
mere  speculation  on  the  par^  of  the  first  assignee  in  the  life 
of  another.  The  instrument  of  assignment  recites  that 
'^  Jacob  Hahn  is  indebted  to  Joseph  H.  Defrees,  in  the  sum 
of  two  thousand  dollars,"  the  full  amount  of  the  policy ;  and 
it  provides,  not  for  the  payment  of  the  premiums  by  the  as- 
signee, but  by  the  assured  and  the  insured  and  the  ap- 
pellant. It  does  not  appear  at  what  price  any  assignment 
after  the  first  one  was  made. 
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In  FranJdin  Life  Ins.  Go.  y.  Hazzard^  aupray  importance 
was  attached  by  the  court  to  the  fact  that  the  assignment 
was  to  one  who  bought  the  policy  as  a  matter  of  speculation, 
without  any  insurable  interest  in  the  life  insured. 

When  that  ca^  is  considered  in  connection  with  what  is 
said  concerning  the  same  assignment  in  Franklin  lAfe  Ins. 
Co.  V.  Sefton,  63  Ind.  380,  it  is  manifest  that  it  was  intended 
to  lay  much  stress  upon  the  fact  that  the  assignee  had  no 
insurable  interest.  In  the  case  last  mentioned  the  question 
was  said  to  be  ^^  whether  Hazzard  could  purchase  the  policy 
from  Cone  and  take  an  assignment  thereof  from  Cone  to 
himself,  for  his  own  benefit,  so  as  to  vest  the  title  in  him- 
self, he  not  having  any  insurable  interest  in  the  life  of  Cone. 
"This  question,'^  the  learned  judge  goes  on  to  say,  "was  before 
us  in  the  case  of  Franklin  Life  Ins.  Co.  v.  Hazzard,  41  lud. 
116,  in  which  we  decided  that  he  could  not  thus  take  and 
hold  the  policy  by  assignment..  *  *  *  We  might  say, 
however,  that  after  the  death  of  the  insured,  there  would 
seem  to  be  no  reason  why  the  policy  might  not  be  trans- 
ferred, by  those  having  the  right  to  make  the  transfer,  to  any 
one  who  might  choose  to  purchase.  Doubtless,  also,  a  per- 
son may  take  a  policy  upon  his  own  life,  and,  by  the  terms 
of  the  policy,  appoint  a  person  to  receive  the  money  in  case 
of  his  death  during  the  existence  of  the  policy.  *  *  * 
This  is  all  in  entire  harmony  with  the  proposition  that  a 
party  can  not  take  by  assignment  from  the  insured,  and  hold 
for  his  own  benefit,  a  policy  on  the  life  of  one  in  whose  life 
he  has  no  insurable  interest.^'  Reference  was  made  to  the 
statement  in  Hutson  v.  Merrifield,  51  Ind.  24,  that  "  the 
party  holding  and  owning  such  a  policy,  whether  on  the  life 
of  another  or  on  his  own  life,  has  a  valuable  interest  in  it 
which  he  may  assign,  either  absolutely  or  by  way  of  security, 
and  it  is  assignable  like  any  other  chose  in  action.^'  Con- 
cerning this  statement  it  was  said  :  "  Such  policy  is,  doubt- 
less, assignable,  and  assignable  like  any  other  chose  in  action  ; 
but  it  is  not  stated  in  the  opinion,  nor  does  it  necessarily 
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follow  from  what  is  stated,  that  it  is  assignable  to  a  person 
incapable,  by  reason  of  public  policy,  of  receiving  the  as* 
signment.  It  may  be  added  that  where  the  policy-holder 
dies  before  the  death  of  the  party  whose  life  is  insured,  per- 
haps the  administrator  of  the  holder  could,  for  the  purpose 
of  converting  the  assets  into  money  and  settling  up  the 
estate  in  due  course  of  law,  sell  the  policy  to  any  one  who 
might  choose  to  become  the  purchaser.'^ 

It  can  not  be  disputed  that  if  the  policy  had  been  taken 
out  by  Jacob  Hahn  upon  his  own  life,  he  might  have  as- 
signed it  to  his  creditor  as  collateral  security.  What  mo- 
tive influenced  the  taking  of  the  policy  upon  the  life  of  the 
debtor^s  wife  we  do  not  know.  It  has  been  held  that  at  com- 
mon law  a  person  has  not  an  insurable  interest  in  the  life  of 
his  wife,  merely  in  the  character  of  husband.  Charter  Oak 
L.  Ins,  Go.  V.  Brant,  47  Mo.  419.  But  upon  this  question 
we  make  no  decision. 

In  the  case  before  us  the  person  whose  life  was  insured, 
being  under  coverture,  joined  with  her  husband,  the  benefi- 
ciary, in  the  first  assignment  of  the  policy  to  her  husband's 
creditor,  and  united  with  her  husband  and  the  appellant  in 
the  agreement  that  they  would  pay,  each  and  every  year,  a 
certain  sum  on  the  premium  to  become  due  on  said  insur- 
ance ;  said  sum  to  be  payable  on  or  before  said  premium 
should  become  due  and  payable  according  to  the  terms  of 
ssSd  policy;  and  that,if  the  same  were  not  so  paid,said  creditor, 
or^rst  assignee,  should  have  the  right  to  recover  the  same 
from  each,  or  either  of  them.  It  is  shown  that  after  her  hus- 
band's death,  she,  for  a  valuable  consideration,  not  otherwise 
stated,  ratified  said  agreement,  or  obligation,  and  made  cer- 
tain payments  thereon  to  said  first  assignee. 

It  has  been  held  by  the  court  below  that  she  is  not  bound 
by  the  agreement  to  make  payments  on  premiums.  It  does 
not  appear  that  she  consented  to  any  of  the  subsequent  as- 
signments, except  so  far  as  may  be  said  to  follow  because  of 
her  consent,  as  above  shown,  to  the  first  one  made  to  her 
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husband's  creditor.  The  policy  is  now  held  under  an  assign- 
ment made  since  the  death  of  her  husband  and  his  creditor, 
the  first  assignee^  to  a  stranger^  who  has  an  interest  in  her 
early  death,  rather  than  in  the  continuance  of  her  life.  If 
the  transaction  be  upheld,  there  is  no  telling  who  may  thus 
become  interested  in   her  death. 

We  feel  constrained  to  decide,  that  for  the  appellee  to  hold 
the  policy  in  question^  upon  the  life  of  Catharine  Hahn,  is 
contrary  to  public  policy. 

If  this  be  so,  the  agreement  to  keep  the  premiums  paid 
up  for  the  benefit  of  the  assignee  can  not  be  enforced  by  the 
appellee. 

Therefore  we  must  hold  that  the  complaint  does  not  state 
facts  sufficient  to  constitute  a  cause  of  action. 

The  judgment  is  reversed  with  costs,  and  the  cause  is  re- 
manded^ with  instructions  to  sustain  the  demurrer  to  the 
complaint. 

Filed  May  27, 1891. 


No.  121. 

Bakeb,  Guardian,  t;.  Groves. 

Plbading. — Demurrer. — Several. —  What  SuffieienL — A  several  demurrer  to 
a  complaint  consistiDg  of  more  than  one  paragraph  need  not  in  tenns 
be  addressed  to  each  paragraph,  but  it  must  be  such  as  to  declare  in 
express  language  that  neither  of  the  paragraphs,  taken  separately,  states 
facts  sufficient  to  constitute  a  cause  of  action. 

GuABDiAN  AND  Ward. — Personal  Liahility  of  Ouardian, — JudgmenL— In  an 
action  against  a  guardian  in  his  personal  capacity  for  undertaking  per- 
sonally to  pay  the  plaintiff  for  services  rendered  in  caring  for  his  ward^ 
at  such  guardian's  instance  and  request,  the  judgment  should  not  be 
against  the  ward's  estate,  but  against  the  guardian  personally. 

BA3£^—J[AabUUy  of  Ward  for  Neeeswries  Furnished  Before  Letters  of  Ouardum- 
ship  Issued, — Personal  LiabUiiy  of  Ouardian, — A  person  of  unsound  mind, 
under  guardianship,  is  personally  liable  for  necessaries  furnished  him 
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before  he  became  insane ;  and  his  f;iuudian  can  not  be  held  person- 
ally liable  therefor. 

From  the  Fayette  Circuit  Court. 

B.  Goniier  and  M.  L.  Frost,  for  appellant. 
J,  L  Little  and  D.  W.  McKee,  for  appellee. 

New,  C.  J. — The  appellee  brings  this  suit  against  the  ap* 
pellant  upon  a  complaint  of  four  paragraphs. 

The  first  paragraph  complains  of  the  appellant  as  guar- 
dian of  David  Baker,  a  person  of  unsound  mind,  averring 
that  she  was  employed  by  said  guardian,  on  behalf  of  his 
said  ward,  to  cook  and  care  for  him,  and  care  for  his  house, 
at  two  dollars  per  week  for  one  year,  beginning  May  16, 
1887 ;  that  she  performed  said  services,  and  the  same  were 
necessary  ;  that  there  is  due  her  from  the  appellant,  for  the 
services  so  rendered,  the  sum  of  one  hundred  and  two  dol- 
lars. Wherefore  she*  demands  judgment  against  the  appellant, 
John  H.  Baker,  and  asks  that  he  be  directed  by  the  court 
to  pay  her  said  sum  out  of  the  estate  of  said  David  Baker. 

The  second  paragraph  is  somewhat  differently  stated,  but 
is  to  recover  the  same  amount,  for  the  like  services,  ren- 
dered  at  the  request  of  the  appellant.  This  paragraph  con- 
cludes by  asking  judgment  against  the  appellant  and  against 
the  estate  of  said  David  Baker. 

The  third  paragraph  is  to  recover  for  services  rendered  by 
the  appellee  for  said  David  Baker,  the  same  being  con- 
tracted for  by  the  latter  when  he  was  of  sound  mind,  and  the 
services  rendered  before  he  was  declared  to  be  of  unsound 
mind.  Prayer  for  judgment  against  the  appellant  and  the 
estate  of  his  ward. 

The  fourth  paragraph  is  the  same  as  the  third,  except  that 
it  seeks  to  recover  upon  an  implied  contract. 

Objection  was  made  to  the  complaint  by  the  appellant,  by 
demurrer,  as  follows : 

'^The  defendant,  in  the  above  entitled  cause,  demurs 
severally  to  the  several  paragraphs  of  plaintiff's  complaint, 
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for  the  reason  that  said  complaint  does  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action  against  him  as  such 
guardian/' 

The  demurrer  was  overruled  and  exceptions  saved.  The 
appellant  then  filed  his  answer  in  two  paragraphs — the  gen- 
eral denial  and  payment.  The  plea  of  payment  was  replied 
to  by  a  general  denial. 

Upon  the  issue  joined  there  was  a  trial  by  jury,  with  a  ver- 
dict for  the  appellee  in  the  sum  of  one  hundred  and  thirty 
dollars. 

Motions  by  the  appellant  for  a  venire  de  novo  and  for  a  new 
trial  were  overruled  by  the  court,  and  judgment  entered  upon 
the  verdict  as  follows : 

^'  It  is  therefore  considered  and  adjudged  by  the  court  that 
the  plaintiff^  recover  of  the  assets  of  the  estate  of  said  David 
Baker  in  the  hands  of  said  guardian,  or  his  successor  in  his 
trust,  the  sum  of  one  hundred  and  thirty  dollars,  together 
with  the  costs  and  charges  by  the  plaintiff  in  this  cause  laid 
out  and  expended ,and  said  guardian  is  ordered  to  pay  the  same 
out  of  said  assets/'  to  all  of  which  the  appellant  excepted. 

The  errors  assigned  by  the  appellant  are  : 

First.    Overruling  the  demurrer  to  the  complaint. 

Second.   Overruling  the  motion  for  a  venire  de  novo. 

Third.   Overruling  the  motion  for  a  new  trial. 

If  the  demurrer  in  the  form  given  is  entitled  to  recogni- 
tion, as  good  for  any  purpose  under  the  code,  it  can  not  be  as 
a  several  demurrer.  A  several  demurrer  to  a  complaint  con- 
sisting of  more  than  one  paragraph,  although  it  need  not  be 
in  terms  addressed  to  each  paragraph  of  the  complaint,  still 
it  relates  to  each  separately,  and  can  not  be  sufficient  as  a 
several  demurrer  unless  its  phraseology  be  such  as  to  de- 
clare that  neither  of  the  paragraphs,  taken  separately,  states 
facts  sufficient  to  constitute  a  cause  of  action. 

In  the  present  demurrer  an  attempt  is  made  to  challenge 
the  sufficiency  of  each  paragraph  of  the  complaint  separately, 
^^  for  the  reason  that  said  complaint  does  not  state  facts  suf- 
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ficient  to  constitute  a  cause  of  action/'  not  that  neither  of 
said  paragraphs  of  the  complaint  states  facts  sufficient  to  con- 
stitute a  cause  of  action. 

To  treat  such  a  demurrer  as  several  would  not  be  the  lib- 
erality of  construction  required  by  the  code ;  it  would  be  to 
totally  ignore  and  disregard  its  provisions,  as  construed  by 
the  Supreme  Court.  Silvers  v.  Junction  R,  It.  Co.y  43  Ind. 
435 ;  Carver  v.  Carver,  97  Ind.  497  ;  Stribling  v.  Brougher, 
79  Ind.  328. 

The  demurrer  to  the  complaint  is  practically  joint,  and  not 
several,  because  it  is  an  entire  complaint,  consisting  of  sev- 
eral paragraphs,  which  is  said  not  to  state  facts  sufficient  to 
constitute  a  cause  of  action.  It  would  have  been  error,  there- 
fore, to  sustain  the  demurrer  if  either  paragraph  of  the  com- 
plaint was  good.  City  of  Conn^rsville  v.  Connersville  Hy- 
draulio  Co.,  86  Ind.  235  ;  Rout  v.  Woods,  67  Ind.  319  ;  1 
Works  Prac,  section  530,  and  authorities  there  noted. 

Indeed,  the  error  assigned  to  the  complaint  could  not  be 
considered  at  all  if  the  demurrer  be  not  treated  as  joint,  for 
the  error  as  assigned  is  that  ^^  the  court  erred  in  overruling 
the  demurrer  to  the  complaint." 

The  first  and  second  paragraphs  of  the  complaint  state  a 
good  cause  of  action  against  the  appellant  personally.  This 
required  the  overruling  of  the  demurrer. 

In  the  first  and  second  paragraphs  the  appellant  is  sued  on 
his  individual  undertaking,  although  he  is  described  as  guar- 
dian. If  the  services  sued  for  by  the  appellee  were  rendered 
under  a  contraet  with  the  appellant,  as  alleged  in  the  first  par- 
agraph of  the  complaint,  or  at  his  instance  and  request,  as 
alleged  in  the  second  paragraph,  the  appellee  was  entitled  to 
a  personal  judgment  against  the  appellant  for  the  amount 
proven.  And  in  the  judgment  there  should  have  been  no 
mention  of  or  reference  to  the  ward's  estate.  Clark  v.  Cas- 
ter, 1  Ind.  243 ;  J^evenson  v.  Bruce,  10  Ind.  397 ;  Lewis  v. 
Edwards,  44  Ind.  333 ;  Elson  v.  Spraher,  100  Ind.  374 ;  State, 
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ex  rd.y  V.  FUchy  113  Ind.  478;  Simma  v.  NorriSj  5  Ala.  42 ; 
Thacher  v.  DinsmorCj  5  Mass.  299. 

The  demurrer  to  the  complaint  was  properly  overruled. 

The  second  assignment  of  error  is  waived  by  the  appel- 
lant, and  therefore  we  give  it  no  attention. 

The  first  reason  assigned  for  a  new  trial  is  jbhat  the  dam- 
ages are  excessive. 

It  is  plain  from  the  evidence  that  one  hundred  and  four 
dollars,  of  the  one  hundred  and  thirty,  was  found  to  be  due 
the  appellee  on  the  first  and  second  paragraphs  of  the  com- 
plaint ;  that  is  to  say,  two  dollars  per  week  for  fifty-two 
weeks.  The  remainder,  twenty-six  dollars,  was  allowed  the 
appellee  on  the  fourth  and  fifth  paragraphs  of  the  complaint. 

There  could  be  no  recovery  against  the  appellant  on  the 
fourth  and  fifth  paragraphs.  *  They  do  not  state  a  cause  of 
action  against  him.  The  services  sued  for  in  those  para- 
graphs were  necessaries  c6ntracted  for  and  received  by  Da- 
vid Baker  when  he  was  of  sound  mind. 

The  appellant  had  no  connection  whatever,  as  guardian  or 
otherwise,  with  the  matters  set  up  in  the  third  and  fourth 
paragraphs  of  the  complaint,  and  although,  after  his  appoint- 
ment as  guardian,  he  would  have  the  right  to  pay  a  just 
debt  previously  incurred  by  his  ward,  and  be  entitled  to  a 
credit  therefor  as  guardian,  upon  a  fair  and  proper  showing 
made  to  the  court,  he  would  not  be  liable  personally  in  this 
form  of  action  for  simply  failing  to  do  so  upon  demand. 

David  Baker,  although  he  afterwards  became  of  unsound 
mind,  and  was  so  adjudged  and  put  under  guardianship, 
would  himself  be  liable  for  necessaries.  Of  this  there  can 
be  no  doubt.  Woods  v.  Brown,  93  Ind.  164 ;  Fay  v.  Bur- 
dm,  81  Ind.  433;  Wilder  v.  Weakley,  34  Ind.  181 ;  1  Par- 
sons Contracts  (5th  ed.),  385;  7  Wait  Actions  and  Defences, 
155,  and  authorities  there  cited  ;  Ex  parte  Leighion,  14  Mass. 
207 ;  Richardson  v.  Strong,  13  Ired.  N.  C.  L.  R.  106. 

The  damages  assessed  by  the  jury  were  excessive  in  the 
sum  of  twenty-six  dollars. 
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The  instructions  and  evidence  objected  to  by  the  appel- 
lant, and  assigned  as  grounds  for  a  new  trial,  we  need  not 
consider,  inasmuch  as  they  relate,  so  far  as  they  can  be  in- 
jurious to  the  appellant,  to  the  third  and  fourth  paragraphs 
of  the  complaint. 

If  the  twenty-six  dollars  be  remitted  by  the  appellee  and 
the  costs  of  this  court  be  paid  by  her  within  thirty  days,  the 
judgment  below  will  be  affirmed  for  the  sum  of  one  hundred 
and  four  dollars  and  costs  below,  otherwise  the  judgment 
will  be  reversed,  with  costs. 

If  the  amount  named  be  remitted  the  error  in  the  form 
of  rendering  the  judgment  may  be  considered  as  amended 
in  this  court.  Steoenson  v.  Bruce,  supra;  section  668,  R. 
S.  1881. 

Filed  Maj  12, 1891. 


No.  95. 

Hickman  et  al.  v.  The  State,  ex  rel.  Bartholomew. 

Ck)N6TABiJB. — AcHon  on  Bond, — lAobUity  for  Expense  in  Oaring  far  IVoperty 
Ihken  on  ExeeuUon, — An  action  will  not  lie  on  the  bond  of  a  constable  to 
recover  lor  seryices  rendered  in  caring  for  property  levied  upon  by  him, 
whether  the  levy  be  rightfully  made  upon  the  property  of  the  execution 
defendant,  or  wrongfully  upon  the  property  of  a  third  person. 

From  the  Hamilton  Circuit  Court. 

T.  J.  Kane  and  T.  P.  Dams,  for  appellants. 
W.  Neal  and  R.  P.  Neal,  for  appellee. 

Reinhard,  J. — ^This  was  an  action  by  the  State  on  the 
relation  of  Bartholomew  against  Hickman,  a  constable,  and' 
his  sureties,  Manace  and  Ogle,  on  his  official  bond.  The 
breach  assigned  is  that,  by  virtue  of  an  execution  in  his 
hands  against  one   William   Bishop  and   in  favor  of  one 
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Franklin  C.  Moore,  he  wrongfullj  levied  on  a  certain  stal- 
lion, the  property  of  Ellen  Bishop,  and  placed  it  in  the 
hands  of  the  relator,  who  was  a  livery  stable  keeper,  to  be 
kept  and  cared  for  until  disposed  of  according  to  law ;  and 
that  the  relator  did  keep  and  care  for  said  stallion,  at  Hick- 
man's  request,  for  which  he  was  entitled  to  recover  the 
amount  claimed. 

A  demurrer  by  the  sureties  to  the  complaint  was  over- 
ruled and  an  exception  taken,  and  this  ruling  is  assigned  as 
error. 

The  appellants  jointly  assign  as  error,  also,  that  the  com- 
plaint does  not  state  &cts  sufiScient  to  constitute  a  cause  of 
action. 

The  case  was  placed  at  issue  and  tried  by  a  jury,  resulting 
in  a  verdict  and  judgment  in  favor  of  the  appellee.  A 
motion  for  a  new  trial  was  made  and  overruled,  which  is 
also  assigned  as  error. 

The  record  properly  presents  the  question  of  the  correct- 
ness of  the  ruling  of  the  court  on  the  demurrer  to  the  com- 
plaint. 

It  is  insisted  by  the  appellant  that  an  action  will  not  lie 
against  a  constable  and  his  sureties  for  taking  care  of  prop- 
erty levied  on  by  him  by  virtue  of  an  execution  in  his 
hands,  whether  the  levy  be  rightfully  made  upon  the  prop- 
erty of  the  execution  defendant,  or  wrongfully  upon  the 
property  ofa  third  person. 

In  the  case  of  Wilson  v.  State,  13  Ind.  341,  which -was  a 
suit  on  a  constable's  bond,  the  officer  had  levied  a  writ  of  at- 
tachment on  certain  property  of  the  attachment  defendant, 
and  placed  it  in  the  keeping  of  the  relator,  and  taxed  the  ex- 
pense of  such  keeping  as  costs  in  the  case.  He  afterwards 
collected  this  cost  but  failed  to  pay  it  over  to  the  relator. 
The  court  held  there  could  be  no  recovery.  After  citing  the 
statute,  which  in  such  cases  provides  that  the  expense  of 
keeping  the  attached  property  shall  be  allowed  to  the  ofScer 
who  executes  the  writ,  ^'  to  be  paid  by  the  plaintiff  and  taxed 
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in  the  costs/'  the  court  proceeds  to  say :  '^  Under  these  pro- 
visions, it  is  evident  that  the  expenses  of  keeping  such  prop- 
erty must  be  allowed  '  and  taxed  in  the  costs/  to  the  officer 
who  levies  the  attachment.  And  the  result  seems  to  be,  that 
in  point  of  law,  the  costs  thus  taxed  up  are  his  own,  and  that 
he  may  dispose  of  them  at  his  option.  If  this  exposition  be 
correct,  and  we  think  it  is,  the  State  in  the  present  case,  hav- 
ing founded  her  action  upon  the  constable's  official  bond,  can 
not  recover ;  because  in  favor  of  May,  who  kept  the  prop- 
erty, the  law  did  not  authorize  any  taxation  of  costs.  Indeed, 
he  was  the  mere  employee  of  the  constable,  who  was  per- 
sonally liable  to  him  for  the  service  which  he  performed. 
And,  consequently,  the  failure  of  that  officer  to  pay  over  to 
May,  constituted  no  breach  of  the  condition  of  the  official 
bond." 

The  appellee  seeks  to  make  a  distinction  between  the  case 
cited  and  the  one  under  consideration.  He  insists  that  in 
the  case  at  bar  the  levy  was  made  upon  the  property  of  a 
third  party  instead  of  that  of  the  execution  defendant,  as  in 
the  case  from  which  we  have  quoted,  and  that  as  the  levy 
itself  was  unlawful,  the  bond  will  be  liable  not  only  for  the 
act  of  making  a  wrongful  levy,  but  for  the  expense  of  taking 
care  of  the  property  also. 

We  confess  our  inability  to  see  the  force  of  this  distinc- 
tion. If  the  officer  and  his  sureties  are  not  liable  on  the 
bond  for  the  expense  of  keeping  property  lawfully  seized  un- 
der a  levy,  it  is  not  apparent  how  an  action  on  the  bond  will 
lie  for  the  expense  of  caring  for  property  which  was  wrong- 
fully taken,  and  was  not  subject  to  levy  at  all. 

The  case  cited  was  a  stronger  case  in  favor  of  the  liability 
of  the  bond  than  the  one  in  hand.  There  the  constable  had 
actually  collected  the  money,  it  having  been  paid  to  him  as 
costs  in  the  case,  and  failed  to  pay  it  over  to  the  party  who 
had  had  the  care  of  the  property.  It  would  seem  that  there 
was  some  apparent  reason  for  holding  the  officer  and  his 
Vol.  1.— 34 
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bondsmen  liable  for  the  failure  of  the  former  to  pay  over 
that  which  in  equity  belonged  to  the  relator.  But  as  the 
law  had  made  no  provision  for  taxing  the  costs  in  favor  of 
the  one  who  had  cared  for  the  property,  the  court  properly 
held  that  such  costs  belonged  exclusively  to  the  constable,  to 
dispose  of  as  he  saw  fit,  and  that  the  only  liability  there  was 
by  him  to  the  relator  was  an  individual  one,  and  hence  the 
action  on  the  bond  could  not  be  maintained. 

There  can  be  no  difference  in  principle  between  the  keep- 
ing of  such  property  and  rendering  any  other  services  for  an 
officer ;  and  the  sureties  on  an  official  bond  of  a  sheriff,  or 
constable,  are  not  liable  for  services  rendered  at  his  request. 
Brandt  Suretyship,  section  454 ;  People  v.  Pennocky  60  X.  Y. 
421. 

We  think  the  court  erred  in  overruling  the  appellants'  de- 
murrer to  the  complaint,  and  we  also  think  the  complaint 
does  not  state  facts  sufficient  to  constitute  a  cause  of  actioD, 
even  against  the  principal.  The  action  should  have  been 
against  the  constable  individually,  and  not  on  the  bond. 

The  judgment  is  reversed,  at  the  costs  of  the  relator,  and 
the  cause  is  remanded  to  the  court  below,  with  instructions 
to  sustain  the  demurrer  to  the  complaint,  and  for  further 
proceedings  not  inconsistent  with  this  decision. 

FUed  May  28, 1891. 


No.  191. 

DoHERTY  t?.  Ramsey,  Assignee. 

Assignment  fob  Benefit  of  Creditors. — Aigignor  UnabU  to  Make  Se- 
Uetion  ofI\vper1y  Claimed  aa  Exempt  When  it  i$  Appraised. — An  assignor  for 
the  benefit  of  his  creditors,  who  has  pointed  out  to  the  assignee  the 
property  he  desires  to  be  set  aside  to  him  as  his  exemption,  and  who 
has  received  a  promise  from  sach  assignee  that  it  shall  be  so  set  aside* 
is  not  prevented  from  claiming  his  right  to  the  exemption  if  he  is  sick 
and  unable  to  attend  at  the  time  and  place  the  property  is  appraised ; 
and,  after  the  property  is  sold  by  the  assignee,  he  may  maintain  a  pe- 
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tition  against  the  assignee,  to  have  the  amount  of  his  exemption  al- 
lowed him  in  cash  out  of  the  assets  of  the  estate. 

Same. — Fraudulent  Tranrfer  (/  Property. — Exemption. — The  fact  that  the  as- 
signor has  fraudulently  transferred  a  sum  of  money  much  more  than 
the  amount  of  his  exemption,  hefore  his  assignment,  but  for  which  he 
gives  his  assignee  an  order,  but  which  such  assiguee  has  not  recovered, 
does  not  prevent  him  from  claiming  his  exemption ;  nor  can  he  be  com- 
pelled to  take  his  exemption  out  of  the  property  thus  fraudulently  trans- 
ferred. 

8 AUiE.— Property  Fraudulently  Tran^erred.—^feel  Upon  by  Beeording  of  Deed.— 
By  the  recording  of  a  deed  of  assignment  the  legal  title  to  all  the  prop- 
erty owned  by  the  assignor  at  the  time  becomes  vested  in  the  assignee 
for  the  benefit  of  the  creditors,  including  all  property  that  may  have 
been  sold,  conveyed  or  assigned  by  the  assignor  with  the  intent  to 
defraud  his  creditors. 

Exemption. — Fraud  of  Houeeholderf  Effect  on  Right  to  Claim, — A  householder 
can  not  waive  his  right  to  claim  his  exemption  by  contract  entered  into 
prior  to  the  issuance  of  the  execution  or  the  execution  of  a  deed  of 
assignment.  A  previous'  fraud  of  the  householder  in  transferring  or 
withholding  property  subject  to  execution  will  not  defeat  his  right  to 
claim  his  exemption,  where  the  right  to  it  is  conferred  by  the  express 
terms  of  the  statute,  and  does  not  depend  upon  an  enlargement  of  the 
statutory  provisions  by  equitable  construction. 

From  the  Montgomery  Circuit  Court. 

<?.  D.  Hurley  and  M.  E.  Clodfelter,  for  appellant. 
Zl  H.  Davidson,  for  appellee. 

Cbumpackeb^  J. — On  the  3d  day  of  September,  1889, 
Marshal  D.  Doherty  executed  a  deed  of  assignment  of  all 
his  property  for  the  benefit  of  all  his  creditors,  to  Alexan- 
der F.  Ramsey  as  assignee,  who  assumed  the  duties  of  such 
trust.  The  deed  of  assignment  was  duly  recorded,  and  the 
assignee  proceeded  to  inventory  and  appraise  the  property, 
and  thereafter  sold  the  same  in  the  execution  of  the  trust. 

The  Montgomery  Circuit  Court  had  jurisdiction  of  the 
proceedings,  and  at  the  November  term,  1879,  of  said  court, 
Doherty  filed  a  petition  against  the  assignee,  asking  an  order 
directing  him  to  pay  the  petitioner,  out  of  the  assets  of  the 
estate,  the  sum  of  six  hundred  dollars  claimed  by  him  under 
the  exemption  laws  of  the  State. 


532        APPELLATE  COURT  OF  ENDLANA, 

Dohertj  v,  RamMj,  Assignee. 

The  petition  is  in  the  following  form : 

'^  Your  petitioner^  Marshal  D.  Doherty,  represents  and 
shows  to  the  court  that  heretofore,  to  wit,  on  the  3d  day  of 
September,  A.  D.  1889,  he  made  an  assignment  of  all 
his  property,  both  real  and  personal,  foiv  the  benefit  of  all 
his  creditors,  to  one  Alexander  F.  Bamsey,  who  accepted 
said  trust,  and  is  now  his  lawful  assignee ;  that  within  thirty 
days  afler  entering  upon  the  duties  of  his  trust,  the  assignee 
made,  under  oath,  a  full  and  complete  inventory  of  all  the 
property,  real  and  personal,  of  the  rights,  credits,  interests, 
profits  and  collaterals  which  came  to  his  hands,  or  of  which  he 
may  have  obtained  knowledge  as  belonging  to  said  assignor, 
and  caused  the  same  in  said  inventory  to  be  appraised  by 
two  reputable  householders  of  the  neighborhood,  who,  before 
proceeding  to  discharge  their  duties,  took  an  oath  to  hon- 
estly appraise  the  property  mentioned  in  the  inventory  filed 
by  the  said  trustee  in  the  recorder's  office  of  Montgomery 
county,  Indiana ;  that  your  petitioner  is  a  resident  house- 
holder of  the  State  of  Indiana,  residing  in  the  city  of  Craw- 
fordsville,  Indiana,  and,  as  such,  he  is  entitled  to  the  bene- 
fits of  the  exemption  laws  of  the  State  of  Indiana,  under  sec- 
tion 703  of  the  Revised  Statutes  of  1881,  to  the  amount  of 
six  hundred  dollars,  and  that  all  of  his  indebtedness  ac- 
crued since  May  31st,  1879,  on  contracts  only ;  that,  at  the 
time  of  the  said  inventory  and  appraisement,  the  assignor 
was  sick  and  unable  to  get  out  of  his  house,  but  had,  a  few 
days  previous  thereto,  seen  the  assignee,  and  requested  and 
demanded  of  him  that  six  hundred  dollars  in  value  of  said 
property  be  appraised  and  set  off  to  him  as  exempt  from 
sale,  for  the  payment  of  his  debts  ;  that  said  assignee,  Bam- 
sey, then  and  there  agreed  that  buggies,  carriages  and  har- 
ness sufficient  to  make  six  hundred  would  be  set  off  to  him 
at  their  appraised  value  by  the  appraisers ;  that  said  assignor 
selected  said  buggies,  carriages  and  harness  as  the  property 
he  desired  set  off  to  him  as  exempt  from  sale,  and  expected 
said  buggies,  carriages  and  harness  would  be  set  apart  to 
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him  as  exempt  from  sale,  for  the  payment  of  his  debts,  as 
sach  resident  householder,  bj  said  appraisers,  and  he  in- 
tended to  be  present  at  said  appraisement,  but,  by  his  sick- 
ness, he  was  unable  to  be  present  at  the  time  said  inventory 
and  appraisement  were  made,  and  the  said  assignee,  Ramsey, 
failed  and  neglected  to  have  the  appraisers  set  apart  said 
property  as  exempt  from  sale  as  he  had  theretofore  de- 
manded, and  as  said  •  assignee  had  promised  and  agreed  to 
do,  and,  without  his,  Doherty's,  fault  or  neglect,  said  assignee 
neglected  and  refused  to  set  said  property  off  to  him; 
that  said  assignee  has  now  on  hand  a  sufficient  amount  of 
money  to  pay  him  said  sum  of  six  hundred  dollars. 

**  He,  therefore,  asks  the  court  to  make  him  an  allowance  of 
six  hundred  dollars  in  and  out  of  said  estate,  that  he  is  justly 
and  legally  entitled  to  under  the  law,  and  that  said  assignee 
be  authorized  by  the  court  to  pay  said  assignor  said  sum  of 
six  hundred  dollars/' 

The  assignee  appeared  to  the  petition  and  filed  his  answer 
thereto  as  follows : 

'' Alexander  F.  Ramsey,  assignee  herein,  for  answer  to  the 
petition  of  his  assignor.  Marshal  D.  Doherty,  filed  Novem- 
ber 4th,  1889,  and  numbered  2151,  praying  for  an  allowance 
on  account  of  statutory  exemption,  says :  That  on  the  day 
before  the  execution  of  the  indenture  of  assignment  herein, 
the  said  Marshal  D.  Doherty  transferred  to  the  possession 
of  one  Oscar  Street  of  Kansas  City,  Missouri,  the  sum  of 
ten  thousand  two  hundred  dollars  in  money  then  belonging 
to  him,  the  said  Marshal  D.  Doherty ;  that  said  transfer  was 
made  without  any  consideration  and  for  the  use  of  said 
Doherty,  and  for  the  purpose  of  withholding  said  sum  from 
the  operation  of  his  assignment ;  that  after,  the  said  Mar- 
shal D.  Doherty  executed  to  this  defendant,  as  his  assignee, 
an  order  on  said  Street  for  the  payment  of  said  sum  of 
money,  but  that  said  Street  has  not  paid  the  same  and  re- 
ftises  to  pay  the  same  to  defendant,  and  defendant  says  that 
he  is  now  prosecuting  a  suit  to  recover  said  moneys.    Where- 
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fore  the  defendant  prays  the  judgment  of  the  court  in  the 
premises/' 

A  demurrer  was  filed  to  the  answer,  which  was  overruled 
and  exceptions  saved,  and  the  petitioner  declined  to  reply 
but  elected  to  stand  by  his  demurrer.  Thereupon  it  was 
adjudged  that  he  take  nothing  by  his  petition,  and  that  he 
l)ay  the  costs  thereof. 

The  overruling  of  the  demurrer  to  the  answer  is  the  only 
error  assigned  in  this  court,  but  the  consideration  of  this  as- 
signment of  error  involves  the  sufficiency  of  the  petition  as 
well  as  the  answer. 

The  law  requires  an  assignee  to  make  a  full  and  complete 
inventory  of  all  the  property  owned  by  the  assignor  within 
thirty  days  after  he  enters  upon  the  execution  of  the  trust, 
and^within  twenty  days  after  the  preparation  and  filing  of  such 
inventory  he  shall  cause  all  of  the  property  mentioned  therein 
to  be  appraised  by  two  competent  appraisers. 

Section  2670,  B.  S.  1881,  provides  that,  if  the  assignor  be 
a  resident  householder  of  this  State,  the  appraisers  shall  set 
off  to  him  such  articles  of  property  mentioned  in  the  in- 
ventory, as  he  may  select,  not  exceeding  in  value  three  hun- 
dred dollars.  The  amount  of  exemption  provided  by  this 
statute  was  enlarged  by  implication  to  six  hundred  dollars 
by  the  act  of  March  29th,  1879.  O'iVeiY  v.  Beck,  69  Ind.  239. 

In  the  case  of  Graves  v.  Hinktey  120  Ind.  157,  it  was  held 
that  an  assignor  could  avail  himself  of  the  right  of  exemp- 
tion only  by  a  substantial  compliance  with  the  requirements 
of  section  2760,  supra,  and  that  he  must  select  the  articles 
of  property  claimed  by  him  as  exempt  from  sale  at  the  time 
and  in  the  manner  providlBd  in  that  section ;  and,  if  he  failed 
to  do  so,  the  right  of  exemption  would  be  deemed  to  have 
been  waived,  and  the  property  would  all  constitute  a  trust 
fund  for  the  exclusive  benefit  of  the  creditors  until  they  were 
all  satisfied.  The  court  said  :  ''As  against  his  deed,  which 
transfers  the  title  to  the  property,  the  assignor  can  only 
claim   the   right  of   exemption   by   pursuing   the   method 
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prescribed  hj  the  statute.  He  has  a  right  to  claim  the  amount 
out  of  real  estate  or  personal  property,  or  both,  but  unless 
prevented  from  doing  so,  without  his  own  fault  or  neglect, 
he  must  assert  his  right  in  the  manner  and  at  the  time  pre- 
scribed by  the  statute." 

In  the  case  before  us  the  petition  states  that  the  assignor 
was  a  householder  of  this  State,  and  that  a  few  days  before 
the  appraisement  he  demanded  of  the  assignee  that  property 
of  the  value  of  six  hundred  dollars  be  set  off  to  him  as  ex- 
empt from  sale,  and  that  he  then  and  there  designated  and 
selected  the  particular  property  so  claimed  by  him,  and  the 
assignee  promised  to  have  the  property  so  set  apart  at  the 
time  of  the  appraisement.  The  assignor  was  confined  to 
his  house  by  sickness  when  the  property  was  appraised,  and 
could  not  be  present  to  again  assert  his  right  to  exemj)tion 
and  again  select  the  articles  of  property  claimed  by  him,  but 
relied  upon  the  agreement  of  the  assignee  to  protect  his 
rights  in  the  matter. 

The  law  contemplates  that  the  appraisement  shall  be  made 
under  the  supervision  of  the  assignee. 

Following  the  decisions  of  the  Supreme  Court  requiring  a 
liberal  construction  of  the  exemption  laws  in  favor  of  the 
debtor,  we  are  of  the  opinion  that  the  petition  shows  a  sub- 
stantial compliance  with  the  statute.  At  least  enough  is 
stated  to  rebut  the  presumption  of  a  waiver  resulting  from 
the  assignor's  failure  to  be  present  and  assert  his  right  at  the 
time  of  the  appraisement. 

Where  the  assignor  substantially  pursues  the  method  pre- 
scribed by  the  statute  in  asserting  his  right  to  exemption, 
and  the  assignee  refuses  to  set  off  property  to  him,  but  con- 
verts it  into  the  trust  fund,  the  assignor  is  equitably  enti- 
tled to  the  proceeds  of  the  property  which  should  have  been 
set  apart  to  him,  and  it  is  the  duty  of  the  court,  on  proper 
application,  to  order  the  assignee  to  turn  such  proceeds  over 
to  the  assignor. 

The  petition  in  this  case  was  sufficient,  and  the  relief  prayed 
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for  ought  to  have  been  granted,  unless  the  answer  contained 
facts  sufficient  to  defeat  the  right  to  exemption. 

It  is  insisted  that  because  the  assignor  transferred  a  large 
amount  of  money  to  one  Street,  for  his  own  use,  and  to  with- 
draw it  from  the  operation  of  the  assignment,  he  should  not 
be  allowed  the  right  to  the  exemption  expressly  conferred 
upon  him  by  the  statute.  It  appears,  by  the  answer,  that 
the  assignor  had  given  the  assignee  an  order  on  Street  for  the 
money  so  transferred  to  him,  but  Street  refused  to  pay  it  over, 
and  the  assignee  had  a  suit  then  pending  for  its  recovery. 

By  the  recording  of  the  deed  of  assignment  the  legal  title 
to  all  of  the  property  owned  by  the  assignor  at  that  time  be- 
came vested  in  the  assignee  for  the  benefit  of  the  creditors, 
including  any  and  all  property  that  may  have  been  sold,  con- 
veyed, or  assigned,  by  the  assignor  with  the  intent  to  defraud 
his  creditors.  Seibert  v.  Milligany  110  Ind.  106.  Not  only 
did  the  law  bring  the  money  fraudulently  transferred  by  the 
assignor  into  the  trust  estate,  but  he  executed  a  written  order 
voluntarily  surrendering  to  the  assignee  all  of  such  property, 
so  that  it  can  not  be  claimed  that  the  assignor  should  receive 
his  e;xemption  from  that  fund. 

This  beneficent  provision  of  the  statute  can  only  be  in- 
voked by  one  in  the  character  of  a  householder,  and  was  de- 
signed largely  for  the  benefit  of  those  dependent,  in  a  meas- 
ure, upon  the  debtor  for  support,  and  it  can  not  be  waived 
by  contract  prior  to  the  assignment  or  execution.  Moloney 
V.  Newton,  85  Ind.  565. 

Where  the  right  of  exemption  is  conferred  by  the  express 
terms  of  the  statute,  and  does  not  depend  upon  an  enlarge- 
ment of  the  statutory  provisions  by  equitable  construction, 
the  previous  fraud  of  the  debtor  in  transferring,  or  withhold- 
ing, property  subject  to  execution,  will  not  defeat  his  right  to 
claim  exemption. 

This  doctrine  was  declared  with  much  force  and  emphasis 
in  the  cases  of  Hacia  v.  Shaw,  91  Ind.  384,  and  Douch  v. 
Rahner,  61  Ind.  64. 
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See,  alsOy  upon  the  same  sabject,  Barkley  v.  Mdkon^  95 
Ind.  101 ;  State^  ex  rel.,  v.  Beadf  94  Ind.  103 ;  Over  v.  Shan- 
non, 91  Ind.  99. 

Adopting  the  interpretation  of  the  exemption  laws,  laid 
down  in  these  authorities,  and  which  is  manifestly  just  and 
in  keeping  with  the  generally  recognized  principles  regulat- 
ing the  administration  of  kindred  statutory  rights,  we  are 
required  to  hold  the  answer  filed  by  the  assignee  insufficient 
to  defeat  the  rights  of  the  assignor  to  his  exemption. 

The  judgment  is  reversed,  with  costs,  with  instructions  to 
the  trial  court  to  sustain  the  demurrer  to  the  answer,  and 
proceed  further  in  accordance  with  this  opinion. 

FUed  May  28,  1891. 


No.  147. 

Fleming  £t  al.  v.  McClaflin  et  al. 

Appellate  Ck>i7BT. — Motion  to  Suppreu  DtporiiUm  or  Amend  a  Heading, — 
A  motion  to  suppress  a  deposition  or  to  amend  a  pleading  can  not  be 
assigned  as  an  independent  error  in  the  Appellate  Court. 

Same. — Demurrer, — ExeepUon, — Failure  to  Take, — On  appeal  it  must  ap- 
pear of  record  that  an  exception  was  taken  to  the  ruling  on  a  demurrer 
to  make  such  ruling  available  for  review. 

Expert  Evidence. — Pro(^  of  Pedigree  of  Horse, — A  witness  who  has  had 
experience  in  the  breeding  and  in  the  pedigrees  of  horses  mav  testify  as 
to  the  pedigree  of  a  horse,  although  he  obtained  his  knowledge  of  such 
pedigree  from  trotting  registers,  stud  books  and  advertisements. 

New  Trial. — OwnttUUive  Evidence, — A  new  trial  will  not  be  given  because 
of  newlf  discovered  evidence  which  would  probably  not  change  the  re- 
sult of  the  trial. 

Bake. — DiUgenee. — A  partj  asking  a  new  trial  because  of  newlj  discov- 
ered evidence  must  show  that  he  used  due  diligence  to  discover  it  before 
the  trial. 

From  the  Fountain  Circuit  Court. 

W,  L,  RcJxmm,  for  appellants. 
W.  B,  DurboroWf  for  appellees. 
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Robinson,  J. — The  appellants^  who  were  the  plaintiiFs 
in  the  court  below,  commenced  this  action  against  the  appel- 
lees upon  a  promissory  note  which  appellants  held  by  as- 
signment. 

The  appellees  answered  in  four  paragraphs :  1st.  General 
denial.  2d.  That  the  note  was  given  for  the  unpaid  balance 
of  the  purchase-price  of  a  stallion,  named  Bonner,  sold  the 
appellees  by  Nicholas  Lape,  the  original  payee  in  the  note, 
warranted  to  be  twelve  years  of  age,  and  to  have  the  fol- 
lowing pedigree :  ^'  Bonner  was  sired  by  a  stallion  called 
Robert  Wilson  of  Kentucky,  and  Robert  Wilson  was  sired 
by  Rysdyke's  Hambletonian ; ''  that  appellee  believed  the 
warranty  to  be  true,  but  it  was  false.  The  3d  paragraph 
contained  similar  averments  to  the  2d,  in  its  general  state- 
ments, and  alleged  false  and  fraudulent  representations  by 
the  seller  regarding  the  age  and  pedigree  of  the  horse ;  that 
appellees  relied  thereon,  and  that  they  were  false.  4th. 
Payment. 

Appellants  demurred  to  the  second  and  third  paragraphs 
of  the  answer,  which  demurrer  was  overruled,  and  then  re- 
plied to  the  answer  by  general  denial. 

The  cause  was  tried  by  a  jury,  resulting  in  a  verdict  for 
the  appellees.  There  was  a  motion  for  a  new  trial,  which 
was  overruled  and  excepted  to. 

The  errors  assigned  by  the  appellants  are : 

1st.  The  court  erred  in  overruling  appellants'  demurrer  to 
the  second  paragraph  of  appellees'  answer. 

2d.  The  court  erred  in  overruling  appellants'  demurrer  to 
the  third  paragraph  of  appellees'  answer. 

3d.  The  court  erred  in  overruling  appellants'  motion  to 
suppress  the  deposition  of  M.  A.  Randall,  and  parts  thereof 
included  in  appellants'  motion  filed  March  6th,  1889. 

4th.  The  court  erred  in  sustaining  the  appellees'  motion 
to  amend  the  second  and  third  paragraphs  of  the  answer. 

6th.   The  court  erred  in  overruling  appellants'  motion  to 
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suppress  the  deposition  of  M.  A.  Bandall,  filed  May  8th, 
1889. 

6th.  The  court  erred  in  overruling  appellants'  motion  for 
a  new  trial. 

The  third,  fourth  and  fifth  assignments  of  errors  are  proper 
causes  for  a  new  trial,  and  were  made  such  in  the  motion, 
and  properly  come  under  the  error  assigned  in  overruling 
the  motion  for  a  new  trial. 

We  can  not  consider  the  first  and  second  assignment  of 
errors,  to  wit,  error  in  the  court  in  overruling  the  demurrer 
to  the  second  and  third  paragraphs  of  the  answer.  There  is 
no  available  error  in  this  court  saved  in  the  record.  From  the 
record  it  does  not  appear  that  the  ruling  of  the  court  on 
the  demurrer  to  these  answers  was  excepted  to. 

The  fifth,  sixth  and  seventh  causes  for  a  new  trial  raise 
the  question  of  the  alleged  error  in  the  trial  court  in  per- 
mitting the  appellees  to  read  in  evidence  certain  parts  of  the 
deposition  of  M.  A.  Randall  on  the  trial  of  said  cause,  taken 
on  behalf  of  the  appellees,  and  in  overruling  appellants'  mo- 
tion to  suppress  said  deposition,  and  suppress  and  strike  out 
certain  parts  thereof. 

The  testimony  of  this  witness,  on  direct  examination,  con- 
tained twenty-two  questions  and  answers. 

The  court  sustained  appellants'  motion  as  to  all  of  the 
questions  and  answers  on  direct  examination  except  1,  2,  3, 
4,  5,  6,  10,  11,  12,  13,  20,  21  and  22.  There  was  no  objec- 
tion to  other  parts  of  the  deposition,  and  these  questions  and 
answers,  with  the  cross-examination  and  re-direct  examina- 
tion, were  read  in  evidence  on  the  trial  of  the  cause. 

The  first  four  questions  in  the  direct  examination  were 
merely  preliminary  and  introductory,  and,  in  connection  with 
the  fifth,  show  the  qualification  of  the  witness  to  testify  as 
to  facts  afterwards  elicited,  and  to  show  that  upon  questions 
concerning  the  pedigree  in  horses  the  witness  is  an  authority. 

The  witness  then  answered  the  questions  hereinafter  set 
out: 


640        APPELLATE  CiOUET  OP  INDIANA, 

Fleming  elaLv,  McClaflin  el  oL 

^^  Ques.  6.  If  you  know  of  a  certain  horse  known  as 
Bysdyke's  Hambletonian  you  may  so  answer?  Ans.  I 
know  of  him  through  trotting  registers,  through  stud  books, 
through  advertisements,  and  through  an  intimate  acquaint- 
ance with  his  get. 

^'Ques.  Where  was  said  Bysdyke's  Hambletonian  sired 
and  kept  ?  Ans.  In  Orange  county.  New  York,  all  his  life  ; 
was  never  out  of  the  county. 

'^  Ques.  10.  What  relation,  if  any,  was  this  horse,  Bobert 
Wilson,  to  Bysdyke's  Hambletonian  ?    Ans.  None  at  all. 

"  Ques.  12.  What  acquaintance  had  you  with  the  horse 
known  as  Hamerick's  Hambletonian  ?  Ans.  I  saw  him  ex- 
hibited several  times  at  the  State  fair  is  alL 

^^  Ques.  13.  What,  if  any,  relation  was  the  horse  known 
as  Hamerick^s  Hambletonian  to  Hambletonian  ?  Ans.  None 
at  all. 

"  Ques.  20.  What,  if  any,  acquaintance  have  you  with 
horse  known  by  the  name  of  Bonner?  Ans.  There  are  sev- 
eral horses  in  the  Begister  called  Bonner ;  there  is  one  Satel- 
lite ;  but  the  only  one  I  know  is  one  Bobert  Bonner  got  by 
a  horse  called  Mambennello;  he  was  bred  in  Bourbon 
county,  Kentucky;  stood  a  while  there;,  was  brought  to 
Bush  county,  and  stood  a  while,  and  was  taken  back  to 
Bourbon  county,  and  died  there ;  I  brought  him  myself  to 
Bush  county. 

"  Ques.  Was  this  Bonner  ever  owned  by  W.  P.  Swain  ? 
Ans.  No,  sir.'^ 

The  appellants  assail  the  admission  of  this  evidence  with 
much  vigor,  and  ask  us  to  compare  the  evidence  that  was 
permitted  to  go  to  the  jury  with  the  suppressed  part  of  the 
deposition.  That  we  can  not  do.  The  suppressed  part  of 
the  evidence  is  not  in  the  record.  The  question  must  be 
determined  by  the  evidence  that  the  court  permitted  to  go 
to  the  jury.  From  the  testimony  of  this  witness,  in  answer 
to  questions  one,  two,  three  and  four,  which  are  preliminary 
and  introductory,  it  appears  that  the  witness  resided  in  the 
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oitj  of  IndiaDapolis^  and  had  been  engaged  for  ten  years  in 
the  publication  of  the  Western  Sportsman  ;  was  author  of 
the  American  Pacing  Register,  which  he  was  compiling  for 
publication ;  that  he  had  experience  in  the  pedigree  of  horses 
in  writing  about  them,  and  from  being  in  the  horse  business 
for  at  least  forty  years.  To  that  part  of  the  testimony  of 
this  witness  in  which  he  testifies  from  personal  knowledge 
there  can  be  no  objection,  but  the  objection  is  made  to  the 
portion  of  the  testimony  in  which  the  witness  testifies  to  his 
experience,  knowledge  and  skill  in  the  breeding  of  horses, 
and  in  the  pedigree  of  horses.  Upon  the  facts  stated  in  his 
testimony,  the  appellees  contend  that  the  evidence  was  ad- 
missible for  the  reason,  among  others  stated,  that  it  was  ex- 
pert testimony,  or  that  it  was  evidence  of  facts  which  are  the 
result  of  scientific  knowledge,  and  was  not  incompetent  as 
being  hearsay  evidence  or  information  gleaned  from  books 
or  records. 

In  arriving  at  a  conclusion  upon  this  question  we  think  it 
proper  to  take  into  consideration  the  fact  that  the  subject  of 
pedigree  in  horses,  the  breeding  of  horses,  their  speed,  sire, 
improvement  in  the  stocky  and  other  matters  connected  with 
their  development  and  breeding,  has  become  a  business  of 
much  importance;  that  with  many  it  has  become  a  profession 
requiring  experience,  skill  and  knowledge ;  and  that  breed- 
ers, agriculturists  and  stockmen  are  largely  engaged  in  it;  that 
journals  are. published,  books  written,  and  records  and  reg- 
isters are  kept  to  promote  the  business ;  and  that  it  requires 
skill,  knowledge  and  science  to  understand  and  become  ex- 
perts in  the  business,  which  are  obtained  not  only  from  per- 
sonal experience,  but  from  books,  journals,  records,  registers 
and  other  sources  of  information.  A  medical  expert  may 
testify  as  to  a  knowledge  of  facts  cited  by  medical  works, 
and  yet  the  books  from  which  he  obtained  the  knowledge 
of  the  facts  about  which  he  testifies  are  not  admissible. 
Experts  may  testify  as  to  any  art,  science,  trade  or  mystery. 

In  the   case   of  Indiana^  ete.^  R.  W.  Oo.   v.  HaUy    93 
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Ind.  79,  it  is  said :  "  The  general  rule  is  that  a  witness 
must  not  give  his  opinion,  but  must  testify  as  to  facts.  To 
this  rule  there  are  some  exceptions.  The  opinion  of  an 
expert  in  any  art,  science,  trade,  profession  or  mystery,  may 
be  given  where  it  is  proper  for  the  decision  of  a  question 
relating  to  the  issue  in  a  case.^' 

In  Commonwealth  v.  Sturtivardy  117  Mass.  12^,  cited  in 
this  case,  it  was  said :  ^^  The  exception  to  the  general  rule 
that  witnesses  can  not  give  opinions,  is  not  confined  to  the 
evidence  of  experts  testifying  on  subjects  requiring  special 
knowledge,  skill  or  learning ;  but  includes  the  evidence  of 
common  observers,  testifying  to  the  results  of  their  observa- 
tion made  at  the  time  in  regard  to  common  appearances  or 
facts,  and  a  condition  of  things  which  can  not  be  reproduced 
and  made  palpable  to  a  jury." 

It  is  further  said  in  the  case  of  Indiana^  etc,,  R,  W.  Co.  v. 
Haky  supra :  "  The  opinions  of  experts  may  be  taken  in 
matters  of  art,  science,  etc.,  because,  even  though  they  be 
able  to  give  the  facts,  special  knowledge  is  required  to  draw 
correct  conclusions  therefrom." 

In  the  case  of  City  of  Fort  Wayne  v.  OoonAs,  107  Ind.  75, 
Judge  Elliott,  in  delivering  the  opinion,  quotes  with  ap- 
proval the  following  cases :  "  Whether  he  is  competent  to 
testify  at  all  as  an  expert,  is  a  question  for  the  court.  But 
after  he  has  been  allowed  to  testify,  the  weight  of  his  evi- 
dence is  a  question  for  the  jury."  Davis  v.  States  36  Ind.  496. 

'^  It  is  the  doctrine  of  the  authorities  that  study  of  a 
business  without  practical  experience  will  qualify  a  witness 
as  an  expert.  Howard  v.  Great  Westemy  etc.,  Co.y  109  Mass. 
384 ;  Swett  v.  Shumwayy  102  Mass.  365. 

^'  It  is  also  held  that  where  a  witness  has  studied  an  art  or 
science  he  may  be  deemed  an  expert  in  a  kindred  art  or  sci- 
ence.    Barnes  v.  Ingalls,  39  Ala.  193." 

In  the  case  of  Slocovich  v.  Orient  Mut.  Ins.  Co.y  108  N.  Y. 
56,  it  was  held  that  an  expert  called  to  testify  as  to  the 
value  of  a  vessel  is  not  confined  to  an  opinion  based  upon 
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bis  personal  knowledge ;  he  may  speak  from  information  ob- 
tained from  tbe  geneml  records,  containing  description  of 
vessels  used  and  resorted  to  by  ship  brokers  and  owners  and 
underwriters  in  their  business. 

The  witness  in  the  case  Slocovich  v.  Orient  Mut,  Ins.  Co,, 
supra,  was  a  ship  broker,  and  testified  to  the  value  of  a  ship 
he  had  seen  but  once  ten  years  before,  but  knew  of  her  age, 
tonnage  and  condition  from  ship  records,  which  were  the  only 
source  of  information. 

The  court  says  in  the  opinion :  "  It  is  not  a  sufficient  ob- 
jection to  the  competency  of  this  witness  that  he  had  no  per- 
sonal knowledge  of  the  ship.  An  expert  is  qualified  to  give 
evidence  as  to  things  which  he  has  never  seen.  He  may  base 
an  opinion  upon  facts  proved  by  other  witnesses,  or  upon 
facts  assumed  and  embraced  in  the  case.  Questions  may  be 
put  to  him  assuming  the  facts  upon  which  he  is  asked  to  base 
his  judgment  and  express  an  opinion.  In  this  case  the  ques- 
tion put  to  the  witness  might  have  assumed  the  age,  tonnage, 
character,  condition  and  quality  of  the  vessel,  and  lie  could 
have  been  asked  to  give  an  opinion  as  to  her  value  based  upon 
such  facts ;  or  the  facts  relating  to  the  vessel  appearing  in  the 
books  and  records  which  he  referred  to  and  which  were  also 
proved  upon  the  trial,  might  have  been  assumed  in  the  ques- 
tion put  to  the  witness  and  he  asked  to  give  an  opinion  as 
to  her  value  based  upon  them.'' 

The  statement  in  this  case  upon  the  question  of  the  com- 
petency of  the  evidence  of  the  witness  Randall  very  strongly 
sustains  the  ruling  of  the  trial  court  in  the  case  at  bar. 

The  evidence  of  this  witness  was  important  and  material 
to  the  issue  under  the  second  and  third  paragraphs  of  the 
answer,  and  went  directly  to  the  averments  in  the  answers 
that  the  pedigree  of  the  horse  was  not  truly  stated ;  that  the 
stallion  was  not  sired  by  Robert  Wilson,  of  Kentucky,  but 
by  another  and  different  horse  ;  that  said  stallion  was  not  a 
descendant  of  Rysdyke's  Hambletonian,  and  was  not  of  the 
Hambletonian  stock,  or  breed,  of  horses. 
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Other  qaestions^  both  in  favor  of  and  against  the  admissi- 
bility of  this  evidence,  are  presented  in  argument^  but  having 
arrived  at  the  conclusion  that  it  was  admissible  on  the  ground 
indicated^  it  becomes  unnecessary  to  consider  them.  The 
court  did  not  err  in  its  rulings  on  this  evidence. 

The  appellants  call  our  attention  to  other  alleged  incom- 
petent evidence  admitted  upon  the  trial.  No  objection  is 
pointed  out  to  the  evidence ;  no  reason  whatever  is  given, 
and  no  argument  is  made,  as  to  why  error  was  committed  in 
admitting  it.  As  to  this  evidence,  no  question  is  before  this 
court.  Nowlin  v.  Whipple,  89  Ind.  490 ;  Irtoin  v.  Lowe,  89 
Ind.  540  ;  Liggett  v.  Firestonej  102  Ind.  514. 

The  appellants  assign,  as  one  of  the  causes  for  new  trial, 
that  of  newly  discovered  evidence.  The  newly  discovered 
evidence  upon  which  appellants  base  this  cause  in  the  mo- 
tion for  a  new  trial  was  the  evidence  of  three  persons,  to  wit, 
H.  H.  Cadwallader,  William  Sharpe,  and  Dr.  T.  B.  Camp- 
bell. From  the  record  it  appears  that  the  evidence  Cad- 
wallader would  give  was  known  to  appellants  on  the 
morning  of  the  second  day  of  the  trial,  and  that  Dr.  Camp- 
bell had  been  subpoenaed  as  a  witness  in  the  case.  It  does 
not  appear  that  appellants  took  any  steps  to  procure  the  at- 
tendance of  said  witnesses,  other  than  by  service  of  subpoena 
on  Dr.  Campbell,  or  took  any  steps  to  delay  the  case,  to  pro- 
cure the  testimony  of  said  witnesses,  or  took  any  steps  to  en- 
force the  attendance  of  said  witnesses. 

William  Sharpe,  in  his  affidavit,  states  the  evidence  he 
would  give.  It  was  merely  cumulative.  It  does  not  ap- 
pear that  the  evidence  would  probably  change  the  result,  or 
that  it  would  have  in  any  way  influenced  a  different  result  had 
it  been  introduced,  and  appellant  does  not  attempt  to  show 
in  what  way  this  evidence  would  have  probably  changed  the 
result  or  that  it  in  any  way  influenced  a  different  verdict. 
There  was  no  error  in  the  ruling  on  this  cause  in  the  motion 
for  a  new  trial.     Smpson  v.  PTi&on,  6  Ind.  474 ;  Bronstm  v. 
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Hickman,  10  Ind.  3 ;  SiaU,  ex  rel.,  v.  Clarky  16  Ind.  97 ; 
JEfine^  V.  Driver,  100  Ind.  315. 

The  coart^  of  its  own  motion,  gave  the  jury  nine  instruc- 
tionS;  which  were  all  the  instructions  given  in  the  cause. 
The  alleged  error  in  these  instructions  is  also  assigned  as 
cause  for  a  new  trial.  The  instructions,  taken  together,  con- 
tain a  correct  statement  of  the  law  and  embrace  all  the  issues 
in  the  cause.  There  is  no  valid  objection  made  to  them,  or 
any  one  of  them;  indeed  the  appellant  makes  but  little  at- 
tempt to  assail  them. 

The  evidence  tended  to  sustain  the  verdict. 

We  have  now  disposed  of  all  the  questions  presented  in 
the  argument  that  have  been  saved  in  the  record.  There  is 
no  error  in  the  case  for  which  it  should  be  reversed,  but  the 
case  should  be  affirmed,  and  is,  therefore,  affirmed,  at  the 
costs  of  the  appellants. 

FUed  UtLj  28, 1891. 


No.  167. 

Hunt  v.  Jones. 

Baskrxjttcy, '^Revival  of  Debt  DiKharged  6y.— ^av  PrcmiUe, — ^A  promise 
in  these  words :  "  I  will  paj  the  note,"  is  a  sufficient  new  promise  to 
revive  a  debt  discharged  hy  bankruptcy. 

Same. — Agent  of  OredUor. — The  discharged  debtor  maj  be  bound  by  a  new 
promise  made  to  an  agent  of  the  creditor. 

From  the  Jefferson  Circuit  Court. 

W.  W.  Herod,  W.  J.  Buckingham  and  E.  F.  WhiU,  for  ap- 
pellant. 

K,  M.  Hard  and  E,  K.  Adams,  for  appellee. 

Black,  J. — The  appellee  sued  the  appellant  upon  a  prom- 
issory  note  made  by  the  latter  and  endorsed  to  the  former  by 
the  payees. 

Vol.  1.— 35 
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The  appellant  pleaded  his  discharge  in  bankruptcy  sub- 
seqaent  to  the  date  of  the  note. 

The  appellant's  demurrer  to  the  appellee's  reply  was  over- 
ruled, and  that  ruling  is  assigned  as  error. 

The  reply  admitted  the  discharge  in  bankruptcy,  and  al- 
leged that,  on  the  20th  of  October,  1880,  after  said  discharge, 
the  appellant  paid  upon  the  note  the  sum  of  thirty-five  dol- 
lars, and  requested  that  the  note  be  credited  therewith,  and 
then  and  there  promised  and  agreed  with  the  payees  of  the 
note  that  he  would  pay  the  residue  of  said  note,  in  the  fol- 
lowing words : 

"  Here  is  a  cow ;  I  want  you  to  take  and  credit  me  with 
the  price,  thirty-five  dollars,  on  the  note,  and  I  will  pay  the 
remainder  as  soon  as  I  can.  The  cow  is  all  I  can  pay  now  • 
I  will  pay  the  residue  as  fast  as  I  can  ;  you  did  me  good 
service,  and  I  will  pay  the  note.'' 

It  was  further  alleged,  that  again,  in  the  year  1887,  the  ap- 
pellant said  to  the  appellee's  agent,  upon  the  presentation  of 
the  note  :  ^^  I  will  pay  the  note,"  which  promise  the  appel- 
lant ''  has  renewed  upon  divers  and  sundry  times,  places  and 
occasions  since  said  date ;  whereby  said  debt  was  renewed 
and  taken  out  of  the  operation  of  the  said  bankrupt  law  of 
the  United  States." 

It  is  our  opinion  that  the  promise  alleged  to  have  been 
made  in  the  year  1887  was  sufficient  to  revive  the  debt.  It 
was  an  express  promise,  absolute  and  unconditional,  distinct, 
clear  and  unequivocal.  It  bound  the  discharged  bankrupt 
to  pay  the  unpaid  balance  of  the  note.  Meech  v.  Lamon,  103 
Ind.  515 ;  Branch  Bank  v.  Boyldn^  9  Ala.  320. 

The  new  promise  need  not  be  made  to  the  holder  of  the 
debt,  though  it  must  refer  to  the  debt.  Bennett  v.  Everett,  3 
R  I.  152. 

The  discharged  debtor  may  be  bound  by  a  new  promise 
made  to  an  agent  of  the  creditor.  Pratt  v.  BusseU^  7  Cash. 
462. 

It  has  been  held  that  the  promise  may  be  binding  though 
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not  made  to  the  creditor  or  his  agent.  Evans  v.  Oarey,  29 
Ala.  99  (110),  and  cases  there  cited. 

Having  ascertained  that  there  was  no  error  in  the  over- 
ruling of  the  demurrer,  we  deem  it  unnecessary  to  discuss  or 
decide  the  questions  involved  in  the  transaction  and  promise 
of  the  20th  of  October,  1880,  stated  in  the  reply. 

The  cause  was  tried  by  the  court,  and  a  special  finding 
was  rendered.  The  appellant  excepted  to  the  conclusions 
of  law  stated  by  the  court.  He  also  moved  for  a  new  trial, 
and  the  motion  was  overruled. 

It  is  assigned  that  the  court  erred  in  its  conclusions  of  law, 
and  in  overruling  the  motion  for  a  new  trial. 

The  appellant,  in  his  brief,  assumes  to  discuss  these  assign- 
ments together,  but  expresses  no  objection  to  the  conclusions 
of  law.  He  insists  that  a  certain  statement  of  matter  of  fact 
in  the  finding  of  facts  is  not  sustained  by  sufficient  evidence. 
In  support  of  this  position  his  references  to  the  evidence  and 
his  argument  merely  invite  consideration  of  conflicting  tes- 
timony, and  seek  our  decision  as  to  the  preponderance  of  the 
evidence.  It  is  not  within  our  province  to  weigh  conflicting 
testimony. 

Appellant  also  expresses  the  opinion  that  certain  evidence 
was  not  entitled  to  consideration  because  not  admissible  un- 
der the  issues. 

For  the  orderly  presentation  of  such  a  matter  the  appel- 
lant should  have  saved  and  brought  up  on  appeal  an  excep- 
tion to  the  admission  of  such  evidence. 

The  judgment  is  affirmed,  with  costs. 

FU«d  May  29, 1891. 
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No.  26. 

Hkiney,  Executor,  v.  Gabbetson. 

IlVTEBBOGATORiBS  TO  JuBT.^/ury  Not  Begpnired  to  Find  Items  of  Evidmoc— 
In  an  action  against  an  estate  for  seryices  rendered  in  loaning,  collect- 
ing and  disbursing  decedent's  money,  coyering  a  period  of  thirteen 
years,  it  is  not  error  for  the  court  to  refuse  to  require  the  jury  to  find, 
specially,  the  number  of  days  the  plaintiff  worked  for  the  decedent  each 
year,  how  much  his  seryices  were  worth  each  year,  how  many  loans, 
collections  and  renewals  he  made,  with  amounts  and  names,  since  it  is 
the  intention  of  the  statute  that  the  Jury  may  be  required  to  find  only 
material  and  substantial  facts,  and  not  items  of  eyidenoe. 

Sams. — Inttntetion. — The  court  may  properly  instruct  the  jury  that  in 
answering  interrogatories  they  should  giye  their  recollection  of  the 
facts  proyen. 

Afpblultb  Goubt.— l\iae<{ee. — Brfuaal  </  Intirudion. — Record, — ^The  re- 
fusal of  an  instruction  requested  can  not  be  assigned  as  error  where  the 
record  does  not  show  that  the  instruction  was  requested. 

Sams. — Venire  de  Novo. — Overrviing  Motion. — Independent  Error. — ^The  oyer- 
ruling  of  a  motion  for  a  venire  de  now  presents  no  question  on  appeal, 
unless  it  is  assigned  as  independent  error. 

From  the  Huntington  Circuit  Court. 

/.  0.  Branyan,  M.  L,  Spencer ^  C.  W.  WaikinB  and  JB.  M. 

Oobb,  for  appellant. 
J,  B.  Kenner  and  J*.  J.  Dille,  for  appellee. 

New^  C.  J. — This  suit  was  brought  hj  the  appellee  as  a 
claim  against  the  estate  of  John  Fulton^  deceased,  Benjamin 
F.  Heiney,  the  appellant,  being  the  executor. 

The  claim,  or  complaint,  is  a  common  count  for  services 
rendered  the  decedent,  from  January,  1874,  to  May,  1887, 
in  loaning,  collecting  and  disbursing  the  moneys  of  the  de- 
cedent, and  exercising  full  supervision  of  all  the  principal 
transactions  of  the  latter ;  also,  for  care  and  attention  given 
by  the  appellee  and  wife  to  the  decedent  in  his  last  sickness, 
and  for  money  laid  out  and  expended,  and  provisions  fur- 
nished at  that  time  by  the  appellee  to  the  decedent,  the  whole 
amount  claimed  being  $1,214.55. 
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Answers  of  set-offy  pajment  and  the  statute  of  limitations 
were  filed,  to  which  the  appellee  replied  bj  a  general  denial. 

The  cause  was  submitted  to  a  jury  for  trial,  and  verdict 
returned  in  favor  of  the  appellee  for  $634.30. 

Motions  for  a  venire  de  novo  and  a  new  trial  were  made  in 
the  order  named  by  the  appellant,  overruled  and  exceptions 
reserved. 

Judgment  was  then  entered  in  fiivor  of  the  appellee  in 
conformity  with  the  verdict. 

Of  the  errors  assigned  by  the  appellant,  the  only  one  dis- 
cussed is  the  overruling  of  his  motion  for  a  new  trial,  and  to 
that,  therefore,  we  limit  our  attention. 

Forty-four  interrogatories  were,  at  the  request  of  the  ap- 
pellant, submitted  to  the  jury  by  the  court,  with  instructions 
to  answer  the  same  if  they  should  return  a  general  verdict. 
The  jury  returned  a  general  verdict,  and  with  it  answers  to 
each  of  the  interrogatories.  Before  the  general  verdict  was 
received  the  appellant  moved  the  court  to  require  the  jury 
to  return  to  their  room  and  answer  each  of  said  interroga- 
tories more  specifically,  which  motion  was  overruled  and 
exceptions  taken. 

The  period  over  which  the  appellee's  services  extended  in 
loaning,  collecting,  disbursing  and  exercising  supervision 
generally  over  the  moneys  and  financial  transactions  of  the 
decedent  was  thirteen  years. 

As  to  each  of  these  years  three  interrogatories  were  pro- 
pounded, calling  for  the  number  of  days  the  appellee  worked 
for  the  decedent,  how  much  his  services  were  worth,  how 
many  loans  he  made,  with  amounts  and  names,  and  how 
many  collections  and  renewals  he  made,  with  amounts  and 
names. 

To  these  interrogatories  the  jury  made  answer,  with  but 
little  exception,  that  they  had  no  evidence  as  to  the  number 
of  days  worked  by  the  appellee  for  the  decedent ;  that  his 
services  were  worth  fifty  dollars  per  year ;  that  they  could 
not  remember  the  dates  and  amounts  of  loans  made,  nor  the 
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names  of  persons  to  whom  loans  were  made  for  each  year, 
nor  the  names  and  amounts  of  renewals  for  each  year. 

It  will  be  observed  that,  by  these  interrogatories^the  jnry 
were  requested  to  answer  definitely  and  specifically  as  to  the 
matters  inquired  about  for  each  year,  separate  and  distinct 
from  the  years  preceding  or  following  that  particular  year. 

If  all  the  interrogatories  had  been  answered  as  fully  and 
circumstantially  as  requested,  it  would  have  brought  into 
the  record  very  largely  evidence,  rather  than  material  and 
substantial  facts. 

The  law  does  not  mean  that  interrogatories  shall  be  sub* 
mitted  calling  for  a  finding  upon  mere  items  of  evidence, 
for,  if  this  were  the  intention  of  the  statute,  it  would  be  in 
the  power  of  the  parties  to  compel  the  jury  to  rehearse  the 
entire  evidence.  What  the  statute  declares  and  intends  is 
that  the  jury  may  be  required  to  find  material  and  substantial 
facts.  LouiBmlle^  ete.,  B.  W.  Co.  v.  Hubbard,  116  Ind.  193; 
Sohnurr  v.  Stults,  119  Ind.  429;  LouisviUCf  etc.,  R.  W,  Co. 
V.   Wood,  113  Ind.  644 ;  Blacker  v.  /Sfotem,  114  Ind.  322. 

The  answering  of  so  many  interrogatories  in  the  limited 
and  restricted  manner  requested  could  hardly  fail  to  be  con- 
fusing and  embarrassing  to  the  average  jury. 

While  it  is  the  imperative  duty  of  the  court  to  see  that 
definite  and  direct  answers  are  given,  without  evasion,  by 
the  jury,  to  interrogatories  &irly  and  properly  propounded 
to  them,  it  is  the  duty  of  the  court,  as  well,  not  to  permit 
the  jury  to  be  confused  and  embarrassed  by  a  great  number 
of  unfair  interrogatories.  The  interrogatories  should  be 
clear  and  as  few  in  number  as  will  elicit  the  material  fiusts. 
LouisvUUy  do.,  B.  W.  Cb.  v.  flu66ard,  supra. 

Xn  the  case  just  cited  forty-seven  interrogatories  were 
propounded. 

In  the  case  of  Manning  v.  QuBharie,  27  Ind.  399,  thirty- 
five  interrogatories  were  put  to  the  jury.  The  court,  in 
commenting  upon  the  character  and  number  of  the  inter- 
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rogatories,  said  that  **  The  statute  was  intended  to  provide  a 
proper  means  of  securing  a  fair  trial  and  a  proper  verdict, 
and  should  not  be  used  for  the  purpose  of  confounding,  con- 
fusing or  misleading  the  jury/'  See,  also,  ixmim//e,  etc,, 
R.  W.  Co.  V.  Oauley,  119  Ind.  142;  Ward  v.  Buaack,  46 
Wis.  407. 

We  do  not  think  it  remarkable,  that,  for  a  period  of  time 
covering  so  many  years  and  transactions,  the  jury  were 
not  able  to  remember  dates,  amounts  and  names,  with  suffi- 
cient certainty  to  answer  definitely  as  to  each  particular 
year ;  and,  therefore,  we  would  not  be  justified  in  ti*eating 
the  answers,  made  in  the  respects  indicated,  as  intentionally 
or  carelessly  evasive. 

For  the  reasons  given,  we  do  not  think  that  the  court 
erred  in  refusing  to  require  the  jury  to  answer  further. 

One  of  the  grounds  assigned  for  a  new  trial  was,  that  the 
court  said  to  the  jury  that  they  might,  in  answer  to  the  in- 
terrogatories propounded  to  them,say  ^^  that  they  could  not 
remember.''  We  have  carefully  examined  the  record  and  do 
not  find  where  the  court  so  addressed  or  instructed  the  jury. 
The  court  said  to  the  jury  that  in  answering  the  interroga- 
tories they  should  give  their  recollection  of  the  facts  proven. 
There  was  nothing  in  this  that  could  harm  the  appellant. 

It  is  assigned  as  one  of  the  grounds  for  a  new  trial  that 
the  court  erred  in  refusing  to  give  an  instruction  to  the  jury, 
asked  by  the  appellant,  as  follows : 

'^  I  instruct  you  that  it  is  the  law  that  before  you  can  find 
for  the  plaintiff  in  this  cause,  you  must  find  that  he  has  estab- 
lished the  fact  that  he  did  service  for  the  decedent,  John 
Fulton,  and  that  it  was  of  service,  and  you  must  find  on  the 
evidence  the  value  of  that  service,  and  you  can  not  guess  at 
the  same,  but  you  must  be  guided  by  the  evidence  alone  in 
fixing  the  value  of  such  service.'' 

It  is  not  shown  by  the  record  that  this  instruction  was 
asked  by  the  appellant. 
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The  only  instraotion  tendered  by  the  appellant,  aa  shown 
by  the  record,  reads  as  follows  : 

'^  I  instruct  you  that  although  you  may  find  that  plaintiff 
was  employed  by  the  decedent  to  do  the  service  which  he 
alleges  he  did  perform,  yet  he  must  establish  by  evidence 
what  that  service  is  worth,  and  I  instruct  you  that  unless  he 
has  so  established  by  evidence  the  value  of  such  services,  you 
can  not  guess  at  it.  You  can  not  say  what  it  is  worth  unless 
there  is  evidence  given  on  the  trial  as  to  what  it  is  worth, 
and  the  mere  fact  that  you  may  believe  it  to  be  of  some  value 
will  not  warrant  you  to  guess  at  its  value/' 

This  instruction  the  court  refused  to  give,  but  the  refusal 
to  give  it  has  not  been  assigned  as  a  ground  for  a  new  trial, 
and  therefore  we  are  not  required  to  consider  the  action  of 
the  court  in  that  regard. 

The  instructions  given  by  the  court  on  its  own  motion  to 
the  jury  covered  the  issues  in  the  case  fully,  and  were  not 
objected  to  by  the  appellant. 

The  overruling  of  appellant's  motion  for  a  venire  de  novo 
is  assigned  as  a  ground  for  a  new  trial.  The  overruling  of 
that  motion  presents  no  question  in  this  court,  unless  the  over- 
ruling of  the  motion  is  assigned  as  independent  error.  See 
1  Works  Practice,  p.  624,  and  cases  there  cited.  It  has  not 
been  so  assigned ;  1>ut  even  if  it  had  been,  the  purpose  of  the 
motion  could  not  be  accomplished  thereby. 

When  the  general  verdict  is  in  proper  form,  a  motion  for 
a  venire  de  novo  will  not  call  in  question  the  sufficiency  of 
Answers  made  to  interrogatories.  Bedford,  etc.,  i2.  i2.  Cb.  v. 
RainboU,  99  Ind.  551 ;  Hereth  v.  Herethy  100  Ind.  35 ;  POU- 
burgh,  etc.,  R.  W.  Co.  v.  Hixon,  110  Ind.  225;  Dockerty  v. 
HuUon,  125  Ind.  102. 

We  are  asked  to  reverse  the  judgment  upon  the  ground 
that  the  verdict  of  the  jury  is  not  sustained  by  sufficient  ev- 
idence, and  because  the  damages  assessed  are  excessive. 

There  is  evidence  in  the  record  tending  to  support  the  ver- 
dict in  all  essential  respects,  and,  therefore,  under  a  rule 
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which  is  well  settled,  we  can  not  disturb  the  judgment  of  the 
court  below. 

Judgment  affirmed,  with  costs. 

FUed  May  29, 1891. 


No.  160. 

The  State  v.  Trove. 

CriminaIi  Law. — JfufrudioM. — ^In  a  criminal  action,  where  there  is  no 
evidence,  or  none  upon  a  particular  point,  upon  which  a  conviction 
could  be  based,  the  court  has  a  right  to  saj  so,  and  direct  the  jury  to 
find  the  defendant  not  guiltj. 

Same.— For  evidence  held  insufficient  to  sustain  a  charge  of  obstructing 
a  public  highway,  see  opinion. 

From  the  Porter  Circuit  Court. 

G  N.  Morton,  Prosecuting  Attorney,  W.  H.  Dowdell  and 
N,  J.  Bozarth,  for  the  State. 
E,  D.  Ommpacker^  for  appellee. 

BoBiNSON,  J. — The  appellee  was  arrested  and  tried  be- 
fore a  justice  of  the  peace  upon  an  affidavit  charging  him 
with  obstructing  a  public  highway.  The  trial  before  the 
justice  resulted  in  finding  appellee  guilty  and  assessing 
his  fine  at  $6  and  costs.  Appellee  appealed  to  the  Porter 
Circuit  Court.  In  the  circuit  court  the  case  was  tried  by  a 
jury^  and  after  all  the  evidence  had  been  heard  the  counsel 
for  the  appellee  moved  the  court  to  direct  the  jury  to  find 
in  favor  of  the  appellee,  and  the  court,  over  the  objections 
and  exceptions  of  the  State,  instructed  the  jury  as  follows, 
which  were  all  the  instructions  given  to  the  jury  in  the  case, 
to  wit: 

''  Gentlemen  of  the  Jury — Having  examined  the  law  with 
reference  to  the  evidence  in  this  case,  the  court  is  of  the 
opinion  that  the  evidence  does  not  prove  the  defendant 
guilty  beyond  a  reasonable  doubt.  I,  therefore,  direct  you 
to  return  a  verdict  for  the  defendant. 

'^  Let  one  of  your  number  sign  this  verdict  as  foreman.'^ 
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And  thereupon  the  jury  returned  into  court  a  verdict 
finding  the  appellee  not  guilty.  Judgment  was  rendered 
upon  the  verdict  and  the  appellee  was  discharged. 

This  appeal  is  prosecuted  by  the  prosecuting  attorney  un- 
der section  1882,  E.  S.  1881. 

The  evidence  is  in  the  record. 

Under  the  assignment  of  errors  it  is  alleged  that  the  court 
erred  in  giving  said  instruction  to  the  jury.  It  is  also 
alleged  that  the  court  erred  in  refusing  to  admit  certain  evi- 
dence on  the  trial  of  the  cause  offered  on  the  part  of  the 
State,  and  in  sustaining  appellee's  objection  to  said  evidence, 
and  in  permitting  appellee  to  introduce  certain  evidence  on 
the  trial  of  said  cause. 

Our  attention  is  first  directed  to  the  alleged  error  in  the 
court  in  giving  the  instruction  we  have  heretofore  set  out, 
to  the  jury. 

The  appellee  has  not  favored  us  with  a  brief  of  the  views 
ente)i;ained  of  the  questions  raised  in  the  record. 

The  appellants  assail  this  alleged  error  in  the  trial  court 
on  the  ground  that  the  giving  of  this  instruction  was  an  in- 
vasion of  the  province  of  the  jury,  who  alone,  in  criminal 
cases,  have  the  right  to  determine  the  law  and  the  evidence. 
While  this  position  is  assumed  with  much  confidence,  al- 
though the  evidence  is  in  the  record,  no  claim  is  made  that 
there  was  any  evidence  in  the  case  that  would  have  justified  a 
conviction  of  the  appellee. 

It  is  not  necessary,  in  this  case,  to  enter  into  a  discussion 
as  to  the  propriety,  or  impropriety,  of  the  instruction  as  ap- 
plied to  criminal  procedure  in  general,  nor  to  decide  as  to 
the  discretion  the  court  may  exercise  in  cases  where  it  is  ap- 
parent the  evidence  would  not  warrant  a  conviction. 

The  jury  being  the  judges  of  the  law  and  the  facts  in  crim- 
inal cases,  the  instructions  of  the  court  are  merely  advisory, 
and  not  obligatory.  Nuzum  v.  State,  88  Ind.  599 ;  MeDon^ 
aid  V.  State,  6Z  Ind.  544;  Keiser  v.  StaU,  83  Ind.  234; 
Fowler  v.  State,  85  Ind.  538. 
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In  the  case  of  State  v.  Banks,  48  Ind.  197,  the  court 
instructed  the  jurj,  under  the  facts,  to  return  a  verdict  of 
not  guilty.  It  is  said  by  the  Supreme  Court,  in  affirmance 
of  that  case,  that  *^A  court  in  charging  a  jury  has  no  right 
to 'assume  the  guilt  of  the  accused,  or  that  a  fact  has  or  has 
not  been  proved,  or  to  express  any  opinion  or  manifest  a 
leaning  upon  evidence  which  should  be  submitted  to  the 
jury ;  but  when  there  is  no  evidence,  or  none  upon  a  partic- 
ular point,  upon  which  a  conviction  could  be  based,  the  court 
has  a  right  to  say  so,  and  direct  the  jury  to  find  the  defend- 
ant not  guilty."  This  statement  of  the  law  is  directly  in 
point  in  the  case  at  bar,  because  there  were  no  facts  proven 
in  this  case  which  could  have  warranted  a  conviction. 

The  evidence  wholly  failed  to  show  that  the  alleged  high- 
way claimed  to  have  been  obstructed,  had  been  established 
by  law,  or  that  the  general  public,  under  claim  of  right,  and 
not  by  permission  of  the  owner,  used  the  same  without  in- 
terruption, or  substantial  change,  for  a  period  of  twenty 
years,  or  more ;  or  that  there  wa»  an  actual  intention  on  the 
part  of  the  owners  to  dedicate  the  land  to  the  public ;  or  that 
there  had  been  any  acceptance  by  the  public  of  the  land 
claimed  to  have  been  dedicated.  In  fact  the  evidence  failed 
to  show  any  of  the  elements  essential  and  required  to  estab- 
lish a  highway  by  prescription,  or  dedication,  it  not  having 
been  established  by  law. 

This  case,  in  many  of  the  facts,  comes  directly  within  the 
decision  of  the  case  of  Shdlhouae  v.  State,  110  Ind.  609. 

We  have  carefully  examined  the  questions  raised  as  to  er- 
ror in  the  court  in  admitting  certain  evidence,  and  in  refusing 
to  admit  certain  evidence,  and  do  not  find  any  error  commit- 
ted by  the  court  in  the  rulings  upon  the  evidence.  There 
is  no  error  in  the  case  for  which  it  should  be  reversed.  It 
is,  therefore,  affirmed. 

Crumpacker,  J.,  having  been  of  counsel,  was  absent. 

Filed  May  29, 1891. 
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No.  158. 

Mattleb  V.  Steakomeieb. 

Landloiu)  akd  Tenaht. — Bapcdn. — ^The  landlord  is  not  bonnd  to  repair 

the  demised  premises  in  the  absence  of  an  express  coTenant  to  repair. 

The  mere  fact  that  a  landlord  makes  some  repairs  volnntarily  creates 

no  liability  to  make  others. 
Appellate  Couut.— Weight  of  Euidenoe. — ^The  Appellate  Coart  will  not 

reverse  a  judgment  on  the  weight  of  the  evidence. 

From  the  Marion  Circuit  Ck>urt. 

JS.  Hill  and  if.  8.  Brigkty  for  appellant. 
H.  J,  Everett,  for  appellee. 

Crump ACKEB,  J. — Louise  Strangmeier  et  al.  sued  Francis 
J.  Mattler  for  the  possession  of  a  dwelling-house  the;  had 
rented  to  him^  because  of  his  alleged  failure  to  pay  the  rent 
due.  A  notice  to  quit^  on  account  of  his  being  in  arrears  in 
payment  of  rent,  was  given  the  tenant  more  than  ten  days 
before  the  suit  was  brought.  The  plaintiffs  below  had  judg- 
ment for  possession  and  damages  for  detention. 

A  motion  for  a  new  trial  was  filed  and  overruled,  and  ex- 
ceptions saved. 

The  sole  question  presented  to  us  for  decision  relates  to 
the  sufficiency  of  the  evidence  to  sustain  the  finding  and 
judgment. 

The  appellant  insists  that  at  the  time  he  rented  the  prop- 
erty in  controversy,  the  appellees  agreed  to  make  certain  re- 
pairs upon  it  necessary  to  render  it  tenantable,  which  they 
wholly  failed  to  do,  consequently  the  use  of  the  premises 
was  worthless. 

The  law  implies  no  covenant  to  repair  on  the  part  of  the 
landlord,  so  the  question  now  is,  whether  there  was  an  ex- 
press agreement  to  repair. 

Appellant  and  his  wife  both  testified  that  the  appellees 
agreed  to  put  the  house  in  a  good  condition  of  repair  at  the 
time  it  was  rented  and  as  part  of  the  rental  contract,  and 
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that  in  recognition  of  their  obligation  they  subsequently  re- 
placed several  panes  of  window  glass  which  had  been  broken. 

Two  of  the  appellees^  those  who  made  the  contract^  denied 
ever  having  agreed  to  repair  the  premises^  but  said  they 
positively  refused  to  do  so.  They  admitted  having  put  in 
the  window  glass^  but  insbt  that  that  was  done  gratuitously. 

There  was  an  irreconcilable  conflict  in  the  evidence,  and 
it  was  the  duty  of  the  trial  court  to  determine  which  side 
should  be  accredited.  We  can  not,  therefore,  interfere  with 
the  finding  and  judgment.  The  mere  &ct  that  the  appel- 
lees made  some  repairs  voluntarily  could  create  no  liability 
to  make  additional  repairs. 

Judgment  .affirmed,  with  costs. 

Filed  Maj  29, 1891. 


No.  206. 

Hoover  v.  Jones. 

Goers. — Taxation  of. — I^tbeiiee. — ^The  court  is  not  boand  to  examine  the  rec- 
ord and  ascertain  jnst  what  costs  shoald  be  taxed  to  the  opposite  party 
when  it  is  found  that  all  the  costs  shonld  not  be  taxed  as  demanded  by 
the  motion,  and  may  properly  overrule  the  motion. 

From  the  Whitley  Circuit  Court. 

J.  i).  Wvaisbmtgh  and  A.  O,  Wood,  for  appellant. 
T.  R.  Marshall,  W.  P.  McNagny  and  P.  H.  Olugston,  for 
appellee. 

Beinhabb,  J. — ^The  appellee  sued  the  appellant  before  a 
justice  of  the  peace  to  recover  certain  personal  property. 
The  justice's  record  shows  an  appearance  of  the  parties,  a 
trial,  and  finding  in  favor  of  the  plaintifT  for  the  goods,  and 
|6  damages  for  their  detention.  The  defendant  (appellant) 
appealed  to  the  circuit  court,  where  the  case  was  tried  de 
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novo  by  a  jury,  and  a  verdict  was  returned  in  &yor  of  the 
appellee  for  the  property,  without  asseesing  any  damages  for 
the  detention.  The  appellant  thereupon  moved  the  court 
orally,  as  the  bill  of  exceptions  shows,  '^  to  tax  the  accrued 
and  accruing  costs  of  this  cause  to  the  plaintiff,  for  the  rea- 
son that  the  judgment  of  the  justice,  before  whom  this  cause 
was  commenced,  was  by  the  jury  in  the  above  entitled  cause 
reduced  five  dollars  and  more/' 

This  motion  was  overruled,  and  an  exception  saved.  The 
overruling  of  the  motion  is  the  only  alleged  error. 

The  motion  was  not  in  writing,  nor  is  it  shown  affirm- 
atively that  every  hypothesis  upon  which  it  could  have  been 
overruled  was  excluded. 

The  motion  asked  the  court  to  tax  to  the  appellee  **  the 
accrued  and  accruing  costs.''  This  meant  the  taxation  of  all 
the  costs  to  the  appellee.  But  the  appellant  was  liable  at 
least  for  the  costs  which  had  accrued  before  the  justice,  and 
hence  the  motion  as  made  was  not  well  taken.  The  court 
was  not  bound  to  examine  the  record  and  ascertain  just  what 
costs  should  be  taxed  to  the  opposite  party  when  it  was  found 
that  all  the  costs  should  not  be  taxed  as  denumded  by  the 
motion.    Bu^h  v.  GroomeSy  126  Ind.  14. 

The  judgment  is  affirmed. 

Filed  May  ^9, 1891. 


No.  128. 

Buck  v.  Young. 

Beflevih. — B^ore  Jtutioe  qf  Aaoe. —  Where  Brought.'^An  action  of  re- 
pleyin  before  a  justice  of  the  peace  most  be  brought  in  the  township 
where  the  defendant  resides  (anless  there  be  no  justice  competent  to 
act  in  snch  township),  or  in  the  township  where  the  property  in  contro- 
Tersy  was  taken  or  is  detained. 

Same.— Cbmpftxtfi<  Need  not  Aver  DrfendamlCe  Rendenee  or  Ftaee  pf  DslenhAi.— 
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iippearcMiee. — £j)eeL — The  complaint  need  not  contain  an  allegation 
showing  that  the  action  is  brought  in  the  proper  township;  and  if 
the  action  is  not  brought  in  a  proper  township,  a  full  appearance  by 
the  defendant,  without  first  raising  the  question  of  the  want  of  juris- 
diction, not  apparent  on  the  face  of  the  complaint,  by  a  plea  in  abate- 
ment, is  a  waiver  of  the  right  to  insist  that  the  action  has  been  brought 
in  an  improper  township. 

Same. — May  iVooe  Either  Qenaral  or  Special  Ownership, — Under  a  complaint 
averring  a  wrongful  taking  or  unlawful  detention  of  his  personal  prop- 
erty, the  plaintiff  may  prove  either  a  general  or  special  ownership  in 
himself,  with  the  right  to  the  immediate  possession. 

Same. —  VerdieL — Form, — If  the  evidence  shows  that  the  plaintiff  is  enti- 
tled to  the  possession  of  the  property,  but  does  not  show  that  he  is  the 
absolute  owner  thereof,  the  verdict  should  merely  state  the  fact  as 
proved. 

Same. — Damages. — ^The  action  of  replevin  may  be  maintained  before  a 
justice  of  the  peace  without  claiming  in  the  complaint  damages  for  the 
detention  of  the  property ;  and  although  damages  be  claimed,  if  none 
be  proved,  none  need  be  found  in  the  verdict. 

Same. — FowidaHon  of  Action, — Mortgage. — Variance. — A  mortgage  by  virtue 
of  which  the  right  of  possession  to  property  is  claimed  is  not  the  foun* 
dation  of  the  action ;  and  a  variance  between  the  description  of  the  an- 
imal in  the  complaint  and  in  the  mortgage  is  immaterial,  so  long  as 
the  proof  conforms  to  the  complaint  and  shows  that  the  animal  as  de- 
scribed in  the  mortgage  is  the  one  described  in  the  complaint. 

Same. — I^oqf  of  Place  of  Detention. — It  is  not  necessaiy  to  a  recovery  to 
prove  the  township  in  which  the  property  is  detained,  nor  the  township 
in  which  the  defendant  resides. 

Same. — Error  in  lUeord  of  Chattel  Mortgage, — Where  a  chattel  mortgage 
provides  that  if  the  property  mortgaged  be  sold  the  mortgagee  may 
at  once  take  possession  thereof,  it  is  immaterial  that  a  mutake  is  made 
in  the  record  of  the  mortgage  as  to  the  date  of  the  note  secured,  and 
when  it  will  become  due. 

Chattel  Mobtqage. — Desaiption.-'Si^ficieney, — Surpltuage, — A  description 
in  a  chattel  mortgage  need  not  be  so  definite  and  certain  that  the  prop- 
eHy  can  be  identified  by  the  description  alone ;  but  if  it  will  enable 
third  persons,  aided  by  inquiries  which  the  instrument  indicates  and 
directs,  to  identify  the  property,  it  is  sufficient  in  this  regard ;  and,  if 
the  description  is  in  some  respects  inaccurate  or  erroneous,  those  parts 
may  be  rejected,  and  it  will  still  be  sufficient,  if  there  is  enough  left 
to  put  a  third  person  upon  his  guard,  and  to  lead  him  to  such  further 
knowledge  as  will  save  him  from  loss. 


From  the  Knox  Circuit  Court. 
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W.  A.  CuUopj  a  B.  KesMfUfer,  W.  F.  Townaend  and  H. 
W.  Alexander^  for  appellant. 
JS.  if.  WiUoughby  and  Jl  8.  Priteheii,  for  appellee. 

Black,  J. — This  was  an  action  to  recover  the  possession 
of  a  horse,  commenced  before  a  justice  of  ihe  peace  by  the 
appellee  against  the  appellant. 

The  complaint  is  attacked  in  this  court  by  an  assignment 
that  it  does  not  state  fi&cts  sufficient  to  constitute  a  cause  of 
action,  the  only  objection  suggested  being  that  it  was  not 
alleged  that  the  property  was  detained  in  the  township  where 
the  action  was  instituted,  or  that  the  defendant  resided 
there. 

An  action  of  replevin  can  not  properly  be  brought  before 
a  justice  of  the  peace  against  one  who  is  a  resident  of  this 
State,  except  in  the  township  where  he  resides  (unless  there 
be  no  justice  competent  to  act  in  such  township),  or  in  the 
township  where  the  property  was  taken  or  is  detained. 
Sections  1431,  1432,  1443,  1547,  R.  S.  1881 ;  Acts  of  1886, 
p.  230;  Copple  v.  Lee,  78  Ind.  230. 

But  the  complaint  need  not  allege  facts  showing  that  the 
action  has  been  brought  in  the  proper  township,  and  if  the 
defendant  appears  to  the  action  and  proceeds  in  the  defence, 
as  the  appellant  did  in  the  case  at  bar,  without  first  raising 
the  question  as  to  such  want  of  jurisdiction  not  apparent  on 
the  face  of  the  complaint,  by  answering  in  abatement^  he  can 
not  thereafter  raise  such  question  either  collaterally  or  di- 
rectly. Ludtoick  V.  BeckamirCy  15  Ind.  198 ;  Mayes  v.  Gold- 
smith, 58  Ind.  94;  Nesbit  v.  Long^  37  Ind.  300;  Day  v. 
Henry,  104  Ind.  324. 

The  appellant's  motion  for  a  venire  de  novo  was  overruled. 
The  objection  urged  against  the  verdict  is  that  it  found  that 
the  appellee  was  entitled  to  the  possession  of  the  property, 
but  did  not  find  that  he  was  the  owner  of  it. 

The  statute  relating  to  the  action  of  replevin  before  justices 
of  the  peace  (section  1647,  B.  S.  1881)  provides  for  a  com- 
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plaint  in  which  the  plaintiff  shall  set  forth  that  his  personal 
goods,  etc.;  have  been  wrongfully  taken  or  are  unlawfully 
detained,  etc.  Under  such  a  complaint  the  plaintiff  may 
prove  either  a  general  or  a  special  ownership  in  himself,  with 
the  right  of  possession.  Krug  v.  McGUliard^  76  Ind.  28; 
Entsminger  v.  Jackson,  73  Ind.  144 ;  Rose  v.  Cash,  68  Ind. 
278 ;  Deacon  v.  Powers,  57  Ind.  489. 

If  the  evidence  showed  that  the  appellee  was  entitled  to 
the  possession  of  the  property,  and  did  not  show  him  to  be 
the  absolute  owner  thereof,,  it  was  quite  proper  that  the  ver* 
diet  should  merely  state  the  fact  as  so  proved. 

Another  objection  made  to  the  verdict  is  that  it  did  not 
assess  any  damages  for  the  detention  of  the  property.  This 
objection  can  hardly  be  said  to  be  insisted  upon  in  appel- 
lant's brief,  and,  therefore,  it  might  be  regarded  as  waived. 
The  omission,  besides  being  favorable  to  the  appellant,  did 
not  render  the  verdict  defective.  The  action  of  replevin 
may  be  maintained  before  a  justice  of  the  peace  without 
claiming  in  the  complaint  damages  for  the  detention  of  the 
property.     Eddy  v.  Seal,  34  Ind.  169. 

Although  damages  be  claimed,  if  none  be  proved,  none 
need  be  found  in  the  verdict. 

A  motion  for  a  new  trial  made  by  the  appellant  was  over- 
ruled. 

It  was  shown  by  the  evidence  that  the  appellee's  son,  be- 
ing the  owner  of  the  horse  in  question,  mortgaged  it  to  the 
appellee  to  secure  a  promissory  note  made  by  the  mortgagor 
to  the  mortgagee,  the  mortgage  containing  a  provision  that 
the  property  should  remain  in  possession  of  the  mortgagor 
until  default,  but  that,  in  case  of  a  sale  thereof,  or  if  the 
mortgagee  should  deem  himself  insecure,  he  might  take  im- 
mediate possession  ;  that  the  mortgage  was  recorded  on  the 
3d  of  October,  1888,  the  day  of  its  execution,  in  the  office 
of  the  recorder  of  the  county ;  that  the  next  day  the  mort- 
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gagor  sold   the  horse  to  the  appellant,  who  had  no  actual 
knowledge  of  the  existence  of  the  mortgage. 

The  property  was  described  in  the  complaint  as  ^'  one  sor- 
rel gelding  horse,  with  hind  hoofs  and  bald  fiice,  about 
sixteen  and  one-half  hands  high,  and  twelve  years  old,  worth 
eighty  dollars." 

In  the  mortgage  introduced  in  evidence  the  mortgagor  was 
shown  to  be  of  Knox  county,  Indiana,  and  the  horse  was 
described  as  ^^  one  sorrel  gelding  horse,  white  hind  feet,  with 
bald  face,  about  sixteen  and  one-half  hands*  high,  twelve 
years  old,  worth  eighty  dollars,  now  in  possession  of  the 
mortgagor  in  said  county." 

The  appellant  contends  that  there  is  a  material  variance 
between  the  description  in  the  complaint  and  the  description 
in  the  mortgage.  There  seems  to  be  a  clerical  error  in  the 
complaint,  either  in  the  use  of  the  word  "  with  "  for  the 
word  "  white,"  or  in  omitting  the  word  **  white  "  after  the 
word  "  with."  But  appellant  bases  no  objection  upon  this 
discrepancy,  but  relies  upon  the  difference  between  the  word 
**  hoofs"  and  the  word  "  feet." 

The  mortgage  is  not  the  foundation  of  the  action.  Bums 
V.  Harris,  66  Ind.  636.  The  property  was  sufficiently  de- 
scribed in  the  complaint.  The  somewhat  different  descrip* 
tiou  in  the  mortgage  introduced  to  sustain  the  cause  of  ac- 
tion, did  not  constitute  a  fatal  variance.  See  Mattingly  v. 
Darwin,  23  111.  567. 

It  is  suggested  that  there  was  a  failure  of  proof  aa  to  the 
township  in  which  the  property  was  detained,  and  as  to  the 
residence  of  the  appellant. 

In  Gox  V.  Albert,  78  Ind.  241,  cited  by  appellant,  it  was 
held  that,  while  in  the  affidavit  to  obtain  immediate  possession 
of  the  property  in  an  action  of  replevin  commenced  in  the 
circuit  court,  the  affiant  should  state  in  what  county  he  be- 
lieves the  property  to  be  detained,  it  is  not  necessary  that 
this  statement  should  be  sustained  by  any  evidence.  That 
case  and  Louthain  v.  May,  77  Ind.  109,  and  Robinson  v. 
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Shatzley,  75  Ind.  461,  also  cited  by  appellant^  do  not  sus- 
tain his  contention. 

As  we  have  already  seen,  if  the  appellant  desired  to  raise 
a  question  as  to  whether  the  action  was  brought  in  the  proper 
township,  he  should  have  pleaded  in  abatement. 

The  appellee  introduced  in  evidence,  over  the  objection  of 
the  appellant,  the  record  of  the  mortgage  in  the  chattel 
mortgage  record  in  the  office  of  the  county  recorder.  The 
mortgage,  which  had  been  introduced,  showed  that  it  was 
made  to  secure  payment  of  ^^  one  promissory  note  of  even 
date  hereof,  in  the  sum  of  $250,  due  December  25th,  1888/' 
etc.  In  the  record  the  mortgage  purported  to  be  made  to 
secure  payment  of  "  one  promissory  note  of  even  date  hereof, 
in  the  sum  of  $250,  due  December  2d,  1888,"  etc. 

It  is  insisted  by  the  appellant  that  because  of  this  differ- 
ence as  to  the  date  of  the  note  between  the  mortgage  and 
the  record,  the  latter  was  not  sufficient  to  constitute  con- 
structive notice  to  one  purchasing  from  the  mortgagor,  and 
that,  therefore,  it  was  not  admissible  in  evidence. 

According  to  the  record,  the  note  was  due  in  the  same 
month  as  that  stated  in  the  mortgage,  but  at  an  earlier  day. 
The  appellant  purchased  the  horse  before  either  of  these 
dates.  By  the  terms  of  the  mortgage,  and  of  the  record 
thereof,  the  mortgagee  was  entitled  to  possession  imme- 
diately upon  the  sale  of  the  property  by  the  mortgagor,  or 
whenever  the  mortgagee  might  deem  himself  insecure.  The 
amount  of  the  note,  as  stated  in  the  mortgage,  was  correctly 
shown  by  the  record  thereof  The  clerical  mistake  in  re- 
cording the  mortgage  could  not  materially  and  injuriously 
mislead  one  about  to  purchase  the  property  from  the  mort- 
gagor. Notwithstanding  the  mistake,  the  purchaser  had 
sufficient  constructive  notice.  We  think  the  court  did  not 
err  in  the  admission  of  the  record. 

The  appellant  contends  that  the  evidence  introduced  by 
him  showed  either  that  the  description  of  the  horse  in  the 
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mortgage  was  felse,  or  that  the  horse  taken  on  the  writ  of 
replevin  was  not  the  horse  described  in  the  mortgage. 

The  evidence,  with  slight  variations  in  the  testimony, 
showed  that  the  horse  was  about  sixteen  years  old,  and  was 
about  fifteen  and  one-half  hands  high ;  that  one  of  its  hind 
legs  was  white  nearly  to  the  knee,  and  that  one  fore  leg  was 
white  up  to  and  above  the  pastern  joint. 

The  evidence  plainly  showed  that  the  horse  taken  on  the 
writ  was  the  horse  that  was  mortgaged.  The  evidence  con- 
cerning the  color  of  one  of  the  hind  legs  and  one  of  the  fore 
legs  can  not  be  said  to  be  clearly  contradictory  of  the  mort- 
gage, in  which  nothing  was  said  about  the  color  of  the 
legs. 

The  mortgage  gave  the  height  of  the  horse  as  about  six- 
teen and  one-half  hands,  while  the  evidence  showed  it  to  be 
about  fifteen  and  one-half  hands. 

The  mortgage  stated  the  age  at  twelve  years,  while  the 
evidence  placed  it  at  about^ixteen  years. 

In  no  other  respect  was  the  description  in  the  mortgage 
contradicted. 

A  description  in  a  chattel  mortgage  need  not  be  so  definite 
and  certain  that  the  property  may  be  identified  by  the  de- 
scription alone ;  but  if  it  will  enable  third  persons,  aided  by 
inquiries  which  the  instrument  indicates  and  directs,  to 
identify  the  property,  it  is  sufficient  in  this  regard.  SmiUi 
V.  MoLeany  24  Iowa,  322 ;  Tindall  v.  WassoUf  74  Ind.  495. 

It  has  been  held  that  if  it  appear  that  a  description  in  a 
chattel  mortgage  is  in  some  respects  erroneous,  those  parts 
may  be  rejected,  and  what  is  left,  if  sufficient  of  itself,  may 
alone  be  regarded.     Dodge  v.  Potter,  18  Barb.  193. 

We  think  that  the  inaccuracies  in  the  description  of  the 
horse  in  the  mortgage  were  not  such  ad  to  mislead  a  pur* 
chaser  pursuing  the  inquiry  indicated  by  the  mortgage,  ta- 
ken as  a  whole.  There  was  enough  in  the  mortgage  to 
have  put  a  purchaser  upon  his  guard,  and  to  have  led  him 
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to  such  further  knowledge  as  would  have  saved  him  from 
loss. 

We  will  not  be  understood  as  holding  that  an  inaccuracy 
as  to  the  age  or  as  to  the  size  of  an  animal  mortgaged  might 
not  be  so  great  and  so  misleading  as  to  render  the  record  of 
the  mortgage  insufficient  as  constructive  notice  to  a  pur- 
chaser. We  confine  our  decision  to  the  case  before  us.  See 
MaUingly  v.  DarmUy  supra;  Harris  v.  Kennedy ,  48  Wis. 
600;  King  v.  Ckmnevy,  52  Ark.  115. 

The  judgment  is  affirmed,  with  costs. 

FUed  May  28, 1891. 


No.  81. 

The  Boabd  of  Commissioners  of  Mabshall  Coubtt  v. 

BuRKEY,  Administrator. 

IiTBAHJB  HosPTTAL.— Lia6tlify  of  HuBband/ar  Expenae  qf  Keeping  .Bw  Wife  tn 
HoepUalandJor  Expenaee  of  Inquest, — The  estate  of  a  hasband  is  not  lia- 
ble to  reimbaree  a  county  for  money  expended  by  it  in  furnishing  his 
insane  wife  with  clothing  while  confined  in  the  State  Hospital  for  the 
Insane,  nor  for  the  expense  of  her  inqaest  of  insanity  and  for  taking  her 
to  sQch  hospital. 

From  the  Marshall  Circuit  Court. 

H.  Gorbinf  for  appellant. 

0.  M.  Packard  and  C.  F.  Drummondj  for  appellee. 

New^  C.  J.— On  the  13th  of  December,  1888,  the  appel- 
lant filed  a  claim  against  the  estate  of  Conrad  Zimmerman,, 
deceased.  The  claim  was  disallowed  by  the  administrator, 
appellee,  and  transferred  to  the  civil  docket  of  the  circuit 
court  for  trial.  There  an  amended  formal  complaint  was 
filed  based  upon  the  claim. 

A  demurrer  to  the  complaint  for  want  of  sufficient  facts 
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was  sustained^  and^  the  appellant  declining  to  farther  plead, 
judgment  was  rendered  in  favor  of  the  appellee  for  costs. 

The  sufficiency  of  the  complaint  as  a  cause  of  action 
against  the  estate  of  Conrad  Zimmerman,  deceased,  presents 
the  only  question  for  our  decision. 

The  substance  of  the  complaint  is  that,  in  the  year  1877, 
Barbara  Zimmerman,  the  wife  of  said  Conrad  Zimmerman, 
upon  proper  inquest,  was  declared  to  be  insane,  and,  upon 
application  made  to  the  hospital  for  the  insane,  was  admitted 
as  a  patient.  She  remained  there,  with  the  exception  of 
three  months,  from  May  20th,  1878,  to  the  time  of  filing 
the  claim.  Her  said  husband  died  on  the  7th  day  of  De- 
cember, 1887,  leaving  an  estate  worth  ten  thousand  dollai^, 
and  during  the  time  of  his  wife's  confinement  in  the  hospital, 
he  failed  to  supply  her  with  such  clothing  as  is  required  by 
the  regulations  of  said  institution  when  patients  are  admit- 
ted into  the  same.  He  also  failed  to  provide  for  or  pay  the 
expense  of  the  inquest  of  insanity,  and  expense  of  taking 
her  to  the  hospital,  but  all  of  said  expenses,  together  with 
the  cost  of  said  clothing,  were  incurred  and  paid  by  the  ap- 
pellant as  required  by  law,  the  total  sum  so  paid  being 
$176.57. 

Can  the  money  thus  paid  out  by  the  appellant  be  recov- 
ered from  the  said  estate  ? 

In  our  opinion  it  can  not  be  recovered. 

By  section  1,  of  article  9,  of  the  Constitution,  it  is  made 
the  duty  of  the  General  Assembly  to  provide  by  law  for  the 
support  of  institutions  for  the  education  of  the  deaf,  dumb 
and  blind,  and  for  the  treatment  of  the  insane. 

The  Legislature  has  p'tovided  an  institution  for  the  treat- 
ment of  the  insane,  in  which  all  such  persons  having  a  legal 
residence  in  the  State  are  entitled  to  be  maintained  '*  at  the 
expense  of  the  State,''  subject  to  certain  restrictions  and  lim- 
itations in  the  law  mentioned.     Section  2842,  R.  S.  1881. 

The  taxable  costs  and  expenses  incident  to  the  inquest,  to 
be  paid  to  the  examining  officers,  to  medical  and  other  wit- 
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nesses,  to  the  clerk  of  the  circuit  courts  and  to  the  sheriff  for 
taking  patients  to  the  hospital,  are  all  expressly  provided  for 
by  law,  and  are  required  to  be  paid  out  of  the  county  treasury 
of  the  proper  county,  upon  the  certificate  of  the  clerk  and 
the  order  of  the  county  auditor.     Section  2871,  R.  S.  1881. 

It  is  further  made  the  duty  of  the  clerk  to  cause  an  ample 
supply  of  suitable  clothing  to  be  sent  with  every  patient  who 
may  be  admitted  to  the  hospital  for  the  insane,  substantially 
according  to  a  requisition,  which  the  superintendent  shall 
send  with  the  acceptance  of  the  patient;  and,  if  such  cloth- 
ing be  not  otherwise  furnished,  it  is  made  the  duty  of  the 
clerk  to  purchase  it,  and  payment  therefor  is  made  out  of  the 
county  treasury,  upon  the  certificate  of  the  clerk  and  order 
of  the  county  auditor.     Section  2856,  R.  S.  1881. 

After  the  patient  is  admitted  into  the  hospital,  if  he  be 
not  otherwise  supplied  with  clothing,  the  same  is  furnished 
by  the  superintendent,  who  makes  out  an  account  therefor  in 
each  case  against  the  particular  county  from  which  the  pa- 
tient was  sent,  in  an  amount  not  exceeding  $20  per  annum 
for  every  such  patient,  which  account  is  delivered  to  the 
treasurer  of  state,  to  be  by  him  collected  from  such  county 
as  a  deb^due  the  institution.     Section  2857,  R.  S.  1881. 

It  will  be  found  upon  an  examination  of  the  statutes  re- 
lating to  the  acceptance,  maintenance  and  treatment  of  insane 
persons  in  the  hospital  for  the  insane,  that  no  authority  is 
conferred  upon  the  counties  to  reimburse  themselves  for  ex- 
penditures on  account  of  the  insane.  Nor  was  there  prior 
to  the  act  of  March  11th,  1889,  any  authority  permitting  the 
State  to  look  to  the  estate  of  insane  patients  for  reimburse- 
ment of  the  State  for  the  cost  of  the  maintenance  of  such 
persons  while  in  the  insane  hospital.  That  act  is  silent  as  to 
reimbursement  of  counties.  It  provides  that  if  the  estate  of 
an  insane  patient  already  in  the  hospital  for  the  insane,  or 
for  whose  admission  thereto  application  has  been  made,  is.  in 
the  judgment  of  the  board  of  trustees,  competent  to  meet 
the  expenses  of  the  care  of  such  patient,  they  shall  take  action 
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to  secure  the  reimburBement  of  the  State  out  of  such  estate 
for  the  cost  of  the  maiDtenance  of  such  patient  while  in  the 
hospital.  The  act  expressly  empowers  the  board  of  trustees 
to  sue  on  the  part  of  the  State  for  the  recovery  from  the  es- 
tate of  the  insane  patient  said  expenses.  Elliott^s  Supp.,  sec- 
tion 668. 

The  enactment  of  this  statute  would  seem  to  indicate  that, 
in  the  opinion  of  the  Legislature,  the  liability  of  the  estate 
of  the  insane  patient,  and  power  of  the  State  to  sue  for  and 
recover  the  same  out  of  such  estate,  did  not  exist  independ- 
ent of  positive  or  statutory  law. 

The  right  to  the  reimbursement  named  in  this  statute  is 
not  only  limited  to  the  State,  but  is  confined  to  the  estate 
of  the  insane  patient. 

Prior  to  the  act  of  1889  the  whole  tenor  and  spirit  of  our 
statutes  relating  to  the  insane,  seem  to  have  been  that  their 
acceptance,  maintenance  and  treatment  in  the  hospital  for 
the  insane  should  be  at  the  expense  of  the  State,  subject  to 
the  reimbursements  already  named. 

If  it  had  been  the  intention  of  the  Legislature  that  the  coun- 
ties should  be  entitled  to  reimbursement  out  of  the  estates  of 
insane  persons,  or  out  of  the  estates  of  parents,  or  ^deceased 
husbands,  as  in  the  case  at  bar,  it  is  reasonable  to  believe 
that  it  would  have  been  so  provided  by  law. 

The  statutes  making  provision  for  the  education  and  sup- 
port of  the  blind  and  the  deaf  and  dumb  in  the  State  institu- 
tions erected  and  maintained  for  that  purpose,  make  it  the 
duty  of  the  ''  parents,  guardians  or  other  friends  *'  of  the 
pupils  to  provide  them  with  clothing  at  the  time  of  their 
entrance  into  the  ^'  school,^'  and  during  their  continuance 
there ;  and  also  to  defray  their  travelling  expenses  to  and 
from  the  institution,  not  only  at  the  time  of  their  first  en- 
trance and  final  departure,  but  at  any  other  time  when  it 
shall  become  necessary  for  them  to  leave  or  return  to  the 
^'  school.''  And  when  suitable  clothing  and  travelling  ex- 
penses are  not  supplied,  it  is  made  the  duty  of  the  superin- 
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tendent  to  furnish  the  same^  which  becomes  a  charge  against 
the  county  from  which  such  pupils  were  sent^  to  be  paid  out 
of  the  county  treasury  to  the  treasurer  of  State;  and  there- 
after the  county  treasurer  may^  in  the  name  of  the  county, 
by  suit,  collect  the  amount  of  such  account  *^  from  the  pa- 
rents or  estate  of  such  pupil/'  And  the  law  makes  like  pro- 
vision when  it  is  deemed  necessary  to  remove  the  pupil, 
either  temporarily,  or  on  account  of  ill-health,  or  the  "  va- 
cation ''  of  the  school,  or  permanently,  "  on  account  of  hav- 
ing completed  his  course  of  instruction,'^  etc.  Sections 
2762-2767,  R.  S.  1881.     (Acts  of  1866,  p.  124.) 

Our  attention  has  been  called  to  the  fact  that  section  2762, 
R.  S.  1881,  names  the  hospital  for  the  insane  as  well  as  the 
institutions  for  the  blind,  the  deaf  and  dumb. 

That  can  have  no  controlling  influence  in  the  decision  of 
the  question  we  are  considering.  That  section  relates 
more  especially  to  the  certificate  of  a  justice  of  the  peace 
that  the  persons  therein  named  are  legal  residents  of  the 
county  where  it  is  claimed  they  reside.  The  title  to  the  act, 
as  found  on  page  124  of  the  acts  of  1865,  embraces  '^pu- 
pils "  only.  And  nothing  can  be  more  obvious  than  that  all 
the  sections  in  said  act  following  the  first  relate  alone  and 
exclusively  to  persons  who  are  admitted  as  ^'pupils''  in  the 
institutions  provided  for  the  ^*  education  "  of  the  blind  and 
the  deaf  and  dumb. 

Words  and  phrases  are  to  be  taken  in  their  plain  or  ordi- 
nary and  usual  sense.     Section  1,  article  9,  of  Constitution. 

By  Webster's  International  Dictionary,  a  pupil  is  defined 
to  be  ^'A  youth  or  scholar  of  either  sex  under  the  care  of  an 
instructor  or  tutor."  By  the  Century  Dictionary,  a  pupil 
is  defined  to  be  '^  A  youth  or  any  person  of  either  sex  under 
the  care  of  an  instructor  or  tutor." 

Insane  persons  are  not  received  into  the  hospital  for  the 
insane  as  pupils  or  scholars,  to  be  there  educated.  .  They 
have  no  "  vacation  "  from  "  school."  A  "  patient "  in  the 
hospital  for  the  insane  does  not  sever  his  connection  with 
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it ''  CD  occount  of  having  completed  his  course  of  instruc- 
tion/' • 

Nowhere  in  the  statutes  relating  to  the  insane  are  such 
persons  named  or  styled  pupils  or  scholars.  Nor  have  we 
been  able  to  find  where  the  hospital  or  asylum  for  the  in* 
sane  is  spoken  of  as  a  school. 

In  the  act  of  January  15th,  1852,  entitled  ^'An  act  for  the 
government  of  the  Indiana  Hospital  for  the  Insane  of  In- 
diana/' and  from  which  are  taken  most  of  the  sections  found 
in  the  revision  of  1881  relating  to  insane  persons,  they  are 
uniformly  called  ^'  patients,''  and  so  it  is  in  subsequent  stat- 
utes. Such  persons  are  treated  by  the  law  as  mentally  dis- 
eased or  sick,  needing  the  care  of  a  physician  to  make  them 
whole. 

But  even  if  the  act  of  1865,  supra,  clearly  gave  to  the 
county  treasurer  the  right  to  collect  by  suit  reimbursements 
made  by  the  county  to  the  State,  it  could  not  avail  the  ap- 
pellant in  this  action : 

First,  Because  this  is  not  a  suit  by  the  county  treasurer 
in  the  name  of  the  county  ;  and,  Second,  Because  the  suit  is 
not  to  collect  the  account  set  out  in  the  complaint  "  from 
the  parents  or  estate  "  of  Barbara  Zimmerman,  but  is  to  col- 
lect the  same  from  the  estate  of  Conrad  Zimmerman,  de- 
ceased, the  husband  of  said  Barbara. 

In  the  case  of  Board,  etc.,  v.  Hildebrand,  1  Ind.  555,  it 
was  held  that  the  provision  made  by  law  for  the  poor  was  a 
charity,  and  that  the  commissioners  of  a  county  had  no  au- 
thority given  to  them  by  law  to  sue  Hildebrand  for  board 
and  lodging  furnished  his  wife  in  the  poor-house. 

The  court  in  that  case  says  that,  if  the  wife  was  a  proper 
subject  to  be  placed  in  the  poor-house,  no  person  is  liable  to 
the  county  for  her  support  while  there ;  and,  if  she  was  not 
a  proper  subject  to  be  placed  there,  the  commissioners  could 
not  sue  for  her  maintenance.  The  opinion  closes  with  the 
statement  that  the  provision  made  for  the  poor  of  the  State 
was  a  charity  which  the  public  was  bound  to  bestow,  and 
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that  no  authority  was  giveu  to  the  commissioDers  of  a  county 
to  sue  in  such  a  case. 

The  case  of  Board,  do,,  v.  Schmokey  51  Ind.  416,  was  a  suit 
to  recover  from  the  husband  for  room,  board,  lodging  and 
care  furnished  his  insane  wife  in  the  poor-house  at  the.  in- 
stance and  request  of  the  husband,  with  a  further  paragraph 
of  complaint,  in  which  it  was  alleged  that  the  care  so  taken 
of  the  wife  was  at  the  request  of  the  husband,  with  a  special 
promise  and  agreement  by  him  to  pay  for  the  same.  The 
court  held  that  the  action  could  not  be  maintained,  adhering 
to  the  Hildebrand  case,  supra. 

In  the  case  of  Board,  etc.,  v.  Riatine,  124  Ind.  242,  the 
guardian  *of  John  W.  Hulett,  a  person  of  unsound  mind,  con- 
tracted with  the  county  commissioners  to  pay  three  dollars 
per  week  for  the  board  and  care  of  his  ward  in  the  county 
asylum  for  the  poor.  The  ward  died  leaving  an  ample 
estate,  and  the  county  board  thereupon  filed  a  claim  against 
his  estate,  in  which  the  agreement  with  the  guardian  was 
pleaded.  The  court  held  that  there  could  be  no  recovery 
against  the  ward's  estate,  that  the  contract  relied  on  was 
unauthorized,  and  that  there  could  be  no  recovery  upon  the 
quantum  meruit^  as  upon  an  implied  contract  or  promise; 
and  remarking  further,  in  that  connection,  that  services 
which  were  intended  to  be  gratuitous  at  the  time  they  were 
rendered,  can  not  afterwards  be  used  as  the  basis  of  an  im- 
plied promise  to  pay. 

The  court  further  says :  "  It  is  a  thoroughly  settled  prop- 
osition that  where  one  is  received  into  a  charitable  institu- 
tion for  support  or  treatment,  the  law  raises  no  implied 
obligation  to  pay  in  the  absence  of  a  contract.  Where  an 
individual  is  received  into  an  institution  established  solely 
for  benevolent  purposes,  the  law  refers  his  reception,  and  the 
relief  administered  to  him,  to  motives  of  charity,  unless  the 
charter  or  by-laws  of  the  society  or  institution  provide  that 
the  compensation  may  and  shall  be  charged.  An  institution 
or  society,  no  more  than  an  individual,  can  assume  to  be 
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dispensing  charity  and  at  the  same  time  create  a  pecuniary 
obligation  against  one  to  whose  necessities  it  ministers.^' 

The  court  dwells  at  length  upon  the  fact  also  that  the  Leg- 
islature by  not  conferring  upon  the  county  commissioners 
the  power  to  sue  in  such  cases^  had  evidently  accepted  the 
decisions  in  the  Hildebrand  and  Schmoke  cases,  8upra,  as  cor- 
rect interpretations  of  the  spirit  and  purpose  of  the  Consti- 
tution and  laws. 

The  charity  dispensed  by  a  county  at  its  asylum  for  the 
poor  is  not  because  of  contract,  express  or  implied,  to  be  re* 
imbursed  therefor.  It  is  a  self-imposed  duty,  which  can  not 
be  laid  aside  or  avoided,  except  by  the  consent  of  the  same 
power  that  imposed  the  duty — the  Legislature.  And  so, 
also,  as  to  the  expenses  incurred  by  Marshall  county  and 
now  sought  to  be  recovered.  The  expenditures  named  in 
the  complaint  were  made  by  the  county,  solely  because  re- 
quired by  the  law,  in  the  bestowment  of  the  benefits  and 
charities  which  one  of  its  insane  citizens  was  about  to  receive, 
and  did  receive,  in  the  State  asylum  or  hospital  for  the  in- 
sane. The  moneys  paid  out  by  Marshall  county,  in  this  in- 
stance, were  not  only  paid  out  in  obedience  to  the  mandate 
of  the  law,  but  it  was  money  which  may  properly  be  said  to 
have  been,  under  the  law,  furnished  by  the  taxpayers  of  the 
county  for  that  purpose,  Conrad  Zimmerman  and  his  estate 
contributing  a  part. 

The  judgment  is  affirmed,  with  costs. 

Filed  May  28, 1891. 
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No.  61. 

* 

FURBY  V,   O^CONNOR   ET   AL. 

Ghangb  of  Venub.— i^otlttre  to  Pinfeei  in  TSm^-^Qerk  JUialeading  Party,— 
A  party  applying  for  a  change  of  venue  is  bound  to  complete  it  within 
the  time  allowed,  and  can  not  allege  as  an  excuse  for  not  perfecting  it 
within  time  that  the  clerk  of  the  court  failed  to  notify  him  when  the 
change  was  granted,  according  to  his  agreement  to  do  so,  or  that  he  mis- 
led such  party  in  stating  that  the  change  had  not  been  granted,  when, 
in  fact,  it  had  been. 

Pleading. —  Vcaianee  Between  OompUmU  cmd  Bill  of  ParHculars. — If  there 
is  a  variance  between  the  allegations  of  a  complaint  and  a  bill  of  par- 
ticulars, the  former  control. 

SviBEKCE. — FaUe  Bepreienlations  Made  to  a  Commercial  Agency, — If  a  mer- 
chant, by  false  and  fraudulent  statements,  made  to  a  commercial  agency* 
obtain  a  rating  of  credit  to  which  he  is  not  entitled,  in  order  to  induce 
a  wholesale  dealer  to  intrust  him  with  a  correspondingly  large  bill  of 
goods,  this  circumstance  may  be  given  in  evidence  against  him  as  a 
badge  of  fraud ;  and  such  wholesale  dealer  may  show  that  he  acted 
upon  the  information  thus  obtained,  and  was  thereby  induced,  in  good 
faith,  and  as  a  business  man  of  ordinary  prudence,  to  part  with  his 
goods. 

Judgment. —  Waiver  of  Tort — Fonn  of  Judgment — ^If  the  plaintiff  waive 
the  tort,  and  sue  ex  eontractu,  he  can  not  recover  a  judgment  ex  <feZfeto, 
even  though  the  evidence  show  a  tort. 

Same. — Kind  of  JvdgmenL — How  Determined, — If  the  complaint  is  unam- 
biguous, oral  evidence  can  not  be  heard  to  determine  the  character  of 
the  judgment. 

Same. — Modifying. — In  deciding  a  motion  to  modify  a  judgment  the  court 
can  not  look  beyond  the  pleadings. 

Exemption. — Frattd, — In  an  action  ex  contractu  the  defendant  can  not  be 
deprived  of  his  right  to  claim  his  exemption  on  the  ground  that  the 
evidence  shows  the  transaction  to  amount  to  a  tort. 

Practice. — Mi^oinder, — Bcfteraal  cf  Oaee. — A  case  will  not  be  reversed 
for  a  misjoinder  of  causes  of  action. 

Same. — No  Mi^oinder  when  One  of  two  Baragrapha  is  Bad. — If  there  are  only 
two  paragraphs  in  a  complaint,  and  one  of  them  is  bad,  to  all  intents 
and  purposes  there  is  but  one  paragraph  in  the  complaint,  and  there  is, 
therefore,  no  misjoinder. 

Same. —  Waiver  nf  Tort. — FffecL — ^A  waiver  of  a  right  to  sue  ex  dd&ido  is 
a  waiver  as  to  the  entire  remedy,  and  not  of  a  part  of  it  only ;  but  such 
waiver  does  not  apply  to  the  evidence. 

From  the  Marion  Circuit  Court. 
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E.  Marsh,  W.  Cook  and  R.  WUliamsonf  for  appellant. 

F.  Winter,  for  appellees: 

Reinhabd,  J. — This  action  was  brought  by  the  appellees 
against  the  appellant  and  one  Richard  F.  Moore  on  an  ac- 
count for  merchandise  alleged  to  have  been  sold  and  delivered 
to  them  bj  the  appellees.  A  judgment  was  recovered 
against  both  Moore  and  Furry,  from  which  the  latter  alone 
appeals. 

On  appellant's  motion  an  order  was  made  changing  the 
venue  of  the  cause  to  the  Hamilton  Circuit  Court  and  grant- 
ing appellant  fifteen  days  in  which  to  perfect  the  change, 
which  was  not  done^  however,  within  the  time  to  which  the 
order  was  limited.  Appellant,  afterwards,  moved  the  court 
to  extend  the  time  for  completing  the  change,  which  motion 
was  overruled  and  an  exception  taken.  We  are  asked  to  re- 
verse the  cause  for  this  reason. 

We  do  not  think  that  the  court  committed  any  error  in 
overruling  the  motion.  The  appellant  bases  his  right  to  the 
relief  demanded  by  the  motion  upon  the  alleged  bad  faith 
of  the  clerk  of  the  Marion  Superior  Court.  He  alleges  that 
after  he  filed  his  affidavit  for  a  change  of  venue  the  court 
took  the  same  uuder  advisement;  that  the  clerk  promised 
his  attorney,  who  resided  at  Greenfield,  to  notify  him  as 
soon  as  the  order  was  made,  so  that  he  might  perfect  the 
change  within  such  time  as  might  be  fixed  in  the  court's  or- 
der ;  that  the  attorney  had  some  correspondence  with  the 
clerk  :  that  at  one  time  the  clerk  wrote  to  the  attornev  that 
the  order  was  not  yet  made,  when,  in  truth  and  in  fact,  it 
had  then  been  made,  a  fact  which  appellant  and  his  attorney 
did  not  learn  until  after  the  time  for  perfecting  the  change 
had  expired. 

We  do  not  think  these  facts  show  any  excuse  for  the  ap- 
pellant's failure  to  comply  with  the  order  of  court.  It  is  no 
part  of  the  duty  of  the  clerk  of  the  superior  court  to  notify 
parties  of  the  proceedings  and  orders  of  court.     This  is  one 
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of  the  functioDB  which  attorneys  are  employed  to  perform, 
and  if  the  appellant  or  his  attorney  made  an  agreement  with 
the  clerk  to  the  effect  that  the  latter  was  to  notify  such  at- 
torney of  the  making  of  the  order,  such  clerk,  for  the-  pur- 
pose of  such  notification,  became  the  agent  of  the  appellant 
and  not  the  official  organ  of  the  court,  and  the  appellant  is 
bound  by  his  acts.  Their  agreement  was  a  matter  of  private 
concern  between  themselves,  and  one  with  which  the  court 
had  nothing  to  do  and  could  take  no  notice  of. 

The  motion  was  properly  overruled. 

The  complaint  is  in  two  paragraphs.  The  appellant  de- 
murred separately  to  each. 

The  first  paragraph  is  an  ordinary  declaration  upon  an  ac- 
count for  goods  sold  and  delivered  by  the  plaintiffs  to  the 
defendants,  at  their  instance  and  request,  and  of  the  value 
of  $79.37,  as  specified  in  a  bill  of  particulars  filed  with  this 
paragraph  and  made  a  part  thereof. 

The  specific  objection  in  reference  to  this  paragraph  is  to 
the  bill  of  particulars,  which  is  superscribed  as  follows : 

"  Exhibit  A. 

"  M.  O'Connor  &  Co. 

"  Sold  to  R.  F.  Moore,  Suc'r  to 

"S.  Furry,  Greenfield,  Ind.'' 

Appellant  insists  that  the  statements  contained  in  these 
head-lines  of  the  bill  of  particulars  control  the  averments 
in  the  complaint,  and  make  the  complaint  disclose,  upon  its 
face,  the  fact  that  the  goods  were  sold  to  Moore  alone. 

We  do  not  so  regard  it.  This  paragraph  of  the  complaint 
contains  the  averment  that  they  were  sold  to  both  defend- 
ants, and  this  averment  is  the  controlling  one.  We  are  aware 
that  in  actions  upon  written  contracts,  where  the  contract,  or 
a  copy  thereof,  is  filed  with  and  made  a  part  of  the  pleading 
as  an  exhibit,  the  contents  of  the  contract  control  rather  than 
any  averments  of  the  complaint  which  may  be  in  conflict 
with  the  same.  The  reason  for  this  is  obvious.  The  con- 
tract itself  is  the  highest  and  best  evidence  of  its  contents, 
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and  can  not  be  varied  nor  impeached  by  parol.  This  rule 
has  no  application  to  a  bill  of  particulars.  It  can  not  be  in- 
troduced in  evidence  at  all.  Neither  does  the  statute  which 
requires  such  a  bill  of  particulars  to  be  filed  with  the  com- 
plaint provide  that  it  shall  have  a  heading  or  superscription. 
Sections  362,  363,  R.  S.  1881. 

Such  a  statement  must,  therefore,  be  rejected  as  sur- 
plusage. 

The  decision  of  the  court  in  overruling  the  demurrer  to 
the  first  paragraph  of  the  complaint  was  correct. 

The  second  paragraph  is  ex  delicto,  and  seeks  to  charge 
Furry  with  liability  on  account  of  fraud.  The  substance  of 
this  paragraph  is  that  Furry,  the  appellant,  was  the  owner 
of  a  grocery  store  in  the  town  of  Greenfield,  Hancock  county, 
Indiana;  that  he  was  involved  in  a  suit  with  his  wife  for 
divorce  and  alimony  ;  that  he  came  to  Indianapolis  and  found 
Moore,  ''  whom  plaintiffs  say  said  Furry  knew,  and  was  in- 
formed that  he  (Moore)  had  no  means  or  money  of  any 
kind ;  ^'  that  the  two  then  entered  into  an  agreement,  whereby 
Furry  sold  to  Moore' his  said  grocery  store  for  $800;  that  in 
reality,  however,  it  was  not  a  sale  at  all ;  that  Furry  took 
from  Moore  a  chattel  mortgage  on  the  entire  stock  sold  to 
him;  that  Furry  did  not  have  the  mortgage  recorded,  "  but 
falsely  and  fraudulently,  and  with  the  intent  to  assist  the 
said  Moore,  and  by  a  special  agreement  with  the  said  Moore 
to  obtain  a  greater  credit,  as  the  supposed  owner  of  said 
store,  renewed  the  said  mortgage  from  time  to  time  until  the 
11th  day  of  April,  1887,  when  the  said  mortgage  was  re- 
newed the  last  time;''  that, 'Mn  furtherance  of  the  said 
agreement  and  conspiracy/'  Furry  bought  goods  of  diffei*ent 
parties  on  credit,  the  plaintifis  among  others  named,  and  that 
before  the  bills  came  due  Moore  returned  the  stock  of  goods 
to  Furry,  together  with  those  purchased  of  plaintiffs  and 
other  parties,  the  said  Furry  thereby  obtaining  the  goods 
of  the  plaintiffs  and  others  Without  paying  anything  for  them, 
by  which  the  plaintiffs  were  damaged  $200,  etc. 
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Tiiis  paragraph  is  probably  bad  for  several  reasons,  which 
we  need  not  mention  here.  We  think,  however,  that  the 
facts  found  by  the  court,  specially,  fully  sustain  the  aver- 
ments contained  in  the  first  paragraph.  While  the  facts  make 
out  a  case  of  forty  the  rule  is  well  settled  that  a  plaintiflT,  in 
such  a  case,  may  waive  the  tort,  and  sue  ex  contractu.  Cooper 
v.  Helaabeek,  5  Blackf.  14.  If  the  facts  found  by  the  court 
were  sufficiently  proved,  we  think  the  appellant  was  liable. 
See  Gilmore  v.  MerriU,  62  Ind.  526 ;  Wolfe  v.  Fugh,  101 
Ind.  293. 

There  was  no  available  error  in  overruling  the  demurrer 
to  the  second  paragraph. 

There  was  a  demurrer  for  misjoinder  of  causes  of  action 
in  improperly  uniting  a  paragraph  ex  contractu  with  one  ex 
delicto.  The  demurrer  was  overruled,  and  we  are  asked  to 
reverse  the  cause  on  this  account. 

If  the  second  paragraph  of  the  complaint  was  insufficient 
the  complaint,  to  all  intents  and  purposes,  contained  but  one 
paragraph,  and  there  was,  therefore,  no  misjoinder.  But, 
aside  from  this,  the  statute  expressly  provides  that  no  cause 
shall  be  reversed  for  improperly  overruling  or  sustaining  a 
demurrer  for  this  cause.  Section  341,  R.  S.  1881  ;  Rennick 
V.  Chandlery  59  Ind.  354;  Coan  v.  Crimes,  63  Ind.  21. 

There  was  a  trial  by  the  court,  and  a  finding  and  judg- 
ment in  favor  of  the  appellees  against  both  the  appellant  and 
Moore. 

A  motion  for  a  new  trial,  by  the  appellant,  was  overruled, 
and  this  ruling  is  assigned  as  error. 

One  of  the  causes  for  a  new  trial,  assigned,  was  that  the 
finding  was  not  sustained  by  sufficient  evidence.  The  appel- 
lant insists,  with  much  earnestness,  that  the  judgment  must  be 
reversed  for  this  reason.  We  have  examined  the  evidence 
and  think  it  tends  to  sustain  the  finding  of  the  court.  Fraud 
is  never  presumed,  it  is  true,  but  must  be  clearly  proved. 
But  it  is  rarely  ever  established  by  anything  but  circumstan- 
Vol.  L— 37 
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tial  testimony.  The  evidence  in  this  case  is  such  that  the 
court  was  justified  in  drawing  from  it  the  inferences  it  did 
draw,  and  such  as  will  render  the  appellant  liable.  Furry 
has  no  room  for  complaint.  In  his  tra£Bic  with  Moore  he 
obtained  the  property  of  the  appellees  without  paying  any- 
thing therefor.  If  he  allowed  the  appellant  to  fritter  away 
the  goods  upon  which  he  had  a  mortgage,  it  was  his  own 
fault.  The  mere  fact  that  he  permitted  Moore  to  retain  the 
possession  of  the  mortgaged  property,  without  making  some 
provisions  for  the  payment  of  the  proceeds  of  any  sales  to 
himself  is,  of  itself,  a  badge  of  fraud.  We  do  not  think  the 
court  committed  auy  error  in  overruling  the  motion  for  a 
new  trial  on  account  of  the  insu£5ciency  of  the  evidence. 

The  appellant  also  complains  of  the  ruling  of  the  trial 
court  in  the  admission  in  evidence  of  certain  letters,  one  writ- 
ten' by  Furry  to  Schrader  Bros.,  after  the  sale  by  him  to 
Moore,  and  one  by  Moore  to  the  same  parties.  The  letters 
are  not  competent  evidence  against  any  one  but  the  writer. 
As  such  they  tend  to  explain  some  conduct  in  connection 
with  the  goods,  and  for  that  purpose  they  were  properly  ad- 
mitted.    There  was  no  error  in  this  ruling. 

We  can  find  no  reason  why  the  court  should  have  sustained 
the  motion  for  a  venire  de  novo. 

The  facts  found  support  the  first  paragraph  of  the  com- 
plaint.    They  are  not  ambiguous,  nor  is  the  general  finding. 

Error  is  claimed  in  the  ruling  of  the  court  in  admitting 
certain  statements  Moore  was  proved  to  have  made  to  the 
commercial  agency  of  R.  G.  Dunn  &  Co.,  and  which  were 
by  them  communicated  to  the  appellees  in  relation  to  the 
financial  condition  of  Moore. 

We  see  no  error  in  this.  These  statements  were  given  to 
support  the  theory  of  fraud,  and  we  think  they  were  com- 
petent for  that  purpose,  at  least  as  against  Moore.  After  it 
was  proved  by  Moore  himself  that  he  had  made  the  state- 
ments, substantially  as  given,  to  the  agency,  it  was  not  error 
to  permit  the  appellees  to  prove  that  such  statements  were 
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obtained  by  them  in  the  usual  course  of  business  as  patrons 
of  the  agency. 

Commercial  agencies  have  become  vast  and  extensive  fac- 
tors in  modern  commercial  transactions  for  furnishing  in- 
formation to  retail  dealers  and  jobbers  as  well  as  to  whole- 
sale merchants.  *The  courts  are  bound  to  know  judicially 
that  no  vender  of  goods  at  wholesale  can  be  regarded  as  a 
prudent  business  man  if  he  sells  to  a  retail  dealer  upon  a 
credit  without  first  informing  himself  through  these  med- 
iums of  information  of  the  financial  standing  of  the  customer^ 
and  the  credit  to  which  he  is  fairly  entitled.  And  certainly 
if  such  dealer  has  by  false  and  fraudulent  statements  obtained 
a  rating  of  credit  to  which  he  was  not  entitled,  in  order  to 
induce  the  wholesale  dealer  to  intrust  him  with  a  correspond- 
ingly large  bill  of  goods,  the  circumstance  may  be  given  in 
evidence  against  him  as  a  badge  of  fraud,  and  the  wholesale 
dealer  may  show  that  he  acted  upon  the  information  thus  ob- 
tained, and  was  thereby  induced  in  good  faith,  and  as  a  busi- 
ness man  of  ordinary  prudence,  to  part  with  his  goods.  We 
can  not  disturb  the  judgment  on  account  of  this  ruling. 

The  judgment  of  the  court  contained  a  provision  by  which 
it  was  decreed  that  the  appellant  was  not  entitled  to  the  ben- 
efit of  the  exemption  law  under  the  same. 

At  the  proper  time  the  appellant  moved  the  court  to  mod- 
ify the  judgment  by  striking  out  this  clause  in  reference  to 
the  exemption.  This  the  court  refused  to  do,  and  the  ques- 
tion is  presented  to  us  for  review. 

The  appellees  had  a  right  to  waive  the  tort  and  sue  ex 
contractu.  If  the  evidence  established  a  tort  it  was  not  such 
a  variance  as  to  deprive  the  appellees  of  their  right  of  re- 
covery. But  they  could  not  recover  a  judgment  ex  delicto 
upon  a  complaint  which  sounds  in  contract.  The  appellees 
can  have  no  greater  rights  than  they  claim  in  the  complaint. 
This  is  but  another  mode  of  stating  that  a  plaintiff  must  re- 
cover upon  the  theory  of  his  complaint.  The  case  of  GUI- 
more  V.  Merrittf  aupra,  does  not  support  the  contention  of 
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appellees,  that  the  judgment  may  be  in  tort  while  the  com- 
plaint is  ex  contractu.  When  the  appellees  waived  their 
right  to  sue  ex  delicto^  they  waived  it  as  to  the  entire  remedy, 
not  to  a  part  only.  It  is  true  that,  if  the  evidence  makes 
out  a  case  of  tort,  it  may  still  support  the  allegations  of  the 
complaint.  The  waiver  does  not  apply  to  the  evidence.  If 
a  question  subsequently  arises,  whether  the  judgment  is  one 
on  contract  or  in  tort,  the  pleadings  are  the  only  evidence  by 
which  the  character  of  the  judgment  will  be  determined. 
If  the'  rule  were  as  appellees  contend,  oral  evidence  woald 
have  to  be  resorted  to  in  order  to  determine  the  nature  of 
the  judgment,  for  if  this  is  to  be  determined  by  the  evi- 
dence in  the  original  trial  instead  of  the  pleadings,  then  the 
court  would  have  to  hear  testimony  of  what  the  evidence 
was.  But  the  rule  has  been  settled  otherwise.  Unless  the 
complaint  is  ambiguous,  the  pleadings  are  the  only  means  of 
determining  the  character  of  the  judgment,  and  parol  tes- 
timony is  not  admissible.  Oentry  v.  Purcell,  84  Ind.  83. 
.  We  think  the  findings  of  the  court  are  fairly  sustained  by 
the  evidence  under  the  first  paragraph  of  the  complaint,  but 
we  also  believe  the  court  should  have  modified  the  judgment 
in  accordance  with  the  appellant's  motion.  Indeed,  we  re« 
gard  it  as  extremely  doubtful  whether,  under  any  phase  of 
pleading,  it  is  proper  to  insert  in  the  judgment  a  clause  which 
directs  that  the  defendant  shall  not  have  the  right  to  the 
benefit  of  exemption  laws.  Whether  he  was  or  was  not  en- 
titled to  the  benefit  of  exemption  of  his  property  from  sale 
on  execution  from  this  or  any  other  judgment  was  not  a 
fact  in  issue  in  the  case,  and  hence  no  finding  or  judgment 
upon  such  question  could  be  legitimately  inserted. 

In  deciding  the  motion  to  modify  the  judgment,  the  court 
could  not  look  beyond  the  finding  and  the  pleadings.  Skaw 
V.  Newaom,  78  Ind.  335. 

The  motion  to  modify  the  judgment  should  have  been 
sustained. 

The  judgment  of  the  court  in  overruling  the  motion  to 
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modify  the  judgment  is  reversed,  at  the  costs  of  the  appel- 
lees, aod  the  cause  is  remanded  to  the  court  below,  with  di- 
rections to  modify  said  judgment  by  eliminating  therefrom 
the  clause  in  reference  to  the  defendant's  right  to  the  benefit 
of  exemption  of  property  from  execution,  and  in  all  other 
respects  the  judgment  is  affirmed. 

Filed  June  9,  1891. 


No.  238. 

The  State,  ex  rel.  Thornburg,  v.  Fletcher  et  al. 

Bastabot. — Defendant  Noi  Faying  Judgment. — Suirety  Not  LiaUe. — If  the 
defendant  in  a  bastardy  case  performs  all  the  conditions  of  bis  bond, 
but  declines  or  fails  to  pay  the  judgment  rendered  against  him,  and 
goes  to  prison  in  compliance  with  the  terms  of  the  judgment,  his 
bondsman  is  not  liable  for  the  amount  of  the  judgment. 

Same. — Plea  cf  FaymenL — A  plea  of  payment,  in  an  action  on  a  bastardy 
bond,  before  suit  is  brought  thereon,  is  a  valid  defence. 

From  the  Delaware  Circuit  Court. 

J.  W.  Ryan,  for  appellant. 

12.  S.  Gregory^  A.  C.  Silverburg  and  J".  N.  Templer,  for 
appellees. 

Robinson,  J. —  The  appellant  commenced  this  action 
against  the  appellees  on  a  recognizance  bond  given  in  a  bas- 
tardy proceeding  by  Samuel  V.  Fletcher  as  principal,  and 
David  Fletcher  as  surety. 

The  complaint  alleged  that  there  was  pending  for  trial  in 
the  Delaware  Circuit  Court  the  suit  of  the  State,  on  the  re- 
lation of  India  V.  Thornburg,  against  Samuel  V.  Fletcher, 
on  a  charge  of  bastardy ;  that  at  the  November  term,  1887, 
of  said  court,  on  the  defendant's  motion,  a  continuance  of 
said  cause  was  had  until  the  next  ensuing  term  of  said  court, 
and  to  that  end  the  recognizance  bond  sued  on  was  required 
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of  the  said  defendant  by  the  court,  and  wafi  entered  into  by 
him  with  the  other  defendant  as  his  surety ;  that  the  cause 
was  duly  tried  in  the  December  term  of  said  court,  resulting 
in  a  verdict  against  the  defendant  therein,  followed  bv  a  judg- 
ment against  him  by  the  court,  which  he  elected  not  to  pay, 
and  went  to  jail;  and  that  both  of  said  defendants  had  made 
default  in  the  conditious  of  said  bond,  in  that  neither  of  them 
had  paid  or  replevied  said  judgment  or  any  part  thereof,  nor 
paid  to  said  plaintiff  or  said  relatrix  any  part  thereof,  etc. 

The  defendants  filed  separate  answers  to  the  complaint.  A 
demurrer  was  sustained  to  the  answer  of  Samuel  V.  Fletcher. 
The  cause  was  afterwards  dismissed  as  to  him,  and  for  that 
reason  his  connection  with  the  case  need  not  be  further  no- 
ticed. 

The  counsel  for  the  appellant  limits  his  argument  to  the 
alleged  error  in  overruling  the  demurrer  to  the  fourth  para- 
graph of  the  separate  answer  of  the  appellee  David  Fletcher. 

This  answer  alleged  that  at  the  January  term,  1888,  of 
said  court,  in  which  said  cause  was  pending,  and  under 
which  recognizance  bond  the  principal  therein,  Samuel  Y. 
Fletcher,  was  to  appear,  he  did  appear  in  his  own  proper 
person,  to,  and  he  did  then  and  there  answer  to,  the  com- 
plaint in  bastardy  therein  pending  against  him  in  said  bas- 
tardy suit,  in  the  complaint  mentioned ;  and  that  he  did  not, 
at  any  time  during  said  term  of  said  court,  depart  from  said 
court  without  the  leave  and  permission  of  said  court ;  that 
during  said  term  of  said  court  said  bastardy  suit  was  finally 
tried  before  said  court  and  a  jury,  and  the  said  Samuel  Y. 
Fletcher  attended  said  trial  in  his  own  proper  person,  and  did 
then  and  there  answer  said  complaint  in  bastardy  and  defend 
against  said  suit,  but  without  avail ;  that,  upon  the  finding  and 
return  of  the  verdict  against  him  therein,  he  did  prepare,  file, 
and  submit  his  motion  and  causes  for  a  new  trial  of  said  cause, 
which  was  overruled,  and  the  court  thereupon  rendered  final 
judgment  upon  said  verdict  against  said  defendant,  Samuel  Y. 
Fletcher ;  that  the  appellee  David  Fletcher  then  and  there, 
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in  his  capacity  as  surety  and  recognizor  of  the  said  Samuel  V. 
Fletcher,  in  said  recognizance  and  bond,  produced  the  body 
of  his  principal,  the  said  Samuel  V.  Fletcher,  in  open 
court,  and  before  the  judge  of  said  court,  to  be  dealt  with  in 
said  bastardy  suit  according  to  law,  and  the  said  Samuel  V. 
Fletcher,  being  then  and  there  personally  in  and  before  said 
court,  was  required  by  said  court  to  pay  or  replevy  said 
judgment  in  said  bastardy  suit,  and  failing  and  refusing  to 
pay  or  replevy  said  judgment,  or  any  part  thereof,  thereupon 
said  court  committed  him  to  the  jail  of  said  county  of  Dela- 
ware for  his  default  in  failing  and  refusing  to  pay  or  re- 
plevy said  judgment ;  and  that  said  Samuel  V.  Fletcher  was 
imprisoned  in  the  jail  of  said  county  under  the  order  of  said 
court,  and  was  so  confined  and  imprisoned  under  said  com- 
mitment when  this  suit  commenced,  and  when  said  answer 
was  filed ;  that  at  no  time  was  any  forfeiture  declared  of 
said  recognizance  and  bond,  nor  was  any  defiEiult  taken  or 
entered  thereon  against  the  recognizors,  or  either  of  them, 
in  said  bastardy  suit.     Wherefore,  etc. 

The  counsel  for  the  appellant  contends  that  the  answer  was 
bad  because  the  bond  signed  by  the  appellee  as  surety  for 
the  principal  was  an  obligation  to  pay,  or  cause  to  be  paid, 
or  replevied,  any  judgment  that  might  be  rendered  against 
his  principal,  and  that,  although  the  principal  appeared  and 
answered  the  complaint,  was  in  court  at  the  trial  of  the  cause, 
and  at  the  time  when  judgment  was  pronounced,  and  was 
committed  to  jail  for  failing  and  refusing  to  pay  or  replevy 
the  judgment,  such  facts  would  not  discharge  the  surety 
on  the  bond,  and  that  the  surety  could  only  be  discharged 
by  the  judgment  being  paid  or  replevied.  We  can  not  concur 
in  this  view  of  the  law. 

Section  981,  R.  S.  1881,  makes  provision  for  the  bond  to 
be  given  upon  arrest  and  trial  before  a  justice  when  the  de- 
fendant is  adjudged  to  be  the  father  of  the  child,  and  is  in 
custody,  and  provides  that  such  bond  shall  be  conditioned 
that  the  principal  shall  appear  at  the  next  term  of  the  cir- 
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cuit  court,  not  depart  without  leave,  and  abide  the  order  and 
judgment  of  said  court,  or  failing  therein,  that  he  will  pay 
such  sums  of  money,  and  to  such  persons  as  may  be  ad- 
judged by  said  court. 

Section  986,  R.  S.  1881,  provides  that  in  case  of  contin- 
uance granted  to  either  party  the  court  or  justice  granting 
the  same  shall  require  of  the  defendant  a  like  bond  as  re- 
quired in  section  981. 

The  bond  in  the  case  at  bar  was  executed  as  required  by 
the  circuit  court  upon  a  continuance  of  the  cause  to  the  next 
term,  and  was  governed  by  the  sections  of  the  statute  re- 
ferred to. 

It  seems  exceedingly  clear,  under  these  statutes,  that  the 
purpose  to  be  accomplished  by  the  bond  was  to  have  the  de- 
fendant present  in  court  at  the  trial  and  abide  the  order  and 
judgment  of  the  court ;  and,  when  judgment  is  pronounced, 
that  the  court  might  commit  him  to  jail  under  section  992, 
R.  S.  1881,  upon  failure  to  pay  or  replevy  the  judgment 
against  him. 

It  is  no  doubt  true,  should  the  defendant  escape  before  the 
rendition  of  the  judgment  against  him,  or  fail  to  be  present 
to  abide  the  order  and  judgment  of  the  court,  which  would 
be  commitment  to  jail  on  failure  to  pay  or  replevy  the  judg- 
ment so  rendered,  the  surety  on  his  bond  would  be  liable 
for  the  amount  of  such  judgment.  But  the  breach  of  the 
bond  consists  in  the  failure  of  the  defendant  to  be  presentat 
the  court  and  answer  the  charge  preferred.  We  think  the 
facts  pleaded  in  the  answer  constituted  a  defence  to  this  ac- 
tion, and  no  error  was  committed  in  overruling  the  demurrer 
to  the  answer.  We  are  sustained  in  this  opinion  by  the  case 
of  Tu7mer  v.  Wilson,  49  Ind.  581.  It  is  true  that  that  case  is 
presented  in  a  different  form  from  the  one  at  bar,  but  the  prin- 
ciple decided  involves  nearly  a  similar  question.  In  the  case 
of  Turner  v.  Wilson,  supra,  the  defendant  was  present  at  his 
trial,  but  left  before  the  rendition  of  judgment.  Afterwards 
the  surety  procured  a  copy  of  the  recognizance  from  the  clerk, 
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and  had  the  principal  arrested  in  another  county  and  returned. 
Hahea%  oorpvA  proceedings  were  commenced  for  his  release. 

It  was  claimed  on  the  trial  of  the  habeas  carpus  case  that 
the  court  could  not  originally  have  committed  him^  and, 
therefore,  could  not  have  remanded  the  prisoner  to  jail,  be- 
cause he  was  not  in  custody  at  the  time  the  judgment  was 
rendered,  but  the  court  says:  ^'Afler  the  appellant  had 
been  arrested  and  had  given  bail,  and  was  in  custody  of  his 
bail,  it  was  not  necessary  that  he  should  be  in  actual  custody 
of  the  sheriff  at  the  time  to  enable  the  court  to  render  a 
judgment  of  committal."  The  court  further  says :  "  From 
the  admitted  facts  in  this  case,  we  are  not  prepared  to  de- 
cide that  the  appellant  was  not  in  legal  custody  at  the  time 
the  judgment  was  rendered.  He  had  been  arrested.  He 
gave  bail  as  provided  by  statute.  He  was  present  at  the 
trial  until  the  jury  retired  and  then  went  home,  but  was 
present  all  the  while  by  attorney.  A  person  arrested  by 
law  and  put  in  the  custody  of  the  law  remains  in  custody, 
either  actually  or  potentially,  until  he  is  discharged  accord- 
ing to  law.  Letting  the  appellant  to  bail  and  allowing  him 
a  trial  without  being  in  actual  custody,  was  no  waiver  on  the 
part  of  the  relator,  and  his  voluntary  absence  can  not  be  al- 
lowed to  impair  her  right  or  restrict  her  remedy.'' 

It  was  also  held  in  this  case  that  the  judgment  which  pro- 
vided that  the  defendant  should  stand  committed  until  it  was 
paid  or  replevied  was  properly  rendered,  and  that  the  recog- 
nizance bond  was  discharged  by  the  surrender  of  the  prin- 
cipal ;  that  the  rule  was  the  same  in  criminal  and  civil  cases. 

There  certainly  is  no  distinguishable  difference  in  the 
principle  that  a  surety  on  a  recognizance  bond,  in  a  bastardy 
case,  can  surrender  his  principal  and  be  released  from  lia- 
bility thereon,  and  where  the  principal  was  present  in  court 
and  abides  the  order  and  judgment  of  the  court.  In  the 
case  at  bar  it  is  shown  by  the  answer  that  both  principal  and 
surety  were  present  in  court  at  the  trial  and  at  the  rendition 
of  the  judgment;  and  that  the  judgment  provided  that  the 
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principal  should  pay,  or  replevy,  the  same ;  and  in  default 
thereof  should  be  committed  to  jail.  He  complied  with  the 
order  and  judgment  of  the  court,  and  went  to  jail,  and  the 
answer  shows  that  the  principal  not  only  surrendered  him 
to  the  order  and  judgment  of  the  court,  but  that  his  surety 
also  surrendered  him. 

The  appellant  further  contends  that  the  appellee  waa 
not  discharged  from  liability  on  the  bond  in  suit,  for  the 
reason  that  by  the  terms  of  the  bond  it  was  provided  ^'  that 
the  principal  should  appear,  at  the  proper  time,  in  the  cir- 
cuit court,  not  depart  without  leave,  and  abide  the  judgment 
and  order  of  said  court,  or  pay  such  sums  of  money,  and  to 
such  persons,  as  was  adjudged  by  said  court  in  that  behalf.'^ 

This  position  is  not  tenable.  The  wording  of  the  bond 
neither  adds  to  nor  takes  from  the  recognizor  any  liability 
created  by  statute.  Where  a  bond  contains  more  or  less  than 
is  required  by  statute,  it  operates  and  has  the  force  and  ef- 
fect of  the  statute  authorizing  it.  If  the  bond  contains  less 
than  required  by  statute,  the  bondsmen  will  be  held  to  what 
it  should  have  contained ;  and  if  it  contains  more  than  re- 
quired by  statute,  the  measure  of  liability  would  be  to  the 
extent  defined  by  statute.  Section  1221,  R.  S.  1881.  Burr 
V.  Wilson,  50  Ind.  687. 

Under  the  assignment  of  errors  it  is  alleged  that  the  court 
erred  in  overruling  the  demurrer  to  the  third  paragraph  of 
the  separate  answer  of  the  appellee  David  Fletcher.  This 
paragraph  of  the  answer  pleaded  that  the  judgment  rendered 
against  the  principal,  Samuel  V.  Fletcher,  had  been,  and 
was,  fully  satisfied  when  the  suit  commenced.  No  reason  is 
assigned  by  the  appellant  why  this  was  not  a  sufficient  answer. 
It  was  certainly  sufficient  to  withstand  a  demurrer. 

We  find  no  error  in  the  case. 

The  judgment  is  affirmed,  with  costs. 

Filed  June  9,  1891. 
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No.  88. 

Alexandria  Mininq  and  Exploring  Company  v. 

Paint£b  et  al. 

Natubax  Qa& —  Unduly  Inerta^ing  Pretmre. — Burning  a  Ousiomer'a  Home. 
— D^edxve  Flue, — Contrihuiory  Negligence. — If  a  f arnisher  of  naturaf  gas 
negiigentlj  increase  the  pressare  of  gas  in  a  consumer's  pipe  so  beyond 
the  accustomed  pressure  that  it  overheats  the  stove  of  the  customer,  and, 
without  the  latter's  fault,  sets  fire  to  his  house  and  destroys  it,  he  is 
liable  to  the  consumer  thus  injured  for  the  amount  of  his  damages ; 
but  if  the  house  catch  fire  by  reason  of  a  defective  flue,  then  the  fur- 
nisher of  the  gas  is  not  liable,  although  the  consumer  had  no  notice 
of  the  defect;  and  it  is  error  to  refuse  to  so  instruct  the  jury  at  the  re- 
quest of  the  furnisher. 

Same. — Failure  to  Ihy  for  Oas  Furnished. — Tregpaster. — The  furnisher  of  the 
gas  can  not  escape  liability  on  the  ground  that  it  was  the  contract  be- 
tween him  and  the  consumer  that  if  a  bill  for  gas  furnished  was  not 
paid  when  due,  the  former  had  the  right  to  cut  off  the  supply  of  gas, 
and  that  the  fire  occurred  after  the  bill  was  due  and  before  it  was  paid. 
In  such  an  instance  the  consumer  is  not  a  trespasser. 

8amx. — Subsequent  Vendee  not  Liable. — Aesumption  of  Vendor's  LiabUiiies. — 
Evidence. — A  person  who  has  purchased  the  plant  of  the  furnisher  after 
the  fire  has  occurred  is  not  liable  for  the  damages ;  and  the  contract  of 
purchase  is  inadmissible  in  evidence,  even  though  the  purchHser  as* 
sumes  in  the  contract  all  liabilities  ol  the  vendor — no  allegation  of 
such  assumption  being  in  the  complaint. 

Venire  db  Novo.—  Use  of  Flurol  "Drfendanis.^^'-Only  One  Defendant  Found 
AgaineL — The  use  of  the  word  '*  defendants,'' when  there  is  more  than  one, 
followed  by  the  name  of  only  one  defendant,  does  not  render  the  ver- 
dict so  uncertain  as  to  entitle  the  defendant  named  to  a  venire  de  novo. 

Same. — Failure  to  Find  Against  aU  the  Defendants. — If  the  finding  is  against 
one  of  several  defendants  by  name,  the  omission  to  find  in  favor  of  the 
other  defendants  is  not  ground  for  a  venire  de  novo. 

Pabtnership  — Partners  Individually  Liable  for  Tort. — In  an  action  as^ainst 
a  partnership  firm  for  a  tort,  the  individual  members  of  the  partnership 
may  be  held  liable  for  the  injury. 

From  the  Madison  Circuit  Court. 

if.  S.  Robinson,  J.  W.  Loveti  and  8.  M,  Keltner,  for  ap- 
pellant. 

C.  L.  Henry,  E,  E.  Hendee  and  H,  C,  Ryan,  for  appellees, 

Reinhard,  J. — ^The  complaint  in  this  action  is  as  follows : 
^*  The  plaintiffs^  Alfred  M.  Painter  and  Samantha  Painter, 
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complain  of  the  defendants,  Alexandria  Mining  and  Explor- 
ing Company,  Samuel  E.  Young,  Joseph  J.  Pickard,  Arthur 
E.  Harlan,  and  Edward  B.  Chamness,  and  say :  That  on 
the  19th  day  of  November,  1887,  the  plaintiffs  were  the  own- 
ers in  fee  of  the  following  real  estate  in  Madison  county,  in 
the  State  of  Indiana,  to  wit :  Lot  No.  6  (six),  in  the  town 
of  Alexandria,  on  which  was  situated  a  dwelling-house  of 
the  value  of  $1,200;  that  on  said  day,  and  for  a  long  time 
prior  thereto,  the  defendants,  under  the  firm  name  and  style 
of  J.  J.  Pickard  &  Co.,  were  running  and  operating  a  nat- 
ural gas  well  and  a  natural  gas  plant  in  said  town,  for  the 
purpose  of  furnishing  the  residents  of  said  town  with  natural 
gas,  for  heating  and  illuminating  purposes ;  and  for  that  pur- 
pose had  their  pipes,  regulators,  and  other  apparatus,  laid 
and  placed  in  and  along  the  streets  of  said  town  ;  that  at 
said  date,  and  for  many  months  prior  thereto,  the  plaintiffs 
occupied,  as  a  residence,  the  dwelling-house  situated  on  said 
lot,  and  on  said  day  were  living  therein,  together  with  other 
members  of  their  family ;  and  on  said  day,  and  prior  thereto, 
these  plaintiffs  were  customers  of  the  defendants,  and  under 
contract  with  the  defendants  under  the  name  of  J.  J.  Pick- 
ard &  Co.,  had  their  stoves  in  said  residence  connected  with 
said  natural  gas  mains,  and  were  using  natural  gas  in  said 
residence  from  said  mains  and  pipes  for  heating  two  stoves ; 
and  on  said  date  the  defendants,  by  themselves,  their  agents 
and  employes,  had  the  pressure  of  gas  in  their  said  mains 
and  pipes  in  said  town  as  high,  or  higher,  than  the  same 
should  and  ought  to  have  been  kept,  and  at  the  pressure  where 
it  had  been  maintained  for  several  weeks,  and  to  which  pres- 
sure, these  plaintiffs  and  other  consumers  had  been  accus- 
tomed ;  that  on  said  day  the  defendants,  by  themselves,  their 
agents  and  employees,  without  any  notice  to  these  plaintiffs, 
and  without  any  knowledge  or  information  on  their  part, 
negligently,  recklessly,  carelessly,  and  unskilfully,  and  with- 
out due  regard  to  the  safety  of  the  property  and  lives  of 
these  plaintiffs,  and  other  citizens  of  said  town,  increased  the 
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pressure  of  the  gas  on  said  gas  mains  and  pipes  to  double 
that  at  which  it  had  been  kept  and  maintained  ;  and  by  reason 
of  said  careless  and  negligent  conduct  of  the  defendants, 
their  agents  and  employes,  the  fire  that  was  burning  in  one 
of  plaintiff ^s  stoves  in  said  residence,  with  natural  gas  from 
the  said  mains  and  pipes  of  the  defendants,  was  so  increased 
and  intensified,  ail  without  notice  to,  or  knowledge  on  the 
part  of,  plaintiffs,  that  the  stove  was  heated  to  a  red-hot  con- 
dition, and  the  blaze  and  flames  therefrom  passed  up  through 
the  stovepipe  and  into  the  chimney  above,  heating  the  same 
to  such  an  extent  that  the  timbers  and  other  material  of  said 
building,  and  other  articles  of  property  near  to  said  stove, 
stovepipe,  and  chimney  were,  by  reason  and  on  account 
thereof,  set  on  fire,  and  the  said  residence,  and  all  the  per- 
sonal property  aforesaid  situated  therein,  were  thereby,  and 
by  reason  thereof,  burned  and  destroyed  by  fire,  to  the  dam- 
age of  plaintiffs  in  the  sum  of  $2,000,  all  without  any  fault 
or  negligence  on  the  part  of  plaintiffs.  Wherefore  plain- 
tiffs pray  judgment  against  the  defendants  for  the  sum  of 
$2,000,  and  for  all  other  necessary  and  proper  relief." 

The  appellant  demurred  to  the  complaint,  and  for  cause 
alleged  that  the  same  did  not  state  facts  sufficient  to  consti- 
tute a  cause  of  action  against  the  appellant. 

The  demurrer  was  overruled  and  an  exception  saved.  The 
overruling  of  the  demurrer  is  the  first  error  assigned. 

The  specific  objection  which  the  appellant  urges  to  the 
complaint  is,  that  it  does  not  show  with  sufficient  certainty 
that  the  appellees  were  free  from  contributory  negligence. 

We  think  the  complaint  sufficiently  shows  that  the  injury 
was  caused  by  the  negligence  of  the  defendants,  and  the 
general  averment  that  it  all  occurred  without  any  fault  or 
negligence  of  the  plaintiffs  is  sufficient  to  overcome  the  ob- 
jection urged.  Oity  of  Elkhart  v.  Witmanj  122  Ind.  638 ; 
Oity  of  Columbtia  v.  Straasnery  124  Ind.  482. 

The  demurrer  was  properly  overruled. 

The  defendants  answered  by  the  general  denial,  and  upon 
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issues  thus  joiued,  the  cause  was  submitted  for  trial  to  m 
jury  who  returned  the  following  verdict : 

'^  We^  the  jury,  find  for  the  plaintiffs  as  against  the  de- 
fendants, the  Alexandria  Mining  and  Exploring  Company, 
and  assess  the  damages  at  $600." 

There  was  a  motion  by  all  the  defendants  for  a  penire  de 
novo.  The  court  sustained  the  motion  as  to  all  the  defend- 
ants but  the  appellant,  and  overruled  the  motion  as  to  it. 
This  ruling  constitutes  the  second  alleged  error. 

It  is  insisted  by  the  appellant  that  the  verdict  ^^  is  so  un- 
certain and  ambiguous  that  the  court  could  not  render  judg- 
ment upon  it." 

This  ambiguity,  the  appellant  claims,  consists  in  the  use 
of  the  word  defendants  in  place  of  defendant.  There  can  be 
no  uncertainty  or  ambiguity  in  the  meaning  of  the  verdict. 
It  is  quite  clear  that  the  jury  found  only  against  the  one 
defendant,  and  the  use  of  the  plural  noun  instead  of  the  sin- 
gular was  evidently  a  mere  clerical  error. 

The  omission  to  find  in  favor  of  of  against  the  other  de- 
fendants is  not  a  ground  for  a  venire  de  novo.  Such  a  motion 
will  not  be  sustained  simply  because  there  was  an  omission 
to  find  upon  some  of  the  issues.  Board,  etc.,  v.  Pearson,  120 
Ind.  426. 

Nor  is  there  any  ground  for  the  claim  that  the  theory  of 
the  complaint  is  that  the  defendant's  were  sued  as  partners, 
and  not  as  individuals,  and  that  hence  there  could  only  be  a 
joint  verdict  or  none  at  all.  Because  the  complaint  alleges 
that  the  plant  was  operated  by  the  defendants  under  the  firm 
name  of  J.  J.  Pickard  &  Co.,  is  no  reason  why  the  individual 
members  engaged  in  the  alleged  ii^ury  could  not  be  held  as 
tortfeasors. 

We  think  the  court  committed  no  error  in  overruling  this 
motion. 

The  court  rendered  judgment  on  the  verdict  against  the 
appellant. 

A  motion  by  the  appellant  for  a  new  trial  was  overruled, 
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and  the  ruling  excepted  to.  The  overruling  of  the  motion 
for  a  new  trial  is  the  third  and  last  of  the  alleged  errors. 

One  of  the  reasons  assigned  for  a  new  trial  was  that  the 
evidence  wsa  insufficient  to  sustain  the  verdict. 

It  is  insisted  that  the  verdict  can  not  be  sustained  because 
the  evidence  shows  that  appellees  were  using  gas  in  their 
heating  stove  without  having  first  obtained  the  consent  of  the 
appellant  or  the  other  defendants,  and  that  this  constituted 
the  appellees  trespassers^  and  they  could  therefore  recover  no 
damages. 

The  appellees  had  a  written  contract  with  J.  J.  Pickard 
&  Co.,  which  provided,  among  other  things,  that  Painter 
agreed  to  use  the  gas  according  to  the  rules  and  regulations 
of  the  company,  which  were  made  a  part  of  the  contract. 
One  of  the  rules  was  that  the  firm  reserved  the  right  to  shut 
off  the  supply  of  gas  for  non-payment  of  bills  when  due. 
The  bills  were  payable  on  the  3d  day  of  each  month,  and  ap- 
pellees had  not  paid  for  the  use  of  any  gas  in  the  heating- 
stove,  but  in  the  cooking-stove  only. 

We  do  not  think  it  necessarily  follows  from  this  that  ap^ 
pellees  were  trespassers.  They  were  indebted  to  the  firm 
for  the  use  of  the  gas,  and  the  rules  and  regulations  also  pro- 
vided that  ten  per  cent,  additional  would  be  added  if  bills 
were  not  paid  according  to  rules  and  regulations,  and  the 
supply  would  be  shut  off  till  payment  was  made. 

There  is  nothing  in  the  rules  to  prevent  the  appellees  from 
using  additional  gas  for  other  stoves,  and  it  is  evident  that 
the  appellees  were  using  gas  with  the  consent  of  the  firm  of 
J.  J.  Pickard  &  Co.     They  were,  therefore,  not  trespassers. 

Other  defects  in  the  evidence  are  claimed  to  exist,  but  as 
the  cause  will  have  to  be  reversed  on  other  questions,  we 
need  not  further  consider  the  evidence. 

At  the  proper  time  the  appellant  asked  the  court  to  give 
the  jury  a  special  instruction  prepared  by  its  counsel,  to  the 
effect  that  if  the  appellees  caused  an  unsafe  and  defective 
flue  to  be  built  in  their  house,  and  if  this  defective  flue  was 
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the  cause  or  contributed  to  the  accident^  the  jury  should 
find  for  the  defendants.  The  court  modified  this  instruction 
by  inserting  the  clause^  ^'  and  plairU^s  had  knowledge 
thereof/^  thus  instructing  the  jury,  in  efiect^  that  although 
the  appellees  had  built  a  defective  flue  which  contributed  to 
the  iujury^yet,  unless  they  had  knowledge  of  such  defect, 
the  defendants  would  still  be  liable. 

This  ruling  of  the  court  can  not  be  sustained.  If  the 
appellees  had  constructed  a  dangerous  or  defective  flue 
through  their  own  ignorance^  or  that  of  the  mechanic  who 
may  have  built  the  same,  and  this  defective  condition  con- 
tributed to  the  injury,  we  do  not  see  by  what  rule  the  ap- 
pellees would  be  excused  for  their  contributory  negligence. 
Nothing  is  better  settled  in  this  State  than  the  rule  that  no 
action  can  be  maintained  for  damages  on  account  of  negli- 
gence if  the  negligence  of  the  plaintifl^  himself  has  con- 
tributed to  the  injury. 

The  word  negligence  implies  in  itself  that  there  is  not, 
necessarily,  freedom  from  ignorance  by  one  who  is  guilty  of 
it.  The  appellees  were  bound  to  know  that  there  was  such 
a  defect  in  the  flue  as  to  make  it  dangerous,  if  such  was  the 
case.  There  was  evidence  tending  to  prove  that  there  was 
such  a  defect  in  the  flue  through  which  the  fire  ignited  the 
building,  and  although  the  evidence  was  conflicting  upon 
this  point,  the  appellees  had  a  right  to  have  the  jury  in- 
structed in  the  law  by  assuming  a  hypothesis  most  favorable 
to  them,  leaving  it  to  the  jury  to  determine,  of  course, 
whether  or  not  that  hypothesis  was  the  correct  one  under 
the  evidence. 

During  the  progress  of  the  trial  the  appellees  introduced 
in  evidence  an  article  of  agreement  between  the  firm  of  J.  J. 
Pickard  &  Co.,  on  the  one  hand,  and  the  Alexandria  Mining 
and  Exploring  Company,  on  the  other,  purporting  to  be  a 
transfer  by  said  firm  of  all  their  title  and  interest  in  and  to' 
the  gas  mains,  pipes  and  other  property  connected  there- 
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withy  and  the  right  of  way  in  the  streets  and  alleys  of  the 
town,  to  the  appellant. 

This  agreement  was  taken  from  the  minutes  of  the  appel- 
lanty  and  shows  it  was  dated  January  19,  1888.  The  fire 
occurred  November  19,  1887,  and  this  action  was  com- 
menced December  27,  1887,  so  that  the  contract  was  made 
not  only  after  the  fire,  but  also  after  the  commencement  of 
this  action. 

The  appellant  objected  to  this  evidence  on  account  of  its 
incompetency  and  immateriality,  and  because  it  did  not  tend 
to  establish  any  of  the  issues  in  the  cause,  and  showed  on  its 
fiice  that  it  was  a  record  made  after  the  suit  was  commenced. 

In  support  of  the  competency  of  the  evidence  counsel  for 
appellees  made  to  the  court  below,  and  refer  this  court  to, 
the  following  statement : 

^'  This  simply  shows  the  final  closing  up  of  the  partner- 
ship arrangement ;  and  then  we  desire  to  show  it  for  another 
reason,  and  that  is  that  Mr.  Painter  was  one  of  the  parties ; 
that  he  was  a  member  of  the  firm  of  J.  J.  Pickard  &  Co., 
and  this  shows  that  the  Alexandria  Mining  and  Exploring 
Company  took  the  thing  all  in  their  own  hands  and  assumed 
all  the  liabilities  of  this  suit." 

The  evidence  was  admitted,  over  the  objection  and  excep- 
tion of  the  appellant. 

We  think  this  was  error.  We  do  not  see  how  this  agree- 
ment between  the  defendants,  made  long  after  this  action  was 
commenced,  could  be  material  or  could  tend  to  prove  any 
issue  in  the  case.  The  factthatthe  firm  of  J.  J.  Pickard  & 
Co.  had  sold  their  interest  to  the  appellant  was  not  in  issue. 
The  fact  that  appellant  had  assumed  all  tho  liabilities  of  J. 
J.  Pickard  &  Co.,  including  whatever  damages  might  be  re- 
covered in  the  present  action — a  provision  contained  in  the 
article  of  agreement — was  just  as  little  in  issue,  and,  besides, 
was  calculated  to  prejudice  the  appellant's  case  by  impress- 
ing upon  the  jury  the  notion  that  ap{)ellant  had  thus  ad- 
Vol.  1.— 38 
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mitted  some  liability.  Whatever  liability  there  was,  existed 
before  this  agreement  was  made,  and  could  not  be  fixed  by 
any  statements  in  this  article.  Nor  did  it  tend  to  prove  who 
was  operating  the  gas  plant  at  the  time  of  the  fire.  It  was 
simply  a  private  agreement  between  the  parties  for  a  trans- 
fer of  property  after  the  injury  complained  of.  It  contained 
no  admission  by  any  of  the  parties  to  the  suit  which  was 
proper  or  material  evidence  against  such  party.  It  can  not 
be  said  that  appellant  was  not  harmed  by  the  evidence.  It 
would  naturally  have  a  tendency  to  mislead  the  jury  and 
prejudice  the  case.  The  evidence  should  have  been  ex- 
cluded. 

Other  alleged  errors  relied  upon  have  either  been  disposed 
of  by  what  has  already  been  said,  or  are  such  as  will  proba- 
bly not  arise  again  in  another  trial.  We  will,  therefore,  not 
extend  this  opinion  further.  The  motion  for  a  new  trial 
should  have  been  sustained. 

The  judgment  is  reversed,  at  the  costs  of  appellees,  and 
the  cause  is  remanded,  with  instructions  to  the  court  below 
to  sustain  the  appellant's  motion  for  a  new  trial,  and  for 
further  proceedings  in  accordance  with  this  opinion. 

KoBiNSON,  J.,  took  no  part  in  this  decision. 

Filed  June  10, 1891. 


No.  221. 
McCORMICK,  EXECUTOB,  V.  Mc€!ORMICK. 

Pabent  and  Child. — Domestic  Servioe  Rendered  by  CkUd. — Compenaatiau — 
Where  the  child,  after  reaching  majority,  resides  with  the  parent  as  a 
member  of  the  family^  rendering  services  for  the  family,  the  law  does 
not  imply  an  obligation  on  the  part  of  the  parent  to  pay  for  such  sery- 
ices ;  on  the  contrary,  the  presumption  is  that  no  pecuniary  compen- 
sation as  wages  is  to  be  paid.  But  an  obligation  of  the  parent  to  pay 
for'services  so  rendered  may  be  created  by  express  contract,  or  an  obli- 
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gation  for  reasonable  compensatioa  may  be  inferred  from  circumstanoes 
shown  tending  to  rebut  such  presumption. 

From  the  Miami  Circuit  Court. 

8.  D.  Oarpenter,  for  appellant. 

W,  C.  Bailey  and  /.  T.  Oox,  for  appellee. 

Black,  J. — This  was  a  claim  filed  by  the  appellee,  Mar- 
garet A.  McCormick,  against  the  estate  of  David  McCor- 
mick, deceased,  for  services  as  housekeeper  for  the  testator, 
and  for  nursing,  waiting  upon,  and  taking  care  of  the  testa- 
tor's wife. 

There  was  a  special  verdict,  in  substance,  as  follows: 
The  testator  died  on  the  12th  of  March,  1889,  and  the  ap- 
pellant is  the  executor  of  his  will.  The  appellee,  at  the  time 
of  the  trial,  which  was  about  eight  months  after  the  death 
of  the  testator,  was  about  thirty-eight  years  of  age.  For 
about  thirteen  years  previous  to  the  testator's  death  the  ap- 
pellee did  the  housework  for  him  and  waited  upon  and  cared 
for  his  wife,  until  the  death  of  said  wife,  and  afterwards  un- 
til the  death  of  the  testator.  The  appellee's  services  were 
worth  J1.65  for  each  and  every  week  of  that  period.  The 
testator,  after  the  making  of  his  will,  ^^  recognized  the  jus- 
tice of  plaintiff's  claim,  and  said  he  intended  to  have  her 
compensated  for  her  services."  The  appellee  is  the  daughter 
of  the  testator,  ^^  but  we  find  that  the  facts  and  circumstances 
surrounding  the  transaction  overcome  and  rebut  the  pre- 
sumption, arising  from  the  relationship  of  the  parties,  that 
no  compensation  was  intended.  We  find  from  the  facts  and 
circumstances  of  this  case,  and  the  statements  of  the  deceased, 
David  McCormick,  that  such  services  were  rendered  by  the 
plaintiff,  Margaret  McCormick,  intending  to  receive  com- 
pensation therefor,  and  that  such  services  were  rendered  at 
the  request  of  said  David  McCormick,  and  were  accepted 
by  said  David  McCormick  intending  to  compensate  said 
Margaret  McCormick,  plaintiff  herein,  for  her  said  serv- 
ices."   No  payments  had  been  made  '^on  said  indebted- 
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ness/'  The  decedent,  on  the  10th  of  December^  1888,  made 
his  will,  in  which  he  provided  that,  after  the  payment  of  his 
debts,  his  property  should  be  equally  divided  among  all  his 
children.  At  the  time  he  signed  his  will  he  stated  that  he 
intended  to  give  the  appellee  five  hundred  dollars  more  than 
the  other  children,  for  keeping  house  for  him,  but  that  he 
would  not  put  it  in  the  will. 

In  the  formal  conclusion  of  the  verdict  the  appellee's 
damages  were  assessed  at  five  hundred  and  fourteen  dollars 
and  eighty  cents,  for  which  sum  the  court  rendered  judg- 
ment in  her  favor,  after  overruling  appellant's  motion  for 
judgment  on  the  verdict,  his  motion  for  a  venire  de  novo,  and 
his  motion  for  a  new  trial. 

Where  the  child,  after  reaching  majority,  resides  with  the 
parent  as  a  member  of  the  family,  rendering  services  for  the 
parent,  the  law  does  not  imply  an  obligation  on  the  part  of 
the  parent  to  pay  for  such  services ;  on  the  contrary,  the 
presumption  is  that  no  pecuniary  compensation  as  wages  is 
to  be  paid.  But  an  obligation  of  the  parent  to  pay  for 
services  so  rendered  may  be  created  by  express  contract,  or 
an  obligation  for  reasonable  compensation  may  be  inferred 
from  circumstances  shown  tending  to  rebut  such  presump- 
tion. Resor  v.  Johnson,  1  Ind.  100 ;  House  v.  Houae^  6  Ind. 
60;  Adams  v.  Adams,  23  Ind.  50;  Smith  v.  Denman,  48 
Ind.  65 ;  Botts  v.  FuUz,  70  Ind.  396 ;  HUbish  v.  m^ish,  71 
Ind.  27. 

"  This  presumption  may  be  rebutted  by  an  express  con- 
tract to  pay,  and  a  recovery  may  be  had  upon  the  contract, 
or  it  may  be  rebutted  by  facts  and  cireumstances  which  ex- 
clude the  intention  on  the  part  of  such  persons  that  the  *  * 
services  rendered  were  gratuitous,  and  raise  an  inference  that 
compensation  was  intended,  and  in  justice  and  fairness  un- 
der the  circumstances  they  ought  to  have  made  a  contract  to 
pay  ;  under  such  circumstances  the  law  will  imply  a  contract 
and  require  payment."     Hill  v.  Hill,  121  Ind.  255. 

Where  in  equity  and  good  conscience  money  is  due  for 
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services,  the  law  implies  a  promise  to  pay  therefor.  It  is 
not  necessary  that  the  parties  should  state  to  each  other  their 
understanding  that  compensation  is  to  be  made  for  the  serv- 
ices ;  nor  is  it  necessary  that  there  should  be  an  understand- 
ing that  any  definite  amount  shall  be  paid. 

No  precise  rule  can  he  stated  as  to  what  circumstances 
will  raise  an  implied  contract  to  pay  for  services  rendered 
by  an  adult  person  for  his  parent. 

The  special  verdict  before  us  shows  that  the  appellee,  the 
daughter  of  the  testator,  performed  continuous  valuable  serv- 
ices for  the  testator  and  his  wife  for  a  period  commencing 
some  years  after  the  appellee  reached  majority,  and  the  value 
of  the  services  is  stated.  It  is  found  that  the  services  were 
rendered  by  her  intending  to  receive  compensation  therefor, 
and  that  they  were  rendered  at  the  request  of  the  testator, 
and  were  accepted  by  him,  intending  to  compensate  her  there- 
for; that,  during  the  performance  of  the  services,  he  said  he 
intended  to  have  her  compensated  therefor ;  that  he  stated 
that  he  intended  to  give  her,  for  keeping  house  for  him,  a 
certain  amount,  upon  which  the  assessment  of  damages  seems 
to  have  been  based,  and  that  no  payment  had  been  made  for 
the  services. 

The  court  below  having  determined  that  the  facts  found 
authorized  a  judgment  for  the  appellee,  we  will  not  disturb 
that  conclusion. 

The  verdict  was  not  so  defective  or  uncertain  that  a  judg- 
ment could  not  be  rendered  on  it.  It  was  sustained  by  suf- 
ficient evidence,  and  was  not  contrary  to  law. 

The  judgment  is  affirmed,  with  costs. 

FiM  Jane  10, 1891. 
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No.  228. 
ElLEBAEGEB  V.  SWIGGETT  ET  Ali. 

Pabxnt  AVB  CniLD.'-IAabUUy  qf  Bjorent  for  Ooodt  FSimuhed  to  CkSd.— 

A  parent  is  liable  lor  goods  furnished  to  his  child  at  his  instance  and 

request,  although  the  child  is  of  fall  age. 
iNBTBUonoNS. — i^ticliee. —Instructions  not  properly  brought  into  the  nc- 

ord  bj  a  bill  of  exceptions,  or  as  provided  bj  sections  533,  535,  &  S. 

1881,  will  not  be  considered  on  appeal. 

From  the  Henry  Circuit  Court. 

J,  M.  Morris^  for  appellant. 

D.  W.  MaaoUy  W.  N.  Harding  and  A.  R,  Hovejfy  for  ap- 
pellees. • 

New,  C.  J. — This  was  an  action  instituted  before  a  justice 
of  the  peace  by  the  appellees  against  the  appellant,  to  re- 
cover the  value  of  goods,  wares,  and  merchandise  sold  and 
delivered  by  the  former  to  the  latter. 

Before  the  justice  there  was  a  judgment  by  de&ult  against 
the  appellant  for  ^3.60  and  costs. 

Upon  appeal  to  the  circuit  court  by  the  appellant,  there 
was  a  trial  by  jury,  with  a  verdict  and  judgment  for  the  ap- 
pellees in  the  sum  of  $50.50. 

A  motion  for  a  new  trial  was  made  by  the  appellant,  which 
was  overruled  by  the  court  and  an  exception  saved.  The  over- 
ruling of  this  motion  is  assigned  as  error  by  the  appellant. 

The  first  reason  given  for  a  new  trial  is  that  the  verdict 
is  not  sustained  by  sufficient  evidence. 

The  contention  of  the  appellant's  counsel  is  that  most  of 
the  goods  were  furnished  by  the  appellees,  not  to  the  appel- 
lant, but  to  his  son  Charles  E.  Ellebarger  wh^  he  was  of 
full  age,  and 'that,  therefore,  as  to  the  goods  so  furnished, 
there  can  be  no  recovery  against  the  appellant. 

The  liability  of  a  parent  to  support  his  child  ceases,  ordi- 
narily, when  the  latter  becomes  of  full  age.  A  parent  would 
not  be  bound,  even  by  his  express  promise,  to  pay  for  goods 
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furnished  to  his  child  after  he  became  of  age  and  before  the 
making  of  the  promise^  unless  the  goods  were  furnished  at 
the  request  of  the  parent.  If  furnished  at  his  request  he 
would  be  bound.  1  Parsons  Contracts  (5th  ed.)^  311 ;  Ker- 
nodle  V.  Caldwell,  46  Ind.  153;  Loomia  v.  Newhall^  15  Pick. 
159.  It  will  be  seen  from  these  authorities  that  although  a 
child  is  of  full  age,  when  goods  are  furnished  to  him,  a  parent 
will  become  liable  for  the  price  thereof,  if  they  were  fur- 
nished at  his  instance  and  request.  This  view  is  not  in  con- 
flict with  the  case  of  White  v.  3Iann,  110  Ind.  74,  and  other 
cases  found  in  our  own  reports. 

This  is  the  theory  upon  which  the  appellees  sue  and  claim 
that  they  are  entitled  to  recover  against  the  appellant,  as  it 
seems  to  us,  from  a  careful  examination  of  the  evidence,  as 
also  from  the  form  of  the  complaint. 

There  was  evidence  from  which  the  jury  could  infer  that 
the  goods  in  controversy  were  furnished  by  the  appellees  to 
the  appellant's  son,  with  the  knowledge  and  at  the  request 
of  the  appellant.  That  was  a  question  of  fact  which  was 
decided  by  the  jury  against  the  appellant. 

The  evidence  on  that  point  is  conflicting,  but  we  can  not 
for  that  reason  disturb  the  verdict.  It  is  the  province  of 
the  jury*  to  weigh  the  evidence,  and  judge  of  the  credibility 
of  the  witnesses. 

One  of  the  specifications  of  error  is  that  the  court  erred 
in  giving  to  the  jury,  on  its  own  motion,  instructions  num- 
bered 1,  2,  3,  4,  and  6. 

Instructions  three  and  six  are  alone  referred  to  in  the 
brief  of  counsel  for  the  appellant. 

The  instructions  are  not  embraced  in  the  record,  and, 
therefore,  as  to  this  alleged  error,  no  question  is  presented 
for  our  decision. 

Instructions  are.  found  in  the  transcript,  but  there  is  no- 
thing to  show  that  they  were  excepted  to,  as  required  by 
section  635  of  the  code,  nor  is  it  shown  that  they  were  signed 
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by  the  judge^  and  filed  as  a  part  of  the  record^  as  required  by 
section  533  of  the  code. 

Id  the  bill  of  exceptions  we  find,  in  parenthesis,  the  words 
^'  Here  insert  instructions ;''  but  the  clerk,  in  making  the 
transcript,  omitted  to  copy  into  the  bill  of  exceptions,  at  the 
point  indicated,  or  elsewhere,  the  instructions  given  by  the 
court. 

It  follows,  that  the  instructions  have  not  been  brought  into 
the  record  either  by  a  bill  of  exceptions,  or  as  provided  by 
sections  533  and  535  of  the  code.  See  the  following  cases : 
Olds  v.  Deckman,  98  Ind.  162 ;  Cincinnaiij  etc,f  R.  W.  Co,  v. 
Lutes,  112  Ind.  276;  Butler  v.  Roberts,  118  Ind.  481 ;  Van 
Meter  v.  Bamett,  119  Ind.  35;  Clanin  v.  Fagan,  124  Ind. 
304. 

The  questions  and  answers  thereto,  objected  to  by  the  ap- 
pellant, were  not  improper.  The  facts  sought  to  be  elicited 
thereby  were  in  line  with  the  proposition  which  the  appel- 
lees were  seeking  to  maintain. 

The  judgment  is  affirmed,  with  costs. 

Filed  June  9,  1891. 
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ABBREVIATION. 

See  Pleading,  6. 

ACCEPTANCE. 

See  Sale,  8. 

ACCOUNTING. 
See  Guardian  and  Ward,  2. 

AFFIDAVIT. 
See  Decedents'  Estates,  6,  7 ;  New  Trial,  6. 

ALIENATION  OP  AFFECTIONS. 
See  HxTSBAND  and  Wife. 

AMENDMENT  OF  PLEADING. 
See  Pracjtice,  9. 

ANIMALS. 

1.  Bunning  <U  Large. — Impownding. — CompUanoe  with  StaiutC'^One  who 
relies  upon  section  2639,  B.  S.  1881,  for  his  authority  in  impounding 
an  animal  found  running  at  large,  must  show  a  strict  conipliance 
with  the  statute.  Fraaier  v.  (?oar,  38 

2.  Same. — Bendenee  of  DefendaiU. —  PUading. —  Answer. — Iruuffieieney. — To 
an  action  of  replevin  an  answer  showing  that  when  the  answer  was 
filed  the  defendant  was  a  resident  of  the  township  in  which  the  ani- 
mals were  taken  up  by  him,  but  without  showing  that  he  was  a  resi- 
dent of  the  township  at  the  t^me  of  the  taking  up  of  the  animals,  is 
insufficient.  Ih. 

3.  Same. — Retaking  Ponession  after  Commencement  of  Action  of  RepUom. — A 
retaking  of  possession  by  the  plaintiff  after  the  commencement  of  the 
action  of  replevin  is  no  bar  to  the  action.  Ih, 

4.  SamA.—Seetum  IB6S9,  R.  S.  1881,  UnrepeaUd.'Seclion  2639,  R.  S.  1881, 
is  not  repealed  by  the  act  of  March  7, 1887  (Acts  1887,  p.  38),  by  which 
it  is  made  the  duty  of  road  supervisors  to  cause  certain  specified  do- 
mestic animals  found  running  at  large  to  be  impounded.  lb. 

5.  Running  at  Large. — Impounding. — Animals  which  escape  from  an  en- 
closure in  which  they  have  been  placed  by  their  owner  for  the  pur- 
pose of  confining  them,  and  which  he  endeavors  to  recover  when  he 
learns  of  their  escape,  are  not  "  animals  running  at  large "  within 
the  meaning  of  the  act  of  March  7th,  1887  (Acts  1887,  p.  38),  making 
it  the  duty  of  road  supervisors  to  impound  animals  found  running 
at  large  upon  the  roads.  WoU  v.  JSiekokon.  S22 

APPEAL. 

See  Appellate  Court;  Practice,  5,  6,  13,  15,  19. 

Win  not  Lie  After  Receiving  Ih.rt  of  Judgment. — An  appeal  from  a  judgment, 
on  which  a  payment  has  been  received  by  the  appellant's  attorney, 
will  be  dismissed.  Seigel  v.  MeiMger,  367 

APPELLATE  COURT. 

1.  Instructions  Given  and  Refused. — Review  of — Record. — Signature  of  Judge. 
— Where  instructions  given  by  the  court  are  copied  into  the  tran- 
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script,  bat  do  not  appear  to  have  been  signed  by  the  judge,  filed,  or 
made  part  of  the  record  by  an  order  of  court,  and  are  not  inserted 
in  the  bill  of  exceptions,  the  Appellate  Court  will  not  consider  ques- 
tions arising  upon  the  instructions  given,  or  upon  the  refusal  ot  the 
court  to  give  instructions  requested.  Saton  ▼.  Hoover,  tio 

2.  Weight  cf  Enidencc — Where  there  is  evidence  tending  to  support  the 
verdict  of  the  court  below,  the  Appellate  Court  will  not  reverse  the 
judgment  on  the  weight  of  the  evidence. 

LiUcn  V.  Wright  SekoU  Township,  OS 

8.  Weight  of  Evidenee. — The  Appellate  Court  will  not  reverse  a  judgment 
upon  the  evidence,  in  either  a  civil  or  criminal  case,  if  the  evidence 
fairly  tends  to  sustain  it.  Van  Doken  v.  Slate,  lOS 

4.  I^ue^iee. — LutruetionB. — AppUoability  of  to  Evidenee, — Ceriifieatum  by  THtU 
Court. — I\-etumption. — A  certification  by  the  lower  court  under  section 
650,  R.  8.  1881,  that  the  instructions  given  were  applicable  to  ihe 
evidence  will  be  presumed,  on  appeal,  to  have  been  truthfully  made. 

GotUd  V.  O'iVW,  J44 

5.  Error  in  Overruling  Demurrer  for  Misjoinder. — Judgment  not  Reoersedfor. — 
A  judgment  will  not  be  reversed  for  erroneously  overruling  or  sus- 
taining a  demurrer  for  a  misjoinder  of  causes  of  action. 

OamaJum  v.  Chenoweth,  178 

6.  Improper  Admission  of  Material  Evidence. — Presumption. — Where  mate- 
rial evidence  has  been  improperly  admitted  it  will  be  presumed  that 
it  influenced  the  verdict  or  finding  unless  the  contrarv  clearly  appear. 

Medsker  v.  Pogue,  197 

7.  Instructions, — Record, — Instructions  not  filed  as  required  by  section  533, 
R.  S.  1881,  do  not  become  a  part  of  the  record.  A  recital  by  the  clerk 
that  the  instructions  were  given  is  not  sufiicient  to  bring  them  into 
the  record.  Beem  v.  Loekharty  SOS 

8.  Practice, — Reversal  on  Evidence, — When  WiUhe. — On  appeal  a  judgment 
will  not  be  reversed  on  the  evidence  if  such  evidence  at  all  tends  to 
sustain  the  verdict  or  finding  on  which  it  is  based;  but  where  the  ev- 
idence is  wholly  insufficient,  in  any  essential  particular,  to  support 
the  verdict  or  finding,  the  judgment  will  be  reversed. 

Louisville,  etc.,  R.  W,  Oo,  v.  Eves,  SS4^ 

9.  Evidence  not  in  Record, — Review, — The  Appellate  Court  will  not  pass 
upon  the  Question  whether  a  new  trial  should  have  been  granted  on 
the  ground  of  newly  discovered  evidence,  if  the  record  fails  to  show 
that  it  contains  all  the  evidence  given  on  the  trial. 

O'ow  V.  Brunson,  S68 

10.  Practice. — New  Trial. — Assignment  of  Error. — In  this  case  the  questions 
sought  to  be  raised  upon  the  ruling  of  the  trial  court  in  admitting 
certain  evidence,  and  in  refusing  to  strike  out  other  evidence,  are 
not  presented  by  the  assignment  of  error  in  overruling  a  motion  for  a 
new  trial.  Otiwein  v.  Jeffries,  S90 

11.  Conjliciing  Evidence. — Where  the  evidence  is  conflicting  the  Appellate 
Court  will  not  undertake  to  weigh  it,  but  will  Accept  that  which  the 
trial  court  deemed  credible  and  satisfactory.      Flowers  v.  McOann,  S59 

12.  Jurisdiction, — Amount  in  Controversy. — OrosK- Complain f, — In  an  action 
for  the  recovery  of  money  only,  where  the  amount  demanded  in  a 
cross-complaint  added  to  the  amount  of  the  judgment  exceeds  one 
thousand  dollars,  the  Appellate  Court  has  no  jurisdiction. 

Wysor  V  Johnson,  4^9 

13.  Same. — Sufficiency  of  Cross  Pleading. — The  sufficiency  of  the  cross-com- 

Slaint  will  not  be  considered  in  determining  the  question  of  juris- 
iction.  lb. 
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14.  CompiainL — Suffieieney  of,— A  complaint  which  is  first  questioDed  on 
appeal  must,  to  justify  a  reversal  of  the  judgment,  wholly  omit  the 
averment  of  material  and  necessary  facts,  essential  to  the  existence 
of  the  cause  of  action  attempted  to  be  stated. 

MeAniru:h  v.  HamUlon^  4^9 

16.    Weight  of  Evident. — Where  there  is  evidence  fairly  tending  to  sustain 
the  verdict  of  the  jury  on  every  material  point,  the  verdict  will  not 
be  disturbed  merely  on  the  weight  or  sufficiency  of  the  evidence, 
.however  conflicting  the  evidence  may  be,  or  however  great,  appar- 
ently, may  be  the  preponderance  against  the  finding  or  verdict. 

Thmnas  v.  Griffin,  4^7 

16.  New  MaL— Weight  qf  Emdenee.— The  Appellate  Court  will  not  award 
a  new  trial  upon  the  mere  weight  or  preponderance  of  the  evidence. 

JeroMy.  Watkim,  4^6 

17.  Railroad  KUHng  Stock — Amount  in  Controtfeny, — Counier-Oaim — Al- 
though, in  an  action  of  tort,  the  amount  of  the  judgment  in  favor  of 
the  plain tifi*  is  less  than  fifty  dollars,  yet  if  the  defendant  pleads  a 
counter-claim  demanding  a  judgment  for  more  than  that  amount, 
although  such  counter-claim  can  not  be  allowed  in  such  a  case,  the 
Appellate  Court  has  jurisdiction  of  the  cause,  on  an  appeal  by  the 
defendant.  Lake  Shore,  etc,  R.  W.  Co,  v.  VanAuken,  49IS 

18.  Motion  to  Supprest  Deposition  or  Amend  a  Heading, — A  motion  to  sup- 
press a  deposition  or  to  amend  a  pleading  can  not  be  assigned  as  an 
independent  error  in  the  Appellate  Court.      Fleming  v.  MeCUifiin,  637 

19.  Same. — Demurrer. — Ezeeption. — Failure  to  Take. — On  appeal  it  must  ap- 
pear of  record  that  an  exception  was  taken  to  the  ruling  on  a  demur- 
rer to  make  such  ruling  available  for  review.  lb. 

20.  Pfodiee. — B^ueal  af  Tnetruetion. — Record. — The  refusal  of  an  instruction 
requested  can  not  be  assigned  as  error  where  the  record  does  not  show 
that  the  instruction  was  requested.  Heiney  v.  Qarretson,  54S 

21.  Same. —  Venire  de  Novo, — Overruling  Motion, — Independeni  Error. — The 
overruling  of  a  motion  for  a  venire  de  now  presents  no  question  on 
appeal,  unless  it  is  assigned  as  independent  error.  Ih. 

22.  Weight  cf  Evidence. — The  Appellate  Court  will  not  reverse  a  judgment 
on  the  weight  of  the  evidence.  Maiiler  v.  Sfrangmeier,  566 

23.  Inttruetione, — Pradiee. — Instructions  not  properly  brought  into  the  rec- 
ord by  a  bill  of  exceptions,  or  as  provided  oy  sections  533,  535,  R.  8. 
1881,  will  not  be  considered  on  appeal.  EUebarger  v.  Swiggett,  698 

ARGUMENT  OF  COUNSEL. 
See  Pbactice,  13. 

ARSON. 
See  Criminal  Law,  2. 

ASSESSMENT. 
See  Taxes. 

ASSIGNMENT  FOR  BENEFIT  OF  CREDITORa 

1.  Amanor  Unable  to  Make  Selection  of  Property  Claimed  as  Exempt  When  it 
i$  AporaiMd, — An  assignor  for  the  benefit  of  his  creditors,  who  has 
pointed  out  to  the  assignee  the  property  he  desires  to  be  set  aside  to 
nim  as  his  exemption,  snd  who  has  received  a  promise  from  such 
assignee  that  it  shall  be  so  set  aside  is  not  prevent<>d  from  claiming 
his  right  to  the  exemption  if  he  is  sick  ana  unable  to  attend  at  the 
time  and  place  the  property  is  appraised  ;  8nd,  after  the  property  is 
sold  by  the  assignt'e,  hemfly  maintain  a  petition  against  the  assignee, 
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to  have  the  amoant  of  his  exemption  allowed  him  in  cash  out  of 
the  assets  of  the  estate.  Dokerty  ▼.  Ramaejf,  SSO 

2.  Samt.—FrauMmU  2Van|^er  y  Btq^er^y.—j^voi^rfiofi.— The  fact  that  the 
assignor  has  fraudulently  transferred  a  sum  of  money  mach  more 
than  the  amount  of  his  exemption,  before  his  assignment,  but  for 
which  he  gives  his  assignee  an  order,  but  which  such  assignee  has  not 
recovered,  does  not  prevent  him  from  clsiming  his  exemption ;  nor 
can  he  be  compelled  to  take  his  exemption  out  of  the  property  thos 
fraudulently  transferred.  .  R. 

Deed,'-By  the  recording  of  a  deed  of  assignment  the  legal  title  to  all 
the  property  owned  by  the  assignor  at  the  time  becomes  vested  in  the 
assignee  for  the  benefit  of  the  creditors,  including  all  property  that 
may  have  been  sold,  conveyed  or  assigned  by  the  assignor  with  the 
intent  to  defraud  his  creditors.  /6. 

ASSIGNMENT  OF  ERROR. 
See  Practice,  19. 

ASSIGNMENT  OF  POLICY. 
See  LiFK  iNsuiujrcs. 

ASSIGNOR  AND  ASSIGNEE. 

See  Assignment  for  BENsriT  of  Creditobs. 

ATTORNEY  AND  CLIENT. 

J .  AUo7  ney^a  Fee. — Statute  of  LimitoHans. — EatablishmerU  of  Lien  up&n  Judg^ 
ment. — Where  an  attorney  renders  services  in  a  suit,  on  the  promise 
of  his  client  that  he  shall  be  paid  out  of  the  proceeds  of  the  judg- 
ment, and  acquires  no  lien  on  the  judgment  for  his  fees  by  a  com- 
pliance with  the  statute,  he  can  not,  after  his  claim  is  barred  in  a 
suit  at  law  by  the  statute  of  limitations,  prosecute  a  suit  in  eqnity  to 
have  a  lien  established  upon  the  judgment.        MeNagney  v.  i^roKr,  9S 

2.  Fees  are  Not  Costs, — Attomev's  fees  provided  for  in  a  contract  are  not 
costs,  nor  in  the  nature  of  costs.  They  form  a  part  of  the  cause  of 
action,  and  are  recovered  because  they  are  provided  for  in  the  con- 
tract sued  on.  Oroves  v.  WUes^  174 

3.  Authority  to  Bind  CUetU.--'AgreemeiU  that  a  New  IKcU  had  been  QrcaUed. — 
An  attorney  has  authority,  until  dischar^d  or  superseded  bv  another, 
to  bind  his  client  in  an  action^  or  special  proceeding,  by  his  agree- 
ment filed  with  the  clerk,  or  entered  upon  the  minutes  of  the  court 
He  may  bind  his  client  by  a  written  admission  entered  of  record 
that  a  new  trial  had  been  once  granted  in  the  cause  in  which  it  is 
filed,  although  the  transcript,  in  case  of  a  change  of  venue,  shows 
only  a  trial  and  judgment  duly  rendered.  Qarriyan  v.  Didxy,  4S1 

ATTORNEY'S  FEES. 
See  Attorney  and  Client,  1,  2;  Costs,  6 ;  pRiN«iPAii  and  Surety,  6. 

BANKRUPTCY. 

1.  Revival  of  Debt  Discharged  by. — New  Promise. — A  promise  in  these 
words:  "I  will  pay  the  note,"  is  a  Hiifficient  new  promise  to  revive 
a  debt  discharged  by  bankruptcy.  Hunt  v.  Jones,  545 

2.  Same. — Agent  of  (hediior. — The  discharged  debtor  may  be  bound  by  a 
new  promise  made  to  an  agent  of  the  creditor.  /6. 

BASTARDY. 
1.   Diamiasal  of  Prone/mtum.—  Note  —  Consideration. — Death  of  CftiU. — Where 
the  father  of  a  bastard  child  gi^es  to  the  mother  a  promissory  note 
for  the  purpose  of  maintaining  the  child  and  securing  the  dismissal 
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of  the  bastardj  proceeding,  the  death  of  the  child  shortly  after  its 
birth  will  not  defeat  the  collection  of  the  note  on  the  ground  of  a 
failare  of  consideration.  ManhaU  v.  Bell,  606 

%  Some. — Reduction  of  Judgment. — Section  996,  R.  8.  1881,  which  pro- 
Tides  that  the  judgment  may  be  redaced  by  the  court  upon  the  death 
of  the  child  hetore  the  expiration  of  the  time  limited  for  the  last 
payment,  does  not  provide  for  any  reduction  where  notes  are  given 
as  above.  *  lb. 

S.  Defendant  Not  Baying  Judgment, — Surety  Not  Liable. — If  the  defendant 
in  a  bastardy  case  performs  all  the  conditions  of  his  bond,  but  de- 
clines or  fails  to  pay  the  judgment  rendered  against  him^  and  goes 
to  prison  in  compliance  with  the  terms  of  the  judgment,  his  bonds- 
man is  not  liable  for  the  amount  of  the  judgment. 

jSate,  ex  rei,  v.  FUteher,  681 

4.  Same. — Fiea  of  FaymenL — A  plea  of  payment,  in  an  action  on  a  bas- 
tardy bond,  before  suit  is  brought  thereon,  is  a  valid  defence.         16. 

BILL  OF  EXCEPTIONS. 
See  New  Trial,  6 ;  Practice,  20  to  22. 

1.  Inttrueticni  to  Jury.^Exeeptioneto.Seetum6S6y  R.  S.  1881,  Ckmstrued.-^ 
Section  635,  B.  S.  1881,  providing  a  summary  method  for  reserving 
an  exception  to  the  giving,  or  the  refusal  to  give,  an  instruction  with- 
out a  bill  of  exceptions,  and  section  650,  K.  S.  1881,  providing  that 
papers  filed  in  a  cause  may  be  made  part  of  the  record,  by  order  of 
the  court,  relate  exclusively  to  civil  causes.       VanDohen  v.  State,  108 

2.  Same, — Lulruetions. — ExeeptioM  to. — Time  of  Taking. — Marginal  Nota- 
tiom. — Where  the  instructions  given  or  refused,  in  a  criminal  cause, 
are  brought  into  the  record  by  a  bill  of  exceptions,  but  it  is  not  shown 
that  the  exceptions  were  taken  at  the  proper  time,  there  being  only 
marginal  notations  not  dated,  no  questions  arising  upon  the  instruc- 
tions are  presented.  lb. 

8.  *^All  the  Teetimony." — A  statement  in  a  bill  of  exceptions  that  it  con- 
tains "  all  the  testimony  given  to  the  jury  "  is  not  sufficient  to  show 
that  it  contains  all  the  evidence  given  to  them. 

Sandford,  etc.,  Oo.  v.  MuBen,  »04 

i.  Prtemnption  as  to  Time  Qiven  for  Filing.^- Parol  Leave  to  File.— If  a 
bill  of  exceptions,  duly  signed,  but  without  date,  is  filed  at  any  time 
during  the  trial  term,  but  after  the  date  of  such  trial,  and  the  mo- 
tion for  a  new  trial  overruled,  it  will  be  presumed,  on  appeal,  that 
time  within  the  term  for  the  presentation  of  the  bill  to  the  judge  was 

given  by  parol  at  the  proper  time,  and  that  the  bill  was  presented  to 
im  within  the  time  so  allowed,  even  though  the  date  of  presenta- 
tion is  not  stated  in  the  bill.  Noblewille,  etc.,  Oo.  v.  Teter,  Sii 

BILL  OF  PARTICULARS. 
See  Pleading,  13, 14, 19. 

BONA  FIDE  PURCHASER 
See  PaoMissoBY  Note,  5, 6. 

BOND. 
See  Bastardy,  8, 4. 

BURDEN  OF  PROOF. 

See  C08T8, 1,  2;  Pboxibboby  Note,  10. 

CAEBIEB  AND  PASSENGER. 

See  Common  Carrifr 
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CAVEAT  EMPTOR 

See  Sai«b,5. 

CHANGE  OP  VENUR 

1.  Motion  to  Inue  an  EBeeiUum, — Upon  a  motion  to  usae  an  execntion  apoo 
a  judgment,  either  party  is  entitled  to  a  chan^  of  Tenne  from  the 
judge,  upon  filing  the  proper  affidavit ;  and  it  is  error  to  refoae  it. 

Jatejph  y.  Sehnepper^  154 

2.  Agroaneni  to  Qive  Juritdietiion, — ^A  change  of  venue  from  one  circuit 
court  to  another,  by  agreement,  gives  the  court  to  which  Uie  cause  is 
sent,  according  to  such  agreement,  jurisdiction  thereof. 

Qarrigan  v.  Dickey,  4^1 

3.  Failure  to  Perfeet  tn  Tme. — Clerk  Mideading  Party, — ^A  party  applying 
for  a  change  of  venue  is  bound  to  complete  it  within  the  time  aUowec^ 
and  can  not  allege  as  an  excuse  for  not  perfecting  it  within  time  that 
the  clerk  of  the  court  failed  to  notify  him  when  the  change  was 
granted,  according  to  his  agreement  to  do  so,  or  that  he  misl^  such 
party  in  stating  that  the  change  had  not  been  granted,  when,  in  fact, 
it  had  been.  Furry  v.  O'Cbnnor,  57S 

CHATTEL  MORTGAGE. 
See  Replevin,  13, 14. 

1.  Sale  by  Mortgagor  by  Fermission  of  Mortgagee, — Estcppd  of  Mortgagee, — 
Where  the  mortgagee  of  a  chattel  leaves  the  mortgaged  property  in 
the  possession  of  the  mortgagor  with  license  to  sell  the  same,  and 
stands  by,  without  obiection,  when  the  same  b  sold  at  public  sale  to 
one  who  has  no  actual  notice  of  the  mortgage,  he  and  his  assigns  are 
estopped  to  set  up  any  interest  in  the  property  Mainst  such  innocent 
purchaser.  &nediet  v.  Farlow^  260 

2.  Same. — Consideration.— In  such  case,,  the  purchaser  being  without  no- 
tice of  the  mortage,  the  fact  that  no  consideration  for  the  license  to 
sell  is  shown  is  immaterial.  lb, 

3.  Right  of  Possessian  Under,— The  mortgagee  of  a  chattel,  if  the  mort- 
Rage  does  not  specify  who  shall  keep  possession  of  it  until  the  debt 
becomes  due,  is  entitled  to  the  immediate  possession  of  such  chattel. 

Whitehead  v.  Coyle,  4^ 

4.  Same,—Sale,^Notiee  in  Writing  to  Mortgagor.—Sale  cf  Property  by  Mart- 
gagw. — If  a  chattel  mortgage  provide  for  a  sale  of  the  property  by  the 
mortgagee  upon  ten  days'  written  notice  first  given  to  "  the  grantor, 
his  agents  or  assigns,''  and  after  the  execution  of  the  mortgage  the 
mortgagor  sell  the  property,  a  sale,  without  a  written   notice  first 

§iven  ten  days  before  the  day  of  sale  to  the  purchaser,  is  void.    A  ten 
ays'  verbal  notice  to  the  purchaser  and  a  written  notice  for  the 
same  period  to  the  mortgagor  will  not  render  the  sale  valid.  lb, 

5.  De8criptum,—Suffieieney, — Surplusage, — A  description  in  a  chattel  mort- 
gage need  not  be  so  definite  and  certain  that  the  property  can  be 
identified  by  the  description  alone ;  but  if  it  will  enable  third  per- 
sons, aided  by  inquiries  which  the  instrument  indicates  and  directs 
to  identify  the  property,  it  U  sufficient  in  this  regard;  and,  if  the 
description  is  in  some  respects  inaccurate  or  erroneous,  those  parts 
may  be  rejected,  and  it  will  still  be  sufficient,  if  there  is  enough  left 
to  put  a  third  person  upon  his  guard,  and  to  lead  him  to  such  farther 
knowledge  as  will  save  him  from  loss.  Buck  v.  Young,  558 

CLAIM. 
See  Decedents'  Estates,  1  to  6. 
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COMMON  CARBIEB. 

Jt^uaal  cf  Pauawer  to  Pay  Train  Fare. — ExpuUion, — Bailroad-  companies 
have  the  right  to  charge  a  higher  rate  of  fare  when  paid  upon  the 
train  than  may  be  charged  for  a  ticket.  One  without  a  ticKet  who 
refuses  to  pay  the  regular  train  fare  may  be  expelled  from  the  train, 
but  no  more  force  must  be  used  than  necessary. 

EvanmUU,  etc,  R,  R.  Oo.  y.  GUmore,  4^8 

CONSIDERATION. 
See  Chattbl  Mortgage,  2 ;  I^lbading,  5. 

CONSTABLE. 

Action  on  Bond. — lAabiUty  for  Ehfenae  in  Oaring  for  Property  Daken  on  Exe- 
cution,— An  action  will  not  lie  on  the  bond  of  a  constable  to  recover  for 
services  rendered  in  caring  for  property  levied  upon  by  him,  whether 
the  levy  be  rightfully  made  upon  the  property  of  the  execution  de- 
fendanty  or  wrongfully  upon  the  property  of  a  third  person. 

Hickman  v.  SuUe,  ex  reL,  5£7 
CONTBACT. 

See  Parent  ahd  Child  ;  Pleading,  12 ;  Promissory  Note,  11 ;  Statute 
OF  Limitations,  2,  3;  Township  Trustee;  Vendor  and  Pur- 
chaser. 

1.  Construction. — InlenL — A  contract  is  to  be  enforced  according  to  its 
terms,  construed  so  as  to  apply  what  ma^  be  regarded  reasonably  as 
the  intention  of  the  parties.      Western  Union  Tu.  Co.  v.  TrumbvU,  121 

2.  SeparaU  Breaches — Action. — PUading. — Where  all  the  items  upon 
wnich  a  recovery  is  claimed  are  all^;ed  breaches  of  the  same  con- 
tract, it  is  not  necessary  that  there  should  be  a  separate  paragraph 
for  each  item,  but  all  may  be  embraced  in  one  by  assigning  each  item 
as  a  separate  breach.  Smiley  v.  Jjeweese,  Sll 

3.  Waiter  of  Performanee. — A  forfeiture  incurred  by  reason  of  a  failure 
to  perform  a  contract  within  the  time  stipulated  is  waived  by  the 
person  not  in  default,  after  the  forfeiture,  by  requesting  the  con- 
tractor to  resume  the  work  stipulated  for,  promising  to  pay  for  it 
when  done,  and  by  accepting  the  work  when  completed. 

Otimmi'ngB  v.  Penee^  S17 

4.  Same, —  Waiver. — Q^arUum  Meruit. — Couniei^-Claim. — Where  a  strict 
performance  of  a  contract  is  waived  an  action  on  the  contract  lies, 
and  need  not  be  brought  upon  muaUum  meruii.  The  failure  to  per- 
form according  to  the  terms  of  the  contract  may  be  compensated  for 
in  damages  by  way  of  counter-claim.  Ih. 

5.  Specific  Performanee. ^Quantum  Meruii. — If  there  has  been  an  agree- 
ment which,  in  all  its  essential  features,  amounts  to  an  enforceable 
contract,  a  party  may  sue,  in  some  instances,  in  case  of  a  violation 
of  such  contract,  either  for  a  specific  performance  or  for  damages 
for  a  breach  of  the  contract ;  but  when  the  elements  entering  into 
such  agreement  are  such  as  do  not  amount  to  an  enforceable  con- 
tract, or  one  the  violation  of  which  can  not  well  be  compensated  in 
damages,  and  one  of  the  parties  has,  in  good  faith  and  in  an  attempt 
to  carry  out  its  provisions,  rendered  services  or  delivered  articles  of 
value  to  the  other  party,  and  such  other  party  has  accepted  the 
same,  although  the  exact  terms  of  the  contract  can  not  be  legally 
enforced,  the  law  will  yet  hold  the  recipient  of  such  services  or 
articles  liable  for  their  value.  Taggari  v.  Teoanny,  SS9 

CONTBIBUTOBY  NEGLIGENCE. 

See  Instructions  to  Jury,  2 ;  Natural  Gas,  1 ;  Negligence,  3,  5,  12 ; 

Bailroad,  14  to  18. 
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CORPORATION. 

1.  Foreign. — FaUure  to  FiU  Statement  cf  Agei^z  AvAants, — Dmolved, — 
Suit  by  Receiver  no  ExeitM, — A  foreign  life  insurance  companj,  whose 
agent  takes  an  application  for  insurance  in  this  State,  forwards  it 
to  the  home  office,  and  upon  the  return  of  the  policy  delivers  it  lo 
the  insured,  receiving  the  first  payment,  including  the  annual  dues, 
can  not  maintain  an  action  against  the  assured  lor  dues  thereafter 
accruing  if  it  has  not  complied  with  the  statute  of  this  State  re- 
quiring such  a  company  to  file,  before  suit  brought,  in  the  clerk's 
office  of  the  county  where  such  business  was  transacted,  a  written 
statement  under  and  by  which  such  agent  is  authorized  to  act  for 
such  company;  and  the  fact  that  such  company  has  been  dissolved 
and  the  suit  is  brought  by  a  receiver  of  it,  and  the  company  can  not 
then,  for  that  reason,  comply  with  the  statute,  does  not  permit  the  re- 
ceiver to  maintain  the  action.  Wiesttmg  v.  Warthin,  S17 

2.  Foreigfii, — Failure  to  File  Agent^s  Authority, — Suit  by  Assignee  of  NcU 
Taken  by  iL — The  holder  of  a  note  may  maintain  an  action  on  it  al- 
though the  note  was  taken  by  a  foreign  corporation,  which  had  not 
complied  with  the  provisions  of  sections  3022  and  3030,  R.  S.  1S81, 
and  by  it  transferred  to  such  holder.  Zink  v.  Dickf  S69 

COSTS. 
See  Attorney  and  Client,  2. 

1.  Burden  on  Motion  to  Tax, — A  party  against  whom  a  judgment  has  been 
rendered,  complaining  of  costs  taxed  against  him,  has  the  burden  to 
show  that  such  costs  fall  within  some  of  the  exceptions  to  the  gen- 
eral rule  requiring  the  defeated  party  to  pay  all  the  costs  of  the  ac- 
tion. Deweeae  v.  Smi'eyy  SI 

2.  Same. — Fees  of  Witnesses. — Discharge  of  Before  Close  of  Tricd.r— Burden 
of  Proof, — The  general  rule  is  that  a  plainti£f  is  not  bound  to  dis- 
charge his  witnesses  when  he  has  concluded  their  examination,  upon 
his  original  case,  until  the  evidence  on  both  sides  has  been  closed ; 
especially  when  there  are  affirmative  defences,  in  support  of  which 
the  defendant  proceeds  to  offer  proof,  and  which  may  require  testi- 
mony in  rebuttal.  In  such  a  case  he  may  fairly  presume  that  his  wit- 
nesses may  be  needed  again,  and  if  he,  in  good  faith,  retain  them, 
and  it  turns  out  that  no  evidence  has  been  given  in  defence  which 
requires  their  use,  he  can  not  be  compelled  to  pay  the  expense  of 
holding  such  witnesses  over  until  the  close  of  the  evidence.  If  the 
defendant  complain  of  his  action,  he,  the  defendant,  has  the  burden  of 
showing  that  there  existed  some  special  reason  why  he  should  have 
discharged  such  witnesses  and  not  retained  them.  lb, 

Z,  Same. — Plaintiff  Retaining  Defendant's  Witness. — A  plaintiff  retaining 
one  of  the  defendant's  witnesses  an  extra  day,  without  haying  sub- 
poenaed him  as  his  own  witness,  after  the  defendant  has  discharged 
him,  and  not  calling  him  as  a  witness,  is  liable  for  tbe  extra  co5^t8 
thereby  m  ade.  /  6. 

4.  Same. — Failure  to  Call  Witness  Subpoenaed. — A  party  subpoenaing  a  wit- 
ness and  not  using  him  is  liable  for  his  costs.  lb. 

5.  Same. — Calling  to  the  &and  but.  not  Examining  Witness, — A  party  call- 
ing a  person  as  a  witness,  without  subpcenaing  him,  having  him 
•sworn,  but  not  examining  him  upon  any  question  at  issue,  is  liable 
for  his  costs.  Tb. 

6.  Appeal  from  Justice. — Interest. — Attorney's  Fees. — In  an  appeal  by  a  de- 
fendant from  the  judgment  of  a  justice  of  the  peace,  the  interest  ac- 
cruing upon  the  claim  between  the  date  of  the  rendition  of  the  judg- 
ment before  the  justice  and  the  date  of  rendering  judgment  in  the 
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circuit  court,  and  the  attorney's  fees  allowed  the  plaintiff  in  the  lat-, 
ter  court  can  not  be  deducted  from  the  judgment  rendered  in  such 
circuit  court,  in  order  to  amerce  the  plaintiff  in  the  costs  accruing  on 
such  appeal.  Graves  v.  Wiles,  174 

7.  Replevin. — Dividing  Costs  qf'Adion. — In  an  action  of  replevin  where  part 
of  the  property  is  awarded  the  plainliff'and  the  remainder  to  the  de- 
fendant, the  costs  may  be  divided  between  the  parties  in  the  same 
ratio  that  the  property  is  awarded  by  the  judgment. 

SuUivan  v.  D'Hara,  S&9 

8.  Decedent^ s  Eslaie, —  Unverified  Paragraph  of  ComplaiTU, — The  claimant 
against  an  estate  is  entitled  to  recover  his  costs,  if  he  is  successful  in 
establishing  his  claim,  notwithstanding  the  fact  that  by  leave  of  court 
he  has  filed  a  second  pararaph  of  complaint  which  is  unverified. 

Taggari  v.  Tevam^y,  339 

COUNTER-CLAIM. 
See  Contract,  4 ;  Set-off,  2. 

COUNTY. 
See  Insane  Hospital. 

COUNTY  AUDITOR, 

1.  Cortpensation  for  Offieial  Services, — Before  a  county  auditor  can  sustain 
a  demand  for  compensation  from  the  county  for  official  services  per- 
formed by  him,  he  must  show  a  statute  conferring  clear  and  unequiv- 
ocal authority  upon  the  board  of  county  commissioners  to  make  an 
allowance  to  him  for  such  services  out  of  the  county  treasury. 

Stiffler  V.  Board,  etc,,  368 

2.  Sam/e,'^Oom,penaaiion  for  Filing  Paper, —  When  Deemed  Covered  by  Salary, 
— If  a  paper  filed  by  the  auditor  be  one  in  the  filinff  of  which  the 
county  is  directly  interested,  rather  than  any  natural  person ;  or  if, 
under  the  circumstances  of  the  particular  case,  the  collection  of  a  fee 
from  any  natural  person  for  the  filing  is  impracticable  or  unauthor- 
ized, the  compensation  of  the  auditor  for  such  services  must  be  re- 
garded as  covered  by  the  salary.  lb, 

COUNTY  COMMISSIONERS. 
See  Pleading,  1. 

1.  Employment  of  Attorney. — The  fact  that  a  county  has  an  attorney  regu- 
larly employed  to  attend  to  the  legal  business  of  the  county,  does  not 
prohibit  the  board  of  county  commissioners  from  employing  a  second 
attorney,  especially  if  the  first  contract  is  void  because  of  the  length 
of  employment.  Taylor  v.  Bosworlh,  54 

2.  Same. — Practice. — Dismissal  on  Appeal. — Refusal  to  Head. — The  practice 
on  appeals  from  county  commissioners  is  to  try  cases  upon  the  issues 
made  before  the  commissioners;  but  if  both  parties  and  the  court  act 
upon  the  theory  that  issues  should  be  made  in  the  circuit  court,  a 
withdrawal,  by  the  defendant,  of  his  answer,  and  an  announcetuent 
by  him  of  an  intention  to  abide  the  result  of  a  demurrer  sustained 
to  a  part  of  it,  justifies  the  court  in  dismissing  the  appeal  at  his 
costs.  lb. 

CRIMINAL  LAW. 

1.  Foinication. — Holding  out  as  Husband  and  Wife. — It  is  not  essential  to 
a  conviction  under  section  1991,  R.  S.  1881,  that  the  parties  couimit- 
ting  the  offence  of  fornication  should  hold  themselves  out  to  others  as 
being  husband  and  wife.  Van  DoImh  v.  State,  lOS 

2.  Arsoji. — Married  Woman.— Husband^ s  Property. — Under  our  statute  (sec- 

Voi..  1.— 39 
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tion  1927,  R.  8. 1881)  a  woman  is  guiltj  of  the  crime  of  anon  in  bora- 
*    ing  her  husband's  barn  Emig  v.  Daum^  H6 

3.  IfuinieiioM, — In  a  criminal  action,  where  there  is  no  evidence,  or  none 
upon  a  particular  point,  upon  which  a  conviction  could  be  based,  the 
court  has  a  right  to  say  so,  and  direct  the  jury  to  find  the  defendant 
not  guilty.  SUiU  v.  IVoee,  559 

4.  Same,  —For  evidence  held  insufficient  to  sustain  a  charge  of  obetract- 
ing  a  public  highway,  see  opinion.  Ih. 

DAMAGES. 

See  Landlobd  and  Tekant,  6;  Malicious  Pbosscution,  1 ;  Bspi.EVDr, 

12. 

MeMwe  of, — Landlord  Failing  to  Repair.^ Set-Off. — If  a  landlord  fails  to 
repair  in  accordance  with  his  covenant  to  do  so,  the  tenant  is  not 
bound  to  make  the  repairs,  but  may  rely  upon  the  performance  of 
the  covenant  by  his  landlord,  and  his  measure  of  recovery  is,  ordi- 
narily, the  diminution  of  the  rental  value,  on  account  of  the  failure 
to  keep  the  covenant ;  but  if  the  tenant  see  fit  to  make  the  repairs, 
he  may  do  so  and  recover  their  cost  from  the  landlord.  In  an  action 
by  the  landlord  for  such  rent  the  court  may  set  off  against  his  claim 
the  decreased  rental  value  of  the  premises,  occasioned  by  the  land- 
lord's failure  to  repair  in  accordance  with  his  covenant. 

MeChy  v.  (Mham,  S7S 
DECEDENTS'  ESTATES. 

See  Costs,  8;  Witnsbs. 

1.  Account  Affoinst. —  Suffieieney. — An  account  filed  against  a  decedent's 
estate  must  contain  all  the  facts  necessary  to  show,  prima  fadt,  that 
the  estate  is  lawfully  indebted  to  the  claimant ;  but  it  is  sufficient  if 
it  apprise  the  defendant  of  the  nature  of  the  claim,  the  amount  de- 
manded, and  contains  enough  substance  to  bar  another  action  for 
the  same  demand.  A  complaint  against  an  estate  is  put  upon  the 
same  footing  with  a  complaint  in  a  cause  originating  before  a  justice 
of  the  peace.  Taggari  v.  Tewamif,  S^ 

2.  Same. — Account  for  Work  and  Labor  Performed, — A  complaint  for  work 
and  labor,  to  withstand  a  demurrer,  must  show  that  tne  services  per- 
formed were  not  merely  voluntary,  and  must  show  an  agreement  to 
pay,  or  circumstances  from  which  the  same  may  be  properly  in- 
lerred;  and  the  same  is  true  of  an  account  for  such  services  filed 
against  an  estate.  76. 

3.  Same. — Account  Qood  in  Part. — Demurrer. — ^If  any  part  of  a  claim  filed 
against  an  estate  is  sufficient,  the  complaint  or  statement  can  not  be 
held  bad,  because  there  are  individual  items  which,  when  taken  singly, 
would  not  amount  to  a  good  cause  of  action.  lb. 

A,  Same. — Parties  to  Action. — Name  cf  Administrator. — Summons. — Appear- 
ance.—  Waiver. — When  a  claim  is  filed  against  an  estate  it  is  not  neces- 
sary to  issue  a  summons  for  the  administrator,  nor  to  formally  make 
him  a  party,  nor  to  endorse  his  name  on  the  claim  as  a  defendant. 
Even  though  such  were  necessary,  a  full  appearance  by  the  adminis- 
trator is  a  waiver  of  them.  lb. 

5.  Same. — Commencement  of  Action. — When  the  claim  has  been  filed  and 
entered  upon  the  docket  the  action  has  been  commenced.  lb. 

6.  Same.— Affidavit. —  Sufficiency. —  Qredite. — "Justly  Due  and  Owing." — A 
statement  in  the  affidavit  attached  to  a  claim  filed  against  an  estate, 
"  that  no  payments  have  been  made  thereon  except  the  credits  therein 
given,  and  that  there  are  no  set-offs  against  the  same  to  "  the  affiant's 
*'  knowledge,"  is  equivalent  to  setlins  forth  "  all  credits  and  deductions 
to  which  the  estate  is  entitled  ; "  and  the  statement  that  the  balance 
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shown  "  is  now  justly  due  and  owing/'  is  the  equivalent  of  saying  that 
it  "  is  justly  due  and  wholly  unpaid."  lb, 

7.  Same, — Failure  to  AUack  Affidavit  to  Second  Paragraph  of  Cmip^tn^.— 
Where  a  second  paragraph  of  complaint  against  an  estate  is  filed  in 
open  court,  after  leave  obtained,  the  failure  to  verify  it  is  an  imma- 
terial error  if  the  first  paragraph  has  been  duly  verified.  lb. 

DESCRIPTION. 
See  Chattel  Mobtoage,  5 ;  Replsvin,  4. 

DILIGENCE. 
See  Guardian  and  Wabd,  1 ;   New  Trial,  1  to  8,  11. 

DIVORCE. 

Bffed  tn  Property  BighU, — JudgmerU  Conclusive. — Separate  Property  of.  Wife, — 
A  divorce,  in  this  State,  ends  all  rights  dependent  on  marriage,  and 
not  actually  vested ;  divests  each  party  of  executory  property  rights 
having  no  basis  except  the  coverture,  and  whatever  rests  on  marriage 
falls  with  it.  The  judgment  is  conclusive  as  to  questions  concern- 
ing property  rights  growing  out  of  the  marital  relation,  such  ques- 
tions being  adjudicated  by  the  decree.  But  the  separate  property 
of  the  wife  is  not  aflfected  by  the  decree,  even  thoueh  her  husband 
hold  it  in  trust  for  her.  ^ote,  ex  ret,  v.  Paimz\  4^1 

DRAINAGE. 

Bstoppd,  —  Aecepkmee  by  Dnninage  Commiseioner.  —  Sub- Contractor,  —  Com- 
pUtion  of  Drain, — A  sub-contractor  agreed  to  dig  a  public  drain  ac- 
cording to  the  plans  and  specifications  adopted  by  the  court  in  estab- 
lishing it.  He  dug  the  ditch,  and  it  was,  upon  application  of  the 
contractor,  accepted  by  the  county  drainage  commissioner. 

Heldf  that  the  contractor  was  estopped  to  deny  that  the  ditch  was  done  ac- 
cording to  the  contract.  Oummings  v.  Pbnoe,  317 

EMPLOYMENT  OF  TEACHER. 
See  Schools  and  School  Districts,  3  to  9. 

EQUITY. 

Statute  <f  LimiUatione. — A  demand  that  is  barred  by  the  statute  of  limita- 
tions, in  a  suit  at  law,  can  not,  ordinarily,  be  enforced  in  equity. 

MeNagney  v.  PVaser.  98 
ESTOPPEL. 

See  Chattel  Mortgage,  1 ;  Drainage  ;  Guardian  and  Ward,  4. 

EVIDENCE. 

See  Malicious  Prosecution,  2, 3, 4, 6, 7 ;  Natural  Gas,  3 ;  Negligence, 
1 ;  Payment,  2;  Schools  and  School  Districts,  2. 

1.  Admieeiion  After  Qoee  of  Case. — It  is  within  the  sound  discretion  of  the 
trial  court  to  permit  the  pUintifi'to  introduce  further  evidence  after 
the  defendant  has  closed  the  case.         NoUewiUef  etCj  Co,  v.  2Wer,  S£2 

2.  Set-Off  and  Payment  under  General  Denial — Evidence  of  set-ofiT  or  pay- 
ment can  not  be  introduced  under  the  general  denial. 

Johnaon  v.  Tyler^  387 

3.  Privileged  Communications.  —  Attorney,  —  Serivener.  —  Communications 
made  to  an  attorney  acting  as  scrivener  are  not  jprivileged. 

Tfumuu  V.  Griffin,  4^7 

4.  Expert — Proof  of  Pedigree  of  Horse. — A  witness  who  has  had  experience 
in  the  breeding  and  in  the  pedigrees  of  horses  may  testify  as  to  the 
pedigree  of  a  horse,  although  he  obtained  his  knowledge  of  such 
pedigree  from  trotting  registers,  stud  books  and  advertisements. 

Fleming  v.  McQafiinf  537 
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5.  FaUe  RepreaentaHons  Made  to  a  Commercial  Affeney. — If  a  merchant,  by 
false  ana  fraudulent  statements,  made  to  a  cummerclal  agency,  obtain 
a  rating  of  credit  to  which  he  is  not  entitled,  in  order  to  induce  m 
wholesale  dealer  to  intrust  him  with  a  correspondingly  large  bill  of 
goods,  this  circumstance  may  be  given  in  evidence  against  him  as 
a  badge  of  fraud ;  and  such  wholesale  dealer  may  show  that  he  acted 
upon  the  information  thus  obtained,  and  was  thereby  induced,  in 
good  faith,  and  as  a  business  man  of  ordinary  prudence,  to  part 
with  his  goods.  Funy  v.  (y  Connor,  57S 

EXECUTION. 

See  Change  of  Venue,  1. 

EXEMPTION  FROM  EXECUTION. 
See  Assignment  fob  Benefit  of  Cbeditobs,  1, 2. 

1.  Set-off. — OEatmcM  Agaiinst, — I^urties, — Qaim  Amgned, — ^In  an  action  bj 
the  assignee  of  a  claim,  the  assignor,  on  his  petition,  may  be  made  a 
party  plaintiff,  and  the  proceeds  of  the  note  be  claimed  by  both  such 
plaintiffs  as  exempt,  as  against  a  judgment  pleaded  as  a  set-ofiT, 
which  the  defendant  held  against  the  assignor  before  the  claim  was 
assigned.  I\ekreU  y.  Jerauld,  10 

2.  Same, — £b;eeuKofi  ^«wr  Ibued. — ^In  such  an  instance  it  is  not  neces- 
sary that  an  execution  should  have  been  issned  before  the  claim  for 
exemption  is  made.  Ih. 

8.  8annt. — Obvufrudion  of  Exemption  Lame, — ^The  exemption  laws  are  con- 
strued liberally  in  favor  of  the  debtor.  Ih. 

4.  Same. — Judgment  CbtiettMuie. — Ozn  ISoi  he  Shavm  thai  Action  vhu,  in  Fact, 
an  a  Tort,  D^eating  Exemption, — In  such  an  action  if  the  pleading 
upon  which  the  judgment  sought  to  be  set-off  against  the  claim 
was  based  upon  an  account,  or  contract,  it  can  not  be  shown  that  the 
cause  of  action  set  out  in  such  complaint  was,  in  fact,  a  tort,  and  not 
a  contract,  in  order  to  defeat  the  right  of  exemption.  lb, 

6.  Set-Off. — Pradioe. — ^^ Final  ProeesaJ^  —  Where  an  action  is  brought  on 
an  open  account  for  work  and  labor,  or  for  goods  sold  and  delivered, 
or  for  money  loaned,  and  the  defendant  in  his  answer  pleads  a  set  off 
to  the  account,  in  the  form  of  a  judgment  previously  ootained  by  the 
defendant  against  the  plaintiff,  the  latter,  who  is  a  householder  of 
the  State,  and  who  would  be  entitled  to  the  benefit  of  the  exemption 
on  execution,  can,  in  his  reply,  demand  that  his  claim,  which  he 
holds  and  on  which  he  seeks  to  recover,  be  set  off  to  him  as  exempt. 
Such  a  proceeding  is  the  taking  of  property  on  "other  final  pro- 
cess," within  the  meaning  thereof  as  it  is  used  in  the  statute  of  ex- 
emption. Coppage  v.  Gregg ^  US 

6.  Same. — CoMtiluLional  Provisione  not  Self- Executing. — ^The  constitutional 
provisions  concerning  the  right  of  the  debtor  to  exemption  is  not 
self-executing,  but  requires  the  enacting  of  a  statute  to  carry  out  its 
provisions.  lb. 

7.  Same. — Construction. — Object  of  Statute. — The  statute  in  relation  to  ex- 
emption of  property  of  impoverished  householders  should  receive  a 
liberal  construction.  The  object  of  the  exemption  law  is  to  give  pro- 
tection to  the  insolvent  debtor  and  his  family.  lb. 

8.  Same. — Application  of  Law. — The  courts  apply  the  law  to  instances  that 
fall  not  only  within  the  strict  letter,  but  nil  such  as  come  within  the 
equity  and  spirit  of  the  act,  and  will  promote  and  secure  the  object 
intended.  76. 

9.  Same. — Kind  of  Property. — The  exemption  law  does  not  prescribe  to  the 
debtor  what  kind  of  property  he  shall,  or  shall  not.  claim  as  exempt. 

h. 
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10.  Same. — Set-Off, — Propeiiy  of  Debtor  Lets  than  Six  Hundred  Dollars  in 

Value, — Where  the  debtor  demands  that  his  claim  be  exempted  from 
the  effect  of  a  set-off,  he  mast  show  that  his  entire  property  or  estate, 
including:  his  claim,  is  worth  less  than  six  hundred  dollars  in  yalae. 

lb. 

11.  Same. — Set-Off. — Praetiee. — When  the  right  of  exemption  is  claimed 
in  a  pleading  in  court,  it  is  only  necessary  that  the  party  who  pleads 
exemption  should  file  a  statement  substantially  complying  with  the 
requirements  of  the  statute  in  a  schedule,  and  to  show  further  that 
all  his  property  does  not  exceed  six  hundred  dollars  in  value.        lb. 

12.  Same.—Set-Off.—Deaih  o/  Creditor.^The  right  of  the  debtor  to  de- 
mand his  right  of  exemption  as  against  a  set-off  exists  even  though 
the  creditor  is  dead  and  the  suit  is  brought  by  his  personal  repre- 
sentative. The  right  is  not  defeated  by  the  provision  of  the  code  that 
the  right  of  set-off  shall  not  be  defeated  by  the  death  of  either  the 
creditor  or  debtor.    Section  352,  K.  S.  1881.  lb. 

13.  Same.—Set- Off.— Judgment  Upon  a  Judgment — If  a  judgment  is  pleaded 
as  a  set-off,  and  exemption  &s  against  it  is  claimed  and  allowed,  it 
is  not  error  to  refuse  to  render  a  judgment  upon  such  judgment.     lb. 

14.  Fraud  of  Householder j  Effect  on  Right  to  Qaim. — A  householder  can  not 
waive  his  right  to  claim  his  exemption  by  contract  entered  into  prior 
to  the  issuance  of  the  execution  or  the  execution  of  a  deed  of  as- 
siffnment.  A  previous  fraud  of  the  householder  in  transferring  or 
withholding  property  subject  to  execution  will  not  defeat  his  right 
to  claim  his  exemption,  wnere  the  right  to  it  is  conferred  by  the  ex- 
press terms  of  the  statute,  and  does  not  depend  upon  an  enlargement 
of  the  statutory  provisions  by  equitable  construction. 

Doherty  v.  Jtamsey,  530 

15.  Fraud. — In  an  action  ex  eontrajctu  the  defendant  can  not  be  deprived 
of  his  right  to  claim  his  exemption  on  the  ground  that  the  evidence 
shows  the  transaction  to  amount  to  a  tort.        Furry  v.  O  Connor,  67 S 

EXPERT  EVIDENCE. 
See  Evidence,  4. 

FACTORS  AND  BROKERS. 

1 .  Town  Trustees. — Sale  of  Municipal  Bonds. — Employment  of  Broker. — Town 
trustees  are  not  required  themselves  to  sell  municipal  bonds  issued 
pursuant  to  the  provisions  of  section  4488,  R.  S.  1881,  but  may  em- 
ploy a  broker  to  make  the  sale.  Beed  v.  Town  of  Orleans,  X6 

2.  Same. — Contrad  of  Employment. — Pteading. — Complaint. — ^The  complaint 
in  an  action  by  the  broker  to  recover  for  his  services  rendered  in  sell- 
ing the  bonds  need  not  aver  that  the  broker  was  employed  by  the 
trustees  while  they  were  in  session ;  an  averment  that  the  town  by  its 
trustees  engaged  him  to  sell  the  bonds  shows  the  employment  was 
authorized.  lb. 

3.  Same. — Parol  Contract  of  Employment. — The  contract  of  employment 
need  not  be  in  writing.  lb. 

4.  Same. — Bonds. — Legality  of  Issue. — Pleading. — In  an  action  by  the  bro- 
ker for  his  services,  it  is  unnecessary  to  aver  that  the  bonds  sold 
were  legally  issued.  Ik 

FEES  AND  SALARIES. 

See  COITNTY  AUDITOB. 

FENCE. 
See  RAiiiROAD,  1  to  3,  5  to  7, 12. 
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FOREIGN  CORPORATION. 
See  Corporation. 

FORFEITURE. 
See  Inbu&anob. 

FORNICATION. 
See  Criminal  Law,  1. 

FRAUD. 

See  EzscFnoN  from  Execution,  14,  15;  Plkadivo,  3;  Pbomxsbort 

Note,  6, 10. 

1.  FerjofmoMtt  qf  Lmafvl  Ads. — Non-Petformanec—Vnud  can  not  be  pre- 
dicated upon  acts  which  the  party  charged  has  a  right  hj  law  to  do, 
nor  upon  the  non-performance  of  acts  which  hy  law  he  b  not  bonnd 
to  do,  whatever  may  be  his  motive,  design  or  parpose,  either  in  do- 
ing or  not  doing  the  acts  complained  of.  BeUer  v.  Oumbaek^  4^ 

2.  Promisey  to  be  Performed  in  Future. — A  promise,  to  be  performed  in  the 
future,  can  not  ordinarily  be  made  the  basis  on  which  to  found  an 
action,  or  a  defence,  for  fraud.  Kain  y.  Rinher,  86 

3.  Same. — lUegalUy  of  Oontracie. — Presumption  of. — Amawni  of  Pnxf. — Coarts 
will  not  indulge  any  presumptious  against  the  legality  of  a  contract; 
but,  on  the  contrary,  they  will  indulge  thepresumption  of  legality 
until  it  is  clearly  overthrown  by  facts.  They  will  not  declare  it 
illegal  without  a  complete  showing  of  all  the  facts  and  circnm- 
Btances.  Ih. 

4.  Proof  of  IntefiU. — Where  the  issue  is  whether  certain  property  in  dis- 
pute was  sold  with  intent  to  cheat  the  creditors  of  the  owners  thereof, 
the  person  claiming  the  property  by  virtue  of  such  sale  may  be  asked 
if  he  had  an  intent  to  cheat,  hinder,  or  delay  such  creditors  in  mak- 
ing the  purchase.  WHwn  v.  Oark^  18$ 

FRAUDULENT  CONVEYANCE. 
See  Assignment  for  Benefit  of  Creditors,  2,  3. 

FRAUDULENT  REPRESENTATIONS. 
See  Evidence,  5;  Pleading,  4, 10;  Principal  and  Agent. 

GARNISHMENT. 

VolufUary  Payment  hy  Oamiahee. — Negligence. — Where  one  personally  sum- 
moned  as  garnishee  suffers  an  order  of  court  to  be  made  against  him 
by  default,  for  the  payment  to  the  plaintiff  of  money  he  is  supposed 
to  owe  the  principal  defendant,  he  can  not,  after  ascertaining  that  in 
fact  he  owes  the  defendant  nothing,  recover  from  him  the  money  paid 
in  obedience  to  the  order,  as  in  such  case  the  payment  will  be 
deemed  to  have  been  voluntarily  made.  Ambs  v.  Tmoie^  4f€ 

GUARDIAN  AND  WARD. 
See  Promissory  Note,  8 ;  Vendor  and  Purchaser,  4. 

1.  Degree  of  Gore. — Presumption  AgainsL — ^The  degree  of  care  and  pm- 
dence  required  of  a  guardian,  acting;  without  fraud  in  the  affairs  of 
his  trust,  is  not  higher  than  that  which  an  ordinarily  prudent  man 
exercises  in  his  own  affairs  of  a  like  nature.  In  such  an  instance 
there  is  no  presumption  against  the  guardian  of  improper  conduct. 

Wainright  v.  BttrroiLghs^  39S 

2.  Marriage  cf  Ward. — Accounting. — The  marriage  of  a  female  ward  to  a 
person  of  full  age  terminates  the  guardianship,  and  the  guardian 
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must  then  account    Upon  Buch  marriage  the  fiduciary  relation  ceasesi 
and  her  guardian  becomes  her  debtor  for  the  remainder  in  his  hands. 

State^  ex  reZ.,  v.  Parrishf  44^ 

3.  SaaiM, — Paymeni  to  Wcar^s  Bmband. — An  infant  ward  is  bound  by  a 
payment  made  to  her  husband,  by  her  guardian,  with  her  consent.  lb, 

4.  Same. — Estoppel  by  lUeiiaU  in  Ouardvm's  Bond. — A  guardian  and  his 
surety  are  estopped  from  disputing  the  authority  of  the  court  to  ap- 
point him  guardian,  and  from  denying  that  he  was  guardian,  as 
recited  in  the  bond,  for  the  purpose  of  excusing  a  retention  of  the 
ward's  property.  lb, 

5.  Same. — AUowanee  for  Servicea. — Faihwe  to  Paform  Duty. — A  guardian 
can  not  claim  an  allowance  for  services,  when  sued  on  his  bond,  if 
he  has  failed  to  perform  his  statutory  duty  as  such  guardian.  Jb. 

6.  Same. — Guardian  Marrying  Ward  and  Living  in  Her  House. — If  a  guar- 
dian marry  his  infant  ward,  and  liye  with  her  in  her  house  as  their 
home;  or  if  he  rent  such  house,  with  her  consent,  and  the  rent  re- 
ceived by  him  is  used  and  expended  by  him  and  her  for  provisions  to 
live  on  and  for  necessaries  in  housekeeping,  he  is  not  liable  on  his 
bond  for  the  rent  of  such  property  or  for  the  money  so  received.   76. 

7.  Authority  to  Sell  Ward^e  Real  EstaU.—Notiee  of  Ouardian^e  P(wcr.— The 
power  of  a  guardian  to  sell  his  ward's  real  estate  depends  upon  ex- 
press authority  of  the  court  under  whose  jurisdiction  he  acts,  granted 
in  strict  conformity  to  the  statute  authorizing  such  sales ;  and  all  who 
deal  with  him  are  bound  to  know  the  circumscribed  character  of  his 
powers.  Morris  v.  Ooodwin,  4^1 

8.  Personal  Liability  ofOvardian. — Judgment. — In  an  action  against  a  guar- 
dian in  his  personal  capacity  for  undertaking  personally  to  pay  the 

Slaintiff  for  services  rendered  in  caring  for  his  ward,  at  such  guar- 
ian's  instance  and  request,  the  judgment  should  not  be  against  the 
ward's  estate,  but  against  the  guardian  personally. 

Baker  v.  Oroves^  522 

9.  Same. — lAabHiky  of  Ward  for  Necessaries  Furnished  Before  Letters  of  Guar- 
dianthi'p  Issued. — Personal  Liability  of  Guardian. — A  person  of  unsound 
mind,  under  guardianship,  is  personally  liable  for  necessaries  fur- 
nished him  before  he  became  insane ;  and  his  guardian  can  not  be 
held  personally  liable  therefor.  lb. 

GUARDIAN'S  BOND. 
See  Guardian  and  Ward,  4. 

HARMLESS  £RROR. 
See  Instructions  to  Jury,  7. 

HUSBAND  AND  WIFE. 

AKenation  of  HusbandU  Affedvms. — Right  of  Action  by  Dworeed  Wife. — A 
divorced  woman  in  this  State  may  maintain  an  action  for  the 
alienation  of  the  affections  of  her  former  husband. 

PostUwaHe  v.  Postkwaite,  ^75 

IMPOUNDING. 
See  Ahixai^  Ii  4»  5;  Repleyiv,  1. 

IMPROVEMENT. 
See  School  Lands,  3. 

INSANE  HOSPITAL. 

lAaJbility  of  HuAand  for  Expense  of  Keeping  His  Wife  in  Hospital  and  for  Ex- 
penses of  Inouest. — The  estate  of  a  husband  is  not  liable  to  reimburse 
a  county  for  money  expended  by  it  in  furnishing  his  insane  wife 
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with  clothing  while  confined  in  the  State  Hospital  for  the  Insane, 
nor  for  the  expense  of  her  inquest  of  insanity  and  for  taking  her  to 
such  hospital.  Board ^  ete,^  v.  Burkey^  565 

INSANE  PERSONS. 

See  GuAJELDiAK  AND  Wabd,  9. 
INSTRUCTIONS  TO  JURY. 

See  Appellate  Court,  1,  4,  7, 20, 23;  Bill  of  Exceptions,  1,  2;  Csnc- 
INAL  Law,  3 ;  Intebbogatories  to  Jury,  2 ;  Practice^  8, 14, 17 ; 
Sale,  7 ;  Verdict,  1. 

1.  CompUlenas. — Not  Applicable  to  Whole  Ocue, — It  is  not  necessaxy  that 
each  instruction  should  contain  the  whole  law  of  the  case,  or  anj 
branch  of  the  case  with  the  recognized  exceptions.  If  an  instruc- 
tion contains  a  complete  statement  of  a  proposition  of  law  applica- 
ble to  the  facts  in  a  given  case,  it  will  be  held  good  as  a  part  of  a 
series  containing  the  entire  law  of  the  case.         Taylor  y.  IVootariy  ISS 

2.  Same, — AU,  Construed  Together. — Failure  to  D^ne  Contributory  ^egHgejux, 
— All  the  instructions  should  be  considered  together,  and  construed 
with  reference  to  each  other.  An  instruction  on  the  negligence  of 
the  defendant,  to  be  sufficient,  need  not  make  any  allusion  to  the  con- 
tributory negligence  of  the  plaintiff,  if  such  contributory  negligence 
has  been  denned  in  other  instructions  given  to  the  jury.  lb. 

8.  Same, — Be/uaai. — It  is  not  error  to  refuse  an  instruction  covered  hy 
one  given.  ift. 

4.  Befiual  of. — Evidence  not  in  Record. — A  refusal  of  instructions  stating 
correct  legal  propositions  is  not  available  error  on  appeal  when  all 
the  evidence  is  not  before  the  court.  The  Appellate  Court  will  presume 
that  they  were  inapplicable  to  the  case  made  by  the  evidence. 

Sand/ordf  etc.j  Co.  v.  MuUen^  SO4 

5.  Assignment  cu  Cause  for  New  Trial — An  assignment  as  a  cause  for  a 
new  trial  that  the  court  erred  in  the  giving  of  '^  instructions  numbered 
from  one  to  nine,  inclusive,  and  in  giving  each  of  said  instructions," 
challenges  the  correctness  of  each  instruction  severally. 

McKendry  v.  Sinker^  Davis  &  Co.,  S6S 

6.  Court  Drawing  Inferences  for  Jury. — If  the  evidence  is  undisputed 
upon  an  essential  fact,  and  but  one  inference  may  be  properly  drawn 
from  it,  the  court  may  so  instruct  the  jury,  and  to  that  extent  con- 
trol the  verdict;  but  if  the  evidence  is  conflicting,  or  is  of  such  a 
character  that  different  inferences  might  be  drawn  from  it,  the  ques- 
tion must  be  submitted  to  the  jury  without  interference  on  the  part 
of  the  court,  except  to  instruct  generally  upon  the  law  of  the  case. 

Home  Ins.  Co.  v.  Marple,  4^1 

7.  Harmless  Error. —  Verdict  Right  on  Evidence, — An  erroneous  instruc- 
tion, if  harmless,  is  not  available  for  the  reversal  of  a  judgment ;  so, 
if  the  verdict  is  clearly  in  accordance  with  the  evidence,  it  is  unavail- 
able as  error.  Garrigan  v.  Dicibey,  4^1 

8.  Verdict. —  When  Court  May  Direct. — Where  there  is  an  absolute  failure 
,    of  evidence  upon  a  material  point  in  a  given  case,  it  is  within  the 

power  of  the  court  to  direct  the  verdict ;  out  where  the  evidence  is 
conflicting,  or  where  it  is  of  such  a  character  that  different  infer- 
ences may  reasonably  be  drawn  from  it,  the  court  has  no  right  to. 
withdraw  it  from  the  jury.  Overton  v.  Indiana,  etc.,  R.  W.  (S>.,  4^6 

INSURABLE  INTEREST. 

See  Life  Insurance. 

INSURANCE. 

1.   Forfeiture  hy  Reason   of  Breach   Against   Vacancy. —  Waiver. — Where  a 
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policy  of  insurance  on  a  dwell ing-house  is  conditioned  to  be  void  if 
the  house  should  become  vacant  or  unoccupied,  the  right  being  re- 
served to  the  company  to  cancel  the  policy  for  a  breach  of  the  con- 
dition by  returning  the  unearned  premium,  if  the  company  after 
notice  that  the  property  has  become  vacant  accepts  payment  of  the 
premium  due,  and  refuses,  when  requested  by  the  insured,  to  return 
the  unearned  premium  and  cancel  the  policy  or  issue  a  vacancy 
permit,  it  thereby  waives  the  right  to  forfeit  the  policy  and  is  liable 
for  any  loss  that  may  afterwards  occur.     Phenix  Ins.  (h.  v.  BoyeVf  SS9 

2.  (Hher  /luurance. — Forfeiture, — Notice  of. —  Waiver. — Conditions  against 
other  insurance,  although  coupled  with  clauses  of  forfeiture  absolute 
and  positive  in  terms,  are  voidable  only;  and  the  insurer  with 
actual  notice  of  additional  insurance,  in  order  to  work  a  forfeiture 
on  that  account,  must,  in  some  satisfactory  manner,  declare  his  dis- 
affirmance, or  he  will  be  presumed  to  have  given  consent  and  waived 
the  forfeiture.  Home  Ins.  Co.  v.  Marple^  4^1 

3.  Same. —  Wawer  by  lUquesting  the  Publication  of  Data  for  JS8tim<Uing 
Amount  of  Ixm. — If  the  adjuster  of  an  insurance  company  visit  the 
scene  of  the  conflagration  within  a  few  days  after  the  fire,  and,  upon 
hearing  of  the  other  insurance  for  the  first  time,  cause  the  insured  to 
procure  duplicates  of  his  bills  of  purchase,  and  other  data,  for  the 
purpose  of  obtaining  a  basis  for  the  payment  of  the  loss,  the  jury 
may  find  from  these  facts  a  waiver  of  the  forfeiture  occasioned  bv 
the  breach  of  the  policy  against  other  insurance.  16. 

INTENT. 

See  Contract,  1 ;  Fraud,  4. 

INTEREST. 
See  Costs,  6 ;  Principal  and  Surety,  6. 

INTERROGATORIES  TO  JURY. 

1.  Jury  Not  Required  to  Find  Items  of  Evidence. — In  an  action  against  an 
estate  for  services  rendered  in  loaning,  collecting  and  disbursing  de- 
cedent's money,  covering  a  period  of  thirteen  years,  it  is  not  error 
for  the  court  to  refuse  to  require  the  jury  to  find,  specially,  the 
number  of  days  the  plaintiff  worked  for  the  decedent  each  year,  how 
much  his  services  were  worth  each  year,  how  many  loans,  collections 
and  renewals  he  made,  with  amounts  and  names,  since  it  is  the  inten- 
tion of  the  statute  that  the  jury  may  be  required  to  find  only  mate- 
rial and  substantial  facts,  and  not  items  of  evidence. 

Heiney  v.  Oarretson,  648 

2.  Same. — Instruction. — The  court  may  properly  instruct  the  jury  that  in 
answering  interrogatories  they  should  give  their  recollection  of  the 
facts  proven.  Ih. 

JUDGE. 

1.  Special  AppoiiUmeni. — Special  Judge  Non- Resident  of  Circuit. — Exceptions. 
— A  judge  appointed  a  special  judge  to  try  a  cause,  which  appoint- 
ment was  made  in  open  court  by  an  order  duly  entered  in  the  order- 
book,  and  in  pursuance  thereof  such  special  judge  qualified  and  filed 
his  written  oath  with  the  clerk,  which  oath  was  also  entered  in  the 
order-book,  and  the  whole  proceedings  signed  by  the  regular  judge. 
Afterwards  an  appointment  in  due  form  was  made  out  by  the  judge 
at  his  residence  in  an  adjoining  county  and  filed,  and  no  objection 
was  made  to  it  at  the  time  of  filing. 
Held,  that  there  was  no  error  in  the  appointment  of  the  special  judge ;  that 
the  fact  that  the  special  judge  was  a  resident  of  another  judicial  cir- 
cuit did  not  disqualify  him  from  acting ;  that  the  appointment  as  en- 
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tered  in  the  records  was  sufficient  without  the  special  appointment ; 
and  that  no  question  was  presented  concerning  the  filiog  of  the  spec- 
ial appointment,  becaus«>  of  the  fact  that  no  objections  were  made  at 
the  time  it  was  nled.  Taylor  v.  Botworth,  54 

2.  Same, — Bill  of  Exceptions, — A  bi]l  of  exceptions  signed  bj  the  special 
judge,  reciting  that  his  written  appointment  was  signed  by  the  regu- 
lar judge  at  his  residence  in  another  county,  and  transmitted  to  the 
clerk  by  express,  presents  no  question  on  appeal.  lb, 

JUDGMENT. 

See  Bastabdy,  2,  3 ;   Divobcb  ;   Guardian  and  Wabd,  8 ;  Landloild 
AND  Tenant,  4;  MAiiicioxrs  Prossgution,  5;  Payment,  2. 

1.  Merger  of  Catue  of  Action, — Whether  or  not  a  cause  of  action  is  merged 
in  a  judgment  depends  on  the  question  whether  there  is  or  is  not  a 
valid  judgment.  If  the  judgment  is  ineffective,  or  coram  noniudieCf  or 
is  reversed,  or  set  aside,  there  can  be  no  merger.    Martin  v.  Baugk,  20 

2.  B/RlUfJrom. — A^eanent  not  to  Take. — New  TriaL — A  judgment  taken  by 
default,  and  without  the  knowledge  of  the  defendant,  in  violation  of 
an  agreement  not  to  take  it,  will  be  set  aside  upon  petition,  at  a  sub- 
sequent term  of  the  court.       Hoag  v.  Old  Peoples  MtU,  Ben.  Society,  B8 

3.  Savfie. —  Waiver  of  Notice  by  Appearance. — Notice  of  filing  the  motion  to 
set  aside  such  judgment  is  waived  by  a  general  appearance  thereto.  lb, 

4.  Same. — Practice. — Affidavits  filed  with  such  a  motion  are  not  treated 
as  documentary  evidence ;  but  in  judging  of  theil*  sufficiency  the  mle 
concerning  parol  evidence  is  applied  to  them.  In  such  a  case  if  there 
is  evidence  to  support  the  decision  of  the  lower  court,  its  decision  will 
not  be  reversed  on  appeal.  lb. 

6.  Same. — Power  of  Chart  to  Vacate. — Review. — Independent  of  a  statute, 
courts  possess  and  exercise  a  very  large  discretion  in  vacating  judg- 
ments by  default,  for  the  purpose  of  permitting  a  defence  to  be  made 
on  the  merits;  and  in  deciding  upon  the  question  of  diligence  the 
action  of  the  lower  court  will  be  reviewed  only  in  extreme  cases,  in- 
volving an  abuse  of  the  discretion  vested  in  the  court.  76. 

6.  Same.^Title  of  Case. — Query  concerning,  but  not  decided.  lb. 

7.  Rendition  of  in  Absence  of  Counsel. — Setting  Aside. — Where  the  clerk  of 
the  court  fails  to  keep  his  promise  to  inform  the  attorneys  of  the  de- 
fendant, who  reside  in  another  town,  of  all  the  movements  in  the 
case,  and  judgment  is  rendered  against  the  defendant  in  the  absence 
of  the  attorneys,  such  failure  on  the  part  of  the  clerk  to  keep  his 
promise  is  not  a  sufficient  cause  for  setting  aside  the  judgment  on  the 
ground  that  it  was  taken  through  the  "  mistake,  inadvertence,  sur- 
prise and  excusable  neglect  of  the  defendant." 

Western  Union  Tel.  Co.  v.  Oriffin,  4S 

8.  Dismissal  tnthout  Prejudice. — No  Bar  to  Second  Suit. — Where,  after  evi- 
dence is  heard  in  a  cause,  and  a  special  finding  is  prepared  but  not 
signed,  the  plaintiff,  by  leave  of  court,  obtained  before  the  court  an- 
nounces its  finding,  dismisses  his  pction  without  prejudice,  such  pro- 
ceedings are  no  bar  to  a  second  suit  on  the  same  cause  of  action. 

LouisiviHe,  etc.,  R.  W.  Co.  v.  WyKe,  1S6 

9.  By  Defnult. — Action  to  Set  Aside. — Pleading. — Complaint. — Insuficiency 
of. — In  an  action  to  set  aside  a  judgment  by  default  against  a  hus- 
band and  wife,  the  complaint  showed  that  the  wife  had  a  defence  to 
the  action,  and  that  the  defendants  had  an  attorney  employed  to  pre- 
sent it,  but  that  the  case  was  called  for  trial  and  judgment  rendered 
without  the  knowledge  of  the  attorney  or  his  clients.  •  No  excuse  for 
the  attorney's  failure  to  sppear  was  alleged  in  the  complaint. 

Held,thtLt  the  complaint  was  demurrable.  ParMrv.IndianapolisNalHBank^BS 
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10.  Same, — Affidavit  by  Attorney. —  When  not  Considered  Part  of  Complaint. — 
Affidavits  bj  the  ftttorDey  found  in  the  transcript  on  appeal,  which 
are  not  referred  to  in  the  complaint,  which  do  not  refer  to  it,  or 
show  by  whom  filed,  will  not  be  considered  part  of  the  complaint.  lb, 

11.  Waiver  <^  Tort. —  Form  of  Judgment. — If  the  plaintiff  waive  the  tort, 
and  sue  ex  eontradUj  he  can  not  recover  a  judgment  ex  delietOf  even 
thoagh  the  evidence  show  a  tort  Purry  v.  O^Conriorf  67 S 

12.  Same, — Kind  ofJudgmenL — ffoir  Determined, — If  the  complaint  is  unam- 
biguous, oral  evidence  can  not  be  heard  to  determine  the  character  of 
the  judgment.  lb. 

13.  Same. — Modifying. — In  deciding  a  motion  to  modify  a  judgment  the 
court  can  not  look  beyond  the  pleadings.  lb. 

JURISDICTION. 
See  Appellate  Court,  12, 13, 17 ;  Change  of  Venue,  2. 

JUSTICE  OB*  THE  PEACE. 
See  Pleading,  2 ;   Replevin,  8, 12. 

LANDLORD  AND  TENANT. 
See  Damages. 

1.  Xeose  Granted  by  L^e^Tenant. — Death  of  Lestor. — Removed  of  Crops. — 
A  lessee  under  a  lease  for  one  year  given  by  a  life-tenant,  where  the 
latter  dies  before  the  end  of  such  year,  is  no  longer  entitled  to  the  pos- 
session of  the  leased  premises,  except  for  the  purpose  of  cultivating 
and  removing  the  growing  crops  he  has  sown  before  the  death  of  his 
lessor.  Lowrey  v.  jRe^,  £44 

2.  Same, — Rents  Aoertiing  Before  and  After  Expiration  of  Life- Estate.— Tienta 
which  accrue  previous  to  the  death  of  a  lessor  who  has  only  an  in* 
terest  in  the  land  for  his  life,  are  collectible  by  such  lessor's  personal 
representatives ;  but  those  that  accrue  afterwards,  by  the  remainder, 
man.  lb, 

3.  Same,—  Acts  ShowinQ  a  New  Demise. — A  life-tenant  rented  for  one  year 
the  land  held  by  her  as  such  tenant,  one-third  of  the  rent  payable 
in  cash  at  the  beginning  of  the  term,  one-third  in  six  montns,  and 
the  remainder  at  the  end  of  the  year.  Notes  were  taken  for  the  de- 
ferred payments.  The  lessee  had  the  right  to  a  second  year,  if  the 
lessor  should  live  that  long.  At  the  end  of  the  first  year  the  lessee 
paid  the  first  instalment  of  rent  due  on  the  second  year,  and  at  the 
same  time  gave  his  notes  for  the  two  deferred  payments,  one  due  in 
six  months  and  the  other  at  the  end  of  the  year.  Within  three 
months  after  the  second  year  began  the  lessor  died.  Before  her  death 
the  lessee  had  sowed  part  of  the  land  in  wheat,  and  he  remained  in 
possession,  without  any  objection,  until  two  months  had  elapsed  after 
the  lessor's  death.  The  remainder-men  knew  of  the  lease,  its  terms, 
the  sowing  of  the  wheat,  and  the  possession  of  the  lessee.  Two  months 
after  the  lessor's  death  one  of  the  remainder-men  requested  the  lessee 
to  pay  him  in  advance  the  five  sixths  of  the  second  instalment  of 
the  rent  for  the  second  year,  which  amount  was  his  share.  This  re- 
mainder-man had  possessidn  of  the  note  given  for  the  deferred  instal- 
ments of  the  second  year.  The  lessee  complied  with  the  request.  No 
demand  was  made  for  possession  until  more  than  half  the  year  bad 
expired,  when  notic§  was  served  by  this  remainder-man  that  pos- 
session would  be  required  at  the  end  of  the  second  year. 

Heldf  that  the  acts  of  the  remainder-men  amounted  to  a  new  demise.     lb. 

4.  Waste.  —  Section  of  Tenant  —  Forfeiture  of  Crops. — Judgment. — In  an 
action  by  a  landlord  against  his  tenant  for  possession  of  the  leased 
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premises,  because  of  waste  committed  by  the  latter,  a  general  jad^ 
stent  for  possession  in  favor  of  the  former  does  not  forfeit  the  tenant's 
right  to  the  crops  growing  on  the  leased  premises,  although  he  moved 
away  before  they  were  harvested.    Section  286.  B.  8.  Ibbl. 

SuUivan  y.  aHara,  259 

5.  XeoM. — iSoietooZ. — A  lease  of  land  for  a  term  of  five  years  provided 
that  the  lessee  should  build  a  house  upon  the  premises,  and  that  if  the 
lease  should  not  be  renewed  at  the  expiration  of  the  term  the  lessor 
would  pay  for  the  house.  Before  the  expiration  of  the  five  years,  bj 
an  agreement  signed  by  the  lessor,  the  lease  was  continued  for  a  ye&r 
''  with  all  its  conditions  unchanged  and  unimpaired." 

HeM,  that  the  lessee,  by  accepting  the  agreement,  abandoned  her  right  to 
claim  compensation  for  the  House.  £cuA  v.  ^uficAcon,  SSI 

6.  Breach  of  Parol  Agreement  to  Leaae  Land, — Damages. — Insufieieney  <tf  Ev- 
idence,— For  evidence  held  insufficient  to  support  a  verdict  for  the 
plaintiff  in  an  action  to  recover  damages  for  the  violation  of  a  parol 
agreement  to  rent  land,  see  opinion.  McAninch  v.  Hamiiton,  4^9 

7.  JBepatrs. — The  landlord  is  not  bound  to  repair  the  demised  premises 
in  the  absence  of  an  express  covenant  to  repair.  The  mere  fact  that 
a  landlord  makes  some  repairs  voluntarily  creates  no  liability  to 
make  others.  Mattler  v.  Strangmeier,  656 

LEASE. 

See  Landlord  and  Tenant,  1,  5, 6 ;    School  Lands,  1,  2. 

Judgment  for  Potsession  is  Evidence  of  the  Execution  of  the  Lease, — In  an  ac- 
tion to  recover  rent  due  on  a  lease,  the  record  of  a  judgment  ob- 
tained by  the  lessee  against  the  lessor  for  possession  of  the  leased 
premises  under  the  lease,  is  admissible  for  the  purpose  of  proving  the 
factum  of  the  lease.  McCoy  v.  Oldham^  S7S 

LIFE-ESTATE. 

See  Landlord  and  Tenant,  1  to  3. 

LIFE  INSURANCE. 

Assignment  by  the  Ben^ciary  to  his  Oreditor  of  Poliey  Held  by  Him  on  Life  of 
Third  Person^  Void. — The  holder  of  a  valid  policy  upon  another's 
life,  in  which  such  holder  has  an  insurable  interest,  can  not,  during 
the  lifetime  of  the  person  insured,  assign  the  policy  to  a  third  per- 
son who  has  not  an  insurable  interest  in  the  life  insured,  although 
such  holder  is  indebted  to  such  proposed  assignee  to  the  full  amount 
of  the  insurance ;  and  an  agreement  on  the  part  of  the  assignor  in  such 
an  instance,  to  keep  the  yearly  premiums  paid  up  is  void. 

Messier  v.  KuknSf  511 
MALICE. 

See  Malicious  Prosecution,  6. 

MALICIOUS  PROSECUTION. 

1.  Damages,  PuniHt>e  and  Oompensalory, — In  an  action  for  malicious  prose- 
cution it  is  within  the  discretion  of  the  jury,  under  proper  instruc- 
tions, to  award  both  punitive  and  compensatory  damages. 

Sexson  v.  Hoover,  65 

2.  Same. — Defendant's  Financial  Condition.-^ EvidenSce.  —In  such  action  evi- 
dence as  to  the  defendant's  financial  condition  is  admissible.  Ih. 

3.  Same. — Evidence. — Oross- Examination. — The  admission  of  such  evidence 
on  cross-examination,  although  not  referred  to  in  the  direct  examina- 
tion, is  not  reversible  error.  lb. 

4.  General  Objection  to  Evidence. — In  an  action  for  malicious  prosecution 
the  docket  entry  of  the  justice  of  the  peace  before  whom  the  prosecu- 
tion was  instituted  was  offered  in  evidence,  and  objected  to  on  the 
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groand  that  the  entry  had  been  changed  since  the  suit  was  com- 
menced, but  the  objection  did  not  specify  what  changes  had  been 
made. 
Heldf  that  no  question  was  presented  on  appeal.     Stratum  v.  Lockhartf  S80 

5.  Samt, — Justice  of  Peace. — Record  ErUry. — Clerical  Errors. — The  docket 
entry  showed  a  trial  by  jury,  a  verdict  of  not  guilty,  followed  by  a 
judgment  in  favor  of  defendant  for  costs.  The  judgment,  as  origin- 
ally entered,  was  for  the  plaintiff.  The  entry  contained  a  plea  of 
guilty  by  the  defendant,  which  was  unchanged. 

Seidf  that  the  errors  were  clearly  clerical,  and  that  the  verdict  of  the  jury 
was  not  impaired  thereby.  1  b. 

6.  Same, — Advice, — MaHee, — In  an  action  for  malicious  prosecution,  evi- 
dence that  the  defendant  in  commencing  the  prosecution  complained 
of,  acted  upon  the  advice  of  a  person  not  a  counselor  or  attorney  at 
law,  is  incompetent  to  disprove  malice.  lb, 

7.  Same, — Euidenee. — Where,  in  an  action  for  a  malicious  prosecution 
in  instituting  surety  of  the  peace  proceedings,  evidence  was  intro- 
duced tending  to  show  that  the  plaintiff's  busband,  prior  to  the  fil- 
ing of  the  affidavit  by  the  defendant  for  surety  of  the  peace,  was 
seen  following  the  defendant  with  a  club  and  threatening  to  kill  him, 
it  was  competent  for  the  plaintiff  to  prove  by  her  husband  that  the 
club,  so  called,  was  only  a  switch  with  which  he  was  driving  a  calf, 
and  that  he  had  no  disposition  to  hurt  the  defendant.  lb. 

MARRIAGE. 
Bee  Guardian  and  Ward,  2,  6. 

MASTER  AND  SERVANT. 

1.  Negligence, — Paiefni  Defeete. — A  servant  is  bound  to  know  what  is  open 
to  observation  and  can  be  ascertained  by  the  ordinary  exercise  of  the 
senses.    He  is  chargeable  with  notice  of  defects  patent  and  obvious. 

Taylor  v.  FTootan,  188 

2.  Same, — AUnor  or  Inexperienced  Servant, — Aesumed  Risks. — A  minor  or 
inexperienced  servant,  in  his  contract  of  employment,  by  legal  im- 
plication, assumes  all  the  risks  ordinarily  incident  to  the  service,  in- 
cluding all  of  which  he  has  notice,  and  all  that  are  patent  and  obvious 
to  him.  lb, 

3.  Same, — InstrudioTis  to  Inexperienced  Servant, — Sufficiency  of, — Instructions 
to  an  inexperienced  servant  must  be  such  as  to  enable  him  to  com- 
prehend the  dangers  of  his  situation  and  appreciate  the  necessity 
of  adopting  prudent  methods  for  his  protection.  lb. 

4.  Same. — Minor. — Hazardous  EmploymenL — Instructing. — A  master  may 
employ  an  infant  in  a  hazardous  occupation,  if  he  will  furnish  him 
with  such  information  relative  to  the  perils  of  his  situation  as  will 
enable  him  to  comprehend  the  dangers  and  understand  how  to  avoid 
them.  lb. 

5.  Same, — Servant  Unable  to  Understand  Instrudions. — May  not  Employ. — 
It  is  an  actionable  wrong  for  a  master  to  expose  in  a  hazardous  em- 
ployment one  whom  he  knows  to  be  lacking  in  capacity  to  understand 
and  appreciate  the  dangers  surrounding  him,  however  much  he  may 
have  oeen  instructed.  lb, 

6.  Same. — Capacity  <^  Infant  to  Appreciate  and  Understand  Danger. — To  jus- 
tify a  master  in  the  employment  of  an  ignorant  and  inexperienced 
infant  in  a  hazardous  calling,  such  infant  must  possess  sufficient 
capacity  to  underatand  the  dangers  of  the  situation,  and  to  appreci- 
ate the  importance  of  heeding  prudent  warnings  for  his  own  safetv. 

76. 
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« 

MEASURE  OF  DAMAGE& 
See  Damages. 

MERGER. 
See  Judgment,  1. 

MINOR. 
See  Master  and  Sebyant,  2, 4^  6. 

MISCONDUCT  OF  JUROR. 
See  New  Trial,  5. 

MISJOINDER  OF  CAUSES  OF  ACTION. 
See  Appellate  Court,  5 ;  Practice,  23,  24. 

MONEY  HAD  AND  RECEIVED. 
See  Payment,  1 ;  Pleading,  13. 

MUNICIPAL  CORPORATION. 

lUtgai  Arrest  by  Town  MarshaL— Liability  of  Toim.~A  municipal  corporation 
18  not  liable  for  an  illegal  arrest  by  its  marshal  made  withoat  a  war- 
rant, and  under  an  invalid  ordinance.         Toum  <^Lawrel  y.  Bhej  1B8 

NATURAL  GAS. 

1.  UndiUy  Inereasing  Pressure, — Burning  a  Oustomer's  House. —  D^eelvx 
Flue. — Contributory  Negligence. — If  a  furnisher  of  natural  gas  negli- 
gentlj  increase  the  pressure  of  gas  in  a  consumer's  pipe  so  beyond 
the  accustomed  pressure  that  it  overheats  the  stove  of  the  customer, 
and,  without  the  latter's  fault,  sets  fire  to  his  house  and  destroys 
it,  he  is  liable  to  the  consumer  thus  injured  for  the  amount  of  his 
damages ;  but  if  the  house  catch  fire  by  reason  of  a  defective  flue, 
then  the  furnisher  of  the  gas  is  not  liable,  although  the  consumer 
had  no  notice  of  the  defect ;  and  it  is  error  to  refuse  to  so  instruct 
the  jury  at  the  request  of  the  furnisher. 

Alexandria^  etc.j  Cb.  v.  Painter ^  587 

2.  Same. — Failure  to  Pay  for  Qoa  Fumighed. — Trespasser. — ^The  furnisher  of 
the  gas  can  not  escape  liability  on  the  ground  that  It  was  the  contract 
between  him  and  the  consumer  that  if  a  bill  for  gas  furnished  was 
not  paid  when  due,  the  former  had  the  right  to  cut  off  the  supply 
of  gas,  and  that  the  fire  occurred  after  the  bill  was  due  and  before  it 
was  paid.    In  such  an  instance  the  consumer.is  not  a  trespasser.    lb. 

3.  Same. — Subsequent  Vendee  not  Liable. — Asaumplion  of  Vendor's  Liabili- 
ties. — Evidence. — A  person  who  has  purchased  the  plant  of  the  fur- 
nisher after  the  fire  nas  occurred  is  not  liable  for  the  damages ;  and 
the  contract  of  purchase  is  inadmissible  in  evidence,  even  though 
the  purchaser  assumes  in  the  contract  all  liabilities  of  the  vendor — 
no  allegation  of  such  assumption  being  in  the  complaint.  /&. 

NECESSARIES. 
See  QuARDiAN  and  Ward,  9. 

NEGLIGENCE. 
See  Garnishment  ;  Master  and  Servant,  1. 

1.  Evidence. — In  an  action  to  recover  for  an  injury  to  a  mare  from  a 
wron^  entrance,  caused  by  the  negligence  of  the  owner  of  the  stal- 
lion, it  is  error  to  permit  witnesses,  even  though  experts,  to  testify 
that  in  their  experience  they  had  known  of  wrong  entrances,  of  the 
character  described  in  the  complaint,  being  made  without  injury  to 
the  mares.  Medsker  v.  Pogue,  197 

2.  Same. — Charge  of. — Ind^nUeness. — An  objection  first  made  on  appeal 
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that  the  charge  of  negligence  in  such  action  is  not  sufficiently  definite 
presents  no  question.  Ih. 

3.  Pleading.  — ComplaitU. —  Contributory  Negligence, — Where  a  complaint 
charges  negligence  upon  the  part  of  the  defendant  producing  an  in- 
jury, and  avers  that  the  plaintiff  was  without  fault  contributing  to 
the  injury,  it  will  be  held  good,  unless  it  necessarily  appears  from 
other  averments  that  the  plaintiff  was,  in  fact,  blameworthy. 

Ohio,  ate.,  R.  W.  Oo.  v.  Hatokinaj  SIS 

4.  When  Court  Determines  Qtiestwms  of. — When  the  facts  are  undisputed, 
it  becomes  the  province  of  the  court  to  determine  whether  or  not  they 
amount  to  negligence.  Louisville,  etc.,  £.  Ji.  Co.  v.  EveB,SIS4 

6.  Same. — Diligence  to  Avoid  Injury. — Coniribviory. — The  law  requires  at 
least  the  exercise  of  ordinary  diligence  to  avoid  an  injury ;  and  if 
such  injury  was  occasioned  by  the  negligence  of  the  injured  person, 
concurring  with  the  negligence  of  the  other  person  at  fault,  he  can 
not  recover.  It  must  appear  affirmatively  from  the  plaintiff's  evi- 
dence that  he  was  free  from  contributory  negligence.  Ih. 

6.  Same. — Degree  of  DUigence. — Knowledge  ^  Danger. — Greater  precau- 
tion and  diligence  are  required  of  an  individual  who  has  knowledge 
of  the  danger,  and  is  familiar  with  all  the  surroundings,  than  of  one 
who  is  ignorant  of  them.  lb. 

7.  Same. —  Unhitched  Horse  Standing  ai  Depot.— Where  the  plaintiff  left 
his  horse  unguarded  and  unhitched,  and  in  close  proximity  to  a  rail- 
road track,  upon  which  he  knew  it  was  morally  certain  a  train  would 
approach  to  within  a  few  feet  of  where  his  horse  was  standing,  with 
another  train  standing  on  a  track  not  more  than  fifty  feet  away,  ready 
to  pull  out,  and  the  thoroughfares  in  the  immediate  vicinity  block- 
aded with  horses  and  vehicles,  as  he  knew,  a  recovery  was  denied, 
although  the  defendant  was  guilty  of  negligence  in  failing  to  ring 
the  bell,  in  failing  to  place  a  man  on  the  rear  end  as  it  backed  up  at 
night,  and  in  failing  to  place  any  head  or  other  light  at  such  rear 
end.  lb. 

8.  Iieading.-'**Wiihout  FaulC^— Sufficiency  of  AOegaiion.— The  alle|;ation 
that  the  plain  tiff  was  "without  fault,'' ha3  a  technical  significance, 
and  admits  proof  of  any  facts  tending  to  show  its  truth,  and  is  suffi- 
cient, unless  the  facts  specially  pletuled  clearly  show  that  he  was 
chargeable  with  contributory  negligence. 

Chicago,  etc,  R  E.  Oo.  v.  Nash,  £98 

9.  Failure  to  Anticipate  the  Wrongful  Act  of  Another. — It  is  not  negligence 
to  assume  that  another  will  do  his  duty,  or  to  fail  to  anticipate  the  fault 
of  another.  NoblemriUe,  etc,  Oo.  v.  Teter,  3£S 

10.  Same. — Cattle  at  Large  in  a  Toum. — Excavation  in  Streets. — It  is  not  neg- 
ligence in  the  owner  of  cattle  to  allow  them  to  run  at  large  in  the 
streets  of  a  town,  where  an  ordinance  thereof  permits  it,  in  which  ex- 
cavations are  being  made  for  the  laying  of  gas-pipes.  lb. 

11.  Same. — Excavation  in  Street. — Guarding. — One  making  an  excavation 
in  a  public  highway  must  keep  it  constantly  guarded  while  it  is  dan- 
gerous, lb. 

12.  Same. —  ContribuioTy. —  Sv^pdent  to  Defeat  Action. —  Negligence  which 
will  bar  a  recovery  must  have  contributed  directly  and  proximately 
to  the  injury  of  which  the  plaintiff  complains.  lb. 

13.  Ovmer  Setting  Out  Fire  on  His  Prennses. — The  owner  has  the  right, 
for  the  purpose  of  reducing  his  land  to  a  state  of  cultivation,  to  kin- 
dle a  fire  upon  it,  if  he  does  so  at  a  proper  time,  under  ordinarily  fav- 
orable circumstances,  and  in  a  reasonably  prudent  manner. 

Brummit  v.  Fumess,  401 
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14.  Same, — Starting  Fire  in  Stubble  or  Peat  Bed.— It  is  negligeooe  in  an 
owner  to  start  a  fire  on  his  own  land  when  it  is  immediately  sur- 
rounded by  highly  combustible  and  inflammable  material,  as  stubble, 
up  to  the  very  border  of  an  adjacent  proprietor's  soil,  and  from  there 
on  indefinitely ;  and  so  it  is  negligence  in  him  to  start  a  fire,  in  a 
dry  time,  in  his  peat  bed,  filled  with  rotten  roots,  if  such  bed  is  im- 
mediately surrounded  by  soil  of  the  same  kind  owned  by  another.  /6. 

16.  Soune. — Special  VerdieL — Wheie  the  facts,  in  an  action  for  negligence, 
are  found  by  a  special  verdict,  it  is  the  province  of  the  court  to  de- 
cide whether  such  facts  amount,  at  least  prima  facie,  to  negligence.  lb, 

NEWLY  DISCOVERED  EVIDENCE. 
See  New  TbiaIj,  1  to  4 ;  Pbactice,  4. 

NEW  TEIAL. 
See  Appellate  Court,  10, 16;  Attobkey  andCliest,  8;  PBAcncE,  4. 

1.  Newly  Discovered  Evidence, — Diligence. — A  complaint  for  a  new  trial 
on  the  ground  of  newly  discovered  evidence  must  show  that  due  dil- 
igence was  used  to  procure  and  use  the  evidence  at  the  trial,  and  that 
the  evidence  was  of  such  a  character  as  to  make  it  highly  probable 
that  it  would  produce  a  different  result  if  a  new  trial  should  be 
granted.  Keisling  v.  Readle,  240 

2.  Same. — FaeU  Constituting  Diligence  Mutt  be  Set  OiU, — The  facts  consti- 
tutinff  diligence  must  be  specifically  set  out  in  the  complaint,  and  it 
then  becomes  a  question  for  the  court  whether  due  diligence  was  ex- 
ercised, lb. 

3.  Same. — Making  Inquiriee  for  Evidence. — Where  the  diligence  used  is 
alleged  to  have  consisted  in  making  inquiries,  the  time,  place  and 
circumstances  must  be  stated.  lb. 

4.  AdmimUme  After  Trial  not  Newly  Dtuo/venred  Evidence. — Admissions  of 
a  defendant  made  after  trial  are  not  newly  discovered  evidence 
within  the  meaning  of  the  statute.  Crow  v.  Brunaonj  S68 

5.  Juror  Having  Tried  Issue  Involved. — If  a  juror  misleads  a  party  by 
answering  on  his  voir  dire  that  he  has  neither  formed  nor  expressed 
an  opinion  on  the  issues  involved  in  the  cause,  and  be  has  pre- 
viously been  a  juror  in  a  cause  involving  the  same  issue,  it  is 
sufficient  cause  to  entitle  such  party  to  a  new  trial  because  of  his 
misconduct,  if  the  party  has  not  been  negligent  in  making  the  in- 
quiry, and  has  no  kbowledge  of  the  facts  oi  the  issue  having  been 
once  tried  by  the  juror.  In  such  an  instance  the  juror  ne^  not 
have  tried  all  the  issues  involved,  but  if  he  tried  any  one  of  them  it 
is  sufficient  to  render  him  unfit  to  sit  as  a  juror  in  the. second  case. 

Johnson  v.  Tyler,  S87 

6.  Affidavits. — Record. — BiU  of  Exceptions. — Affidavits  in  support  of  a  mo- 
tion for  a  new  trial  on  account  of  newly  discovered  evidence  can  be- 
come a  part  of  the  record  only  by  a  special  order  of  the  court  or 
by  a  bill  of  exceptions.  Jerauld  v.  Waikins^  4^6 

7.  Motion  For. —  Pendency  of  Motion  for  Judgment  on  Special  Findings. — 
The  fact  that  a  motion  for  judgment  on  special  findings  is  taken 
under  advisement,  and  not  ruled  upon  until  the  subsequent  term, 
does  not  excuse  a  failure  to  move  for  a  new  trial  within  the  time 
fixed  by  section  561,  R.  S.  1881.  Jacquay  v.  HartzeU,  6f/f) 

8.  Same. — A  motion  for  judgment  upon  special  findings  may  be  made 
after  a  motion  for  a  new  trial.  JIj. 

9.  Same. — Application. —  Time  of  Making. — An  application  for  a  new  trial 
must  be  made  within  the  time  fixed  by  section  561,  B.  8.  1881 ,  un- 
less an  extension  of  time  be  given  by  agreement  of  the  adverse  party. 


INDEX.  626 

except  for  causes  discovered  after  the  term  at  which  the  trial  was 
'  had.  lb. 

^  10.   OumuUUive  Evidence, — A  new  trial  will  not  be  given  beqaase  of  newly 

r  discovered  evidence  which  would  probably  not  change  the  result  of 

; .  the  trial.  Fleming  v.  MeClaflin,  537 

11.  Same. — Diligence.-^A  party  asking  a  new  trial  because  of  newly  dis- 
f '  covered  evidence  must  show  that  he  used  due  diligence  to  discover  it 

before  the  trial.  16. 

-  NOTICE. 

I  See  Chattel  Mobtoaoe,  4 ;  Insubancs,  2. 

Mailing  Letters  in  Poet-offiee. — I\-oqf  of  Having  Written. — Where  actual  no- 
tice is  required)  evidence  of  the  mailing  of  a  letter  containing  such 
notice,  properly  addressed  and  stamped,  is  prima  facie  proof  of  the 
receipt  of  the  notice,  and  if  its  receipt  is  not  denied  the  court  may 
instruct  the  jury  to  so  find;  but  if  its  receipt  is  disputed,  the  ques- 
L  *  tion  should  be  submitted  to  the  jury,  to   be  determined  from  all 

.  the  evidence,  both  positive  and  circumstantial,  whether  the  notice 

was  in  fact  received  or  not.  A  witness  can  not  testify  that  he  saw 
the  author  of  the  letter  writinp;  a  letter,  and  that  he  told  him  he  was 
writing  it  for  the  purpose  of  giving  the  notice. 

Home  In$.  Oo.  v.  MarpUy  4^1 

OFFICE  AND  OFFICER. 

See  Schools  and  School  Districts,  3,  4. 

OFFICIAL  BOND. 
See  Constable. 

PARENT  AND  CHILD. 

1.  Domeetie  Service. — Exprete  Contract  of  Payment. — How  Inferred. — Where 
a  father  and  his  adult  children  live  together  as  members  of  the  same 
family,  there  is  no  implied  undertaking  on  the  part  of  either  to  pay 
for  services,  but  such  an  undertaking  may  always  arise,  not  only 
from  an  express  contract,  but  it  may  be  inferred  from  surrounding 
circumstances.  Story  v.  Story,  S84 

2.  Domeetic  Service  Rendered  by  Child. — Compeneaiion. — Where  the  child, 
after  reaching  majority,  resides  with  the  parent  as  a  member  of  the 
family,  rendering  services  for  the  family,  the  law  does  not  imply  an 
obligation  on  the  part  of  the  parent  to  pay  for  such  services ;  on '  the 
contrary,  the  presumption  is  that  no  pecuniary  compensation  as 
wages  is  to  be  paid.  But  an  obligation  of  the  parent  to  pay  for 
services  so  rendered  may  be  created  by  express  contract,  or  an  obli- 
gation for  reasonable  compensation  may  be  inferred  from  circum- 
stances shown  tending  to  rebut  such  presumption. 

MeUormick  v.  McCormick,  594 

8.  Liability  (f  Fareni  for  Goods  Furnished  to  Child. — A  parent  is  liable 

for  goods  furnished  to  his  child  at  his  instance  and  request,  although 

the  child  is  of  full  age.  EOebargei-  v.  Swiggett,  698 

PARTIES. 

See  Decedents'  Estates,  4;  Exemption  fbom  Execution,  1. 

PARTNERSHIP. 

Partners  IndividuaUy  Liable  for  Tort. — In  an  action  against  a  partnership 
firm  for  a  tort,  the  individual  members  of  the  partnership  may  be 
held  liable  for  the  injury.  Alexandria^  etc.,  Co.  v.  Painter ,  587 

PATENT-RIGHT. 
See  Pbomisbory  Note,  6,  7. 

Vol.  1.— 40 
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PAYMENT. 
See  Pbingipai«  and  Surety,  1,  2. 

1.  Res  Judicata, — Money  Bad  and  Received, — A  payment  made  apon  a 
note  merged  in  a  judgment  can  not,  after  the  rendition  of  soch  jadg^ 
ment,  though  upon  default,  be  made  the  basis  ot  an  action  for  money 
had  and  received.  AUen  y.  Jonesj  6S 

2.  Same. — Judgment  as  Evidence. — In  an  action  against  an  estate  for 
money  had  and  received  by  the  decedent,  a  record  of  an  action 
brought  by  such  decedent  against  the  present  plaintiff  and  others 
upon  a  note  and  mortgage,  where  it  is  a  question  in  the  present  ca&e 
whether  the  money  in  dispute  was  given  by  the  plaintiff  and  re> 
ceived  by  the  decedent  as  a  payment  upon  such  note  and  mortgage, 
is  admissible  on  behalf  of  the  estate ;  for  if  said  money  was  in  fact  a 
payment,  it  would  have  constituted  matter  of  defence  in  the  action 
on  said  note  and  mortgage,  and  could  not  thereafter  be  made  the  ba- 
sis of  an  action.  lb. 

PHYSICIAN. 
See  Railroad,  8  to  11. 

PLEADING. 

See  Animau,  2;  Appellate  Ck)URT,  13,  14, 18;  Contract,  2;  Factors 
AND  Brokers,  2  to  4 ;  Judgment,  9 ;  Negliqence,  3, 8 ;  Promissory 
Note,  9,  10,  12 ;  Railroad,  5,  12 :  Replevin,  2  to  4,  9 ;  Set-Off.  1 ; 
Slander;  Statute  of  Limitations,  1 ;  Telegraph  Company,  1, 2,4. 

1.  Board  of  County  Commissioners. — In  an  action  before  a  board  of  county 
commissioners  for  services  rendered  a  county  by  an  attorney,  a  state- 
ment of  account,  showing  the  items  of  the  claim,  is  sufficient. 

Taylor  v.  BoswortK,  54 

2.  Complaint  Before  Justice  of  the  Peace. — Motion  to  Dismiss. — In  an  action 
originating  before  a  justice  of  the  peace,  a  complaint  in  which  the 
plaintiff  avers  that  "on  the  4th  day  of  January,  1888,  he  commenced 
working  for  the  defendant  by  the  day,  and  that  he  worked  one  hun- 
dred and  forty-four  days,  which  is  worth  seventy-five  cents  per  day, 
making  one  hundred  and  eight  dollars,  which  is  wholly  unpaid,"  is 
good  on  demurrer  or  a  motion  to  dismiss,  in  the  circuit  court. 

MUhoUin  V.  FnUer,  5S 

3.  Fraud. — In  pleading  fraud  it  is  necessary  to  show  the  facts  constitut- 
ing it.  Kain  v.  RinJxTf  S6 

4.  Same. — Fraudulent  Representation. —  Deceiving. — Relying  Upon. — A  pei^ 
son  defending  upon  tne  ground  of  fraudulent  representations  must 
show  himself  to  have  been  ignorant  of  the  truth  in  regard  to  the 
matter  about  which  the  representations  were  made ;  and  that  he  relied 
upon  the  representations,  and  acted  upon  them  to  his  damage.       lb. 

6.  Illegality  of  Consideration. — Pleading. — If  the  maker  of  a  note,  in  an 
action  thereon  against  him,  desires  to  plead  the  illegality  of  the 
consideration  thereof,  he  must  state  fully  and  clearly  all  the  facts 
which  enter  into  and  constitute  the  consideration,  and  render  it  in- 
valid, lb. 

6.  Complaint. — Date, — Abhreviaiion. — The  figures  "  88,"  stating  in  a  com- 
plaint the  date  of  the  commission  of  a  tort,  will  be  read  as  "  1888." 

Medsker  v.  Pbgue,  197 

7.  Suit  on  Note. — Failure  to  Allege  that  it  is  Due. — A  failure  to  allege,  in  an 
action  on  a  promissory  note,  that  it  is  due  is  immaterial,  if  the  note 
is  made  an  exhibit  and  shows  on  its  face  that  it  is  due. 

Btetel  V.  Oardj  S5! 
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8.  Only  UUimate  Facts  to  he  Pleaded. — Where  facts  are  sufficientlj  pleaded 
it  is  the  duty  of  the  court  to  proclaim  the  law  applicable  to  them, 
and  declare  the  rights  and  liabilities  of  the  parties  upon  such  facts. 
But  it  is  the  office  of  pleading  to  assert  ultimate  or  issuable  facts, 
which  alone  can  call  into  exercise  the  functions  of  the  court  to  make 
the*  application  of  the  law,  and  not  mere  matters  of  evidence  from 
which  such  facts  may  be  inferred.  Fenniylvania  Co.  y.  Zmckf  £80 

9.  Demurrer. — Sufficitney  of. — A  demurrer  to  a  complaint,  alleging,  as  a 
cause  of  demurrer,  '*  that  the  same  does  not  state  facts  sufficient  to  con- 
stitute a  ground  of  complaint,"  does  not  question  the  sufficiency  of 
the  complaint.  Firestone  v.  Werner ^  S9S 

10.  Same. — Complaint. — FravdMleni  Representations. — While  a  prospective 
purchaser  of  chattels  was  examining  the  records  of  the  recorder's 
office  to  see  if  the  property  was  encumbered,  the  owner  of  the  chattels, 
who  had  executed  a  mortgage  upon  them  to  another,  entered.  His 
name  was  Jefferson  Werner,  but  it  was  pronounced  Warner  by  others 
and  by  himself  also.  The  purchaser  found  a  mortgage  on  the  property 
executed  in  the  name  of  Jefferson  Werner,  and  said,  in  his  presence 
and  hearing,  that  said  mortgage  could  not  have  been  executed  by 
him  because  it  was  not  in  his  name.  He  did  not  contradict  the  state- 
ment nor  disclose  his  real  name.     Afterwards,  on  the  same  day,  he 

^  stated  to  the  purchaser  that  the  mortgage  found  had  not  been  ex- 
ecuted by  him,  and  that  he  had  no  knowledge  of  any  mortgage  on  the 
chattels.  In  reliance  upon  his  acts  and  statements,  the  purchase  was 
made,  and  subsequently  the  purchaser  was  compelled  to  pay  off  the 
mortgage  to  prevent  a  foreclosure. 

Held,  that  the  owner  was  guilty  of  a  fraudulent  misrepresentation,  and 
that  a  complaint  stating  the  facts'  substantially  as  above  was  suffi- 
cient, lb. 

11.  Demurrer. — Effect  of. — A  demurrer  admits  only  such  allegation^  in 
the  pleading  as  are  properly  and  sufficiently  pleaded. 

Kask  V.  Huncheon,  S61 

12.  Same. — CcfmjiXaiffU  on  Contract. — When  a  complaint  is  founded  upon  a 
contract  in  writing,  incorrect  and  irrelevant  averments  in  relation 
theret<^  and  incorrect  constructions  of  such  contract,  are  not  ad- 
mitted by  the  demurrer.  lb. 

^Z.  Money  Had  and  Received. — Bill  of  F^rtieulars. — Motion  to  Make  More 
Specxjie. — In  an  action  for  money  had  and  received  by  the  defendant 
for  the  use  of  the  plaintiff,  a  bill  of  particulars  is  not  necessary. 
If  any  uncertainty  exists  it  can  be  remeaied  upon  a  motion  to  make 
the  complaint  more  specific.  McCoy  v.  Oldlamy  S78 

14.  Same. — Bill  of  Particulars. —  When  not  Necessary. — If  the  items  of  an  ac- 
count in  respect  to  amounts,  dates  and  for  what  accrued  are  particu- 
larized in  the  body  of  the  complaint,  no  other  bill  of  particulars  need 
be  filed.  lb. 

16.  Partial  Answer  as  a  Flea  in  Bar. — A  partial  answer  can  not  serve  as 
an  answer  in  complete  bar.  State,  ex  reL,  v.  Pan-ish,  441 

16.  Complaint  Must  be  Good  as  to  all  the  Plainii^s. — A  complaint  must  be 
sufficient  as  to  all  the  plaintiffs,  or  it  will  not  be  sufficient  as  to 
any  of  them.  Parker  v.  Indianapolis  Nat* I  Bank,  4^£ 

17.  Failure  to  Reply. — Judgmeni.-rTh^  failure  to  reply  to  a  paragraph  of 
answer  containing  a  good  affirmative  defence  admits  its  truth, and  en- 
titles the  defendant  to  judgment ;  and  the  insufficiency  of  the  other 
paragraphs  of  the  answer  is  immaterial.  Adams  v.  2Wey,  4^0 

18.  Demurrer. — Several. —  What  Sufficient. — A  several  demurrer  to  a  com- 
plaint consisting  of  more  than  one  paragraph  need  not  in  terms  be 
addressed  to  each  paragraph,  but  it  must  be  such  as  to  declare  in 
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express  Isnipiage  that  neither  of  the  paragraphs,  taken  separatelj, 
states  facts  sufficient.to  constitute  a  cause  of  action. 

Baker  y.  QrcvcB^  5ft 

19.  Varianee  Between  Oompiainl  and  Bill  cf  FaHieulan. — If  there  is  a  va- 
riance between  the  allegations  of  a  complaint  and  a  bill  of  particu- 
lars, the  former  control.  Funy  y.  (yChnmoTf  67S 

POSSESSION. 

See  Chattsl  Mobtsagx,  3 ;  Replevin,  5,  10. 

PRACTICE. 

See  Appellate  Coukt,  1,  4,  7,  8,  18,  20,  23;  Countt  ComnasioinERS,  2; 
Exemption  fbom  Execution,  6, 11 ;  Judgment,  4 ;  Replevin,  7. 

1.  Bad  Reply  to  Bad  Answer. — A  bad  reply  is  sood  enough  for  a  bad  an- 
swer. Western  Uman  TeL  Co.  y.  TrumbuU,  HI 

2.  Joint  Demurrer, — Where  two  or  more  join  in  a  demurrer  it  must  be 
overruled  if  the  pleading  to  which  it  is  addressed  be  good  as  to  any 
one  of  the  demurring  parties.  Benedict  v.  FaHaw,  IGO 

8.  Venire  de  Novo, — A  venire  de  now  will  be  awarded  only  where  the  ver- 
dict is  defective,  uncertain  or  ambiguous.    Oamahan  v.  CStenoweth,  178 

4.  Samt, — New  TriaL — Joint  Motion, — ^A  joint  motion  by  two  or  more  co- 
parties  for  a  new  trial  will  not  be  sustained  if  any  one  of  the  parties 
De  not  entitled  to  a  new  trial.  Ih, 

5.  Objection  to  Evidence, — Failure  to  Make, — No  question  is  presented  on 
appeal  touching  the  admissibility  of  evidence,  if  no  objection  is  made 
to  its  reception  at  the  time  it  is  offered  in  the  trial  court. 

Wilson  V.  Clark,  J8S 

6.  Demurrer  to  Bad  Paragraph  OverrvUd,-^I^'eswnption, — Where  a  demurrer 
is  overruled  to  a  bad  para^aph  of  a  complaint  containing  one  or 
more  food  paragraphs,  it  will  be  presumed  narmf ul  and  be  neld  re- 
versible error,  unless  it  affirmatively  appears  by  the  record  that  the 
judgment  rests  exclusively  upon  the  good  paragraphs. 

Taylor  v.  Wootan,  188 

7.  Same, — Interrogatories  SKowina  Verdict  Based  on  Good  Ihragraphs, — If  in- 
terrogatories answered  by  the  jury  show  that  the  geneTal  verdict  is 
based  entirely  upon  the  good  paragraphs,  the  overruling  of  the  de- 
murrer is  a  harmless  error.  Jh. 

8.  Same. — Improper  Evidence  Oured  by  Instructions, — If  the  court  admit  im- 
proper evidence,  the  error  is  cured  by  the  judge  informing  the  jury  in 
nis  instructions  that  such  evidence  is  incompetent  and  should  not  be 
considered  by  them  for  any  purpose.  Ih, 

9.  Amendment  of  Complaint  After  Evidence  Heard, — A  complaint  may  be 
amended  by  leave  of  the  court  after  all  the  evidence  is  heard,  so  as 
to  conform  to  such  evidence;  and  unless  the  record  shows  affirma- 
tively that  the  defendant  was  misled  or  prejudiced  by  such  amend- 
ment, the  presumption  is,  on  appeal,  that  he  was  not  prejudiced  either 
by  the  amendment  or  by  leave  of  the  court  allowing  the  plaintiff  to 
make  it.  Sandford,  etc,  Co.  v.  MvJllen,  S04 

10.  Same, — Reswearing  Jury, — BiU  of  Exceptions. — It  is  not  error  to  refuse 
to  re-swear  the  jury  when  an  amended  complaint  is  filed  during  the 
trial  if  a  new  issue  is  not  thereby  tendered.  In  order  to  present  any 
question  on  appeal  touching  the  action  of  the  court  in  such  an  in- 
stance, a  bill  01  exceptions  is  necessary.  lb. 

11.  Same, —  When  not  Error  to  Refuse  a  Special  Verdict, — After  instructions 
have  been  requested  by  a  party,  some  of  which  have  been  argued  and 
the  court  has  designated  those  he  will  give  to  the  jury,  it  is  too  late 
for  such  party  to  insist  that  the  jury  be  required  to  return  a  special 
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yerdict,  although  the  coart  may  in  its  discretion  direct  one  to  be  re- 
turned. "  /6. 

12.  Venire  de  Novo. — A  venire  de  novo  is  only  proper  when  there  is  some 
defect  in  the  verdict  or  finding  of  the  court ;  and  a  motion  for  it  raises 
no  oaestion  respecting  the  filing  of  an  amended  complaint  during  the 
trial,  nor  respecting  a  refusal  of  the  court  to  direct  a  verdict  for  the 
party  making  it.  *  lb. 

13.  Improper  Argument  of  CounseL — Injury, — Unauthorized  language  of 
counsel  used  in  argument,  to  be  available  as  error  on  appeal,  must 
appear  to  have  produced  a  probable  injury  to  the  party  objecting  to 
it.  Postd  V.  Oard,  S59 

14.  Saame. — Insufficient  Answer. — Reeding  Evidence  Offered  upon. — In  Instruc- 
tions to  Jurtff  How  TreaUd. — An  advantage  may  be  taken  of  the  insuf- 
ficiency of  an  answer  by  rejecting  evidence  offered  in  support  of  it. 
A  defendant  is  not  entitled  to  have  an  insufficient  answer  treated  as 
sufficient  in  the  instructions  to  the  jury.  Ih, 

15.  Appeat. — SeCLion  630^  R,  8.  1881^  Abandoning  Intention  to  Appeal  under. 
— A  party  who  has  announced  his  intention  to  reserve  questions  for 
decision  upon  appeal  under  section  630,  B.  S.  1881,  may  at  any  time 
abandon  such  intention  and  prosecute  an  appeal  ^nder  the  general 
provisions  of  the  practice  act,  and  have  decided  all  questions  properly 
raised  by  the  record.  McKendry  v.  Sinker,  Deans  &  Co.,  f6S 

16.  Venire  de  Novo. —  When  Denied, — A  motion  for  a  venire  de  novo  will  not 
be  sustained  unless  the  verdict  or  finding  is  so  defective  and  uncertain 
upon  its  face  that  no  judgment  can  be  rendered  thereon. 

Zink  V.  Dick,  269 

17.  Eefusal  <^  Instruetiona. — Available  error  can  not  be  predicated  upon  the 
refusal  to  give  instructions  requested,  even  if  they  state  the  law  cor- 
rectly, where  such  instructions  are  substantially  embraced  by  those 
given  by  the  court  of  its  own  motion.  Story  v.  Story,  S84 

18.  Trial  by  Jury.— Waiver  cf  Riaht  to  Insist  that  Qmrt  ShoM  Try  Cause.— 
A  failure  to  object  to  a  trial  by  jury  is  a  waiver  of  a  right  to  insist 
that  the  cause  should  be  tried  by  the  court.        Taggart  v.  Tevanny^  SS9 

19.  Assignment  of  Errors, — Cause  for  a  New  Tried. — Causes  for  a  new  trial 
can  not  be  assigned  as  independent  errors,  on  appeal. 

OafTt^n  V.  Diekey,  4^1 

20.  Gollaleral  Motions. — Bill  of  Exceptions. — Collateral  motions,  such  as  mo- 
tions to  paragraph  a  pleading  and  to  make  it  more  specific,  and  the 
rulings  thereon,  can  be  brought  into  the  record  only  by  a  bill  of 
exceptions  or  by  a  special  order  of  the  court.       Thomas  v.  Oriffin,  4^7 

21.  Same. — Time  of  Filing. — Where  exceptions  are  taken  to  rulings  made 
on  such  motions  in  forming  issues,  the  exception  must  be  reduced  to 
writing  at  the  time,  unless  leave  is  obtain^  to  reduce  them  to  writ- 
ing within  a  given  time,  or  unless  the  bill  is  filed  within  the  term  at 
which  the  ruling  is  made;  in  which  event  it  will  be  presumed  that 
such  leave  was  granted  when  the  ruling  was  made.  lb. 

22.  Same. — A  bill  of  exceptions,  filed  after  the  close  of  the  term  upon 
leave  given,  because  of  the  overruling  of  the  motion  for  a  new 
trial,  will  not  embrace  motions  made  during  the  framing  of  the 
issues.  /  6. 

23.  Mitjoinder, — Reversal  of  Case. — A  case  will  not  be  reversed  for  a  mis- 
joinder of  causes  of  action. 

24.  Same. — No  Misjoinder  when  One  of  two  Paragraphs  is  Bad. — If  there  are 
only  two  paragraphs  in  a  complaint,  and  one  of  them  is  bad,  to  all 
intents  and  pui  poses  there  is  but  one  paragraph  in  the  complaint,  and 
there  is,  therefore,  no  misjoinder.  lb. 
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25.  Same, —  Waiver  </  Tori, — Effect. — A  waiyer  of  a  right  to  sae  ex  deUdo 
•   is  a  waiver  as  to  the  entire  remedy,  and  not  of  a  part  of  it  onlj ;  but 

such  waiver  does  not  apply  to  the  evidence.  lb. 

26.  Venire  de  Novo, —  XJee  of  Flural  "IMendania" — Only  One  DefendoaU  Found 
AgairuL — The  use  of  the  word  "defendants," when  there  is  more  than 
one  followed  by  the  name  of  only  one  defendant,  does  not  render  the 
verdict  so  uncertain  as  to  entitle  the  defendant  named  to  a  venire  de 
novo,  Alexandriaf  eic^  Co.  v.  Painter,  5S7 

27.  Same, — Failure  to  Find  Againet  all  the  Defendanie. — If  the  finding  is 
against  one  of  several  defendants  by  name,  the  omission  to  find  in 
favor  of  the  other  defendants  is  not  ground  for  a  venv'e  de  novo,       lb. 

PRESUMPTION. 
See  Bill  of  Exceptions,  4 ;  Fraud,  3 ;  PBAoncE,  6. 

PRINCIPAL  AND  AGENT. 

1.  F^rauduleni  Bepreeentatione, — Pleading. — ComplainL — For  a  complaint 
held  sufficient  in  an  action  to  recover  damages  for  fraudulent  repre- 
sentations made  by  an  agent  of  the  defendants  in  effecting  an  ex- 
change of  defendants'  mill  for  plaintiff's  land,  see  opinion. 

Beem  v.  Loekhari,  SOt 

2.  Same. — Special  Agent. —  When  Principal  Bound. — A  principal  is  bound 
by  the  acts  of  his  agent,  whether  general  or  special,  which  are  within 
the  scope  of  the  authority  which  the  principal  holds  him  out  as  pos- 
sessing, lb. 

PRINCIPAL  AND  SURETY. 

1.  PaymenL — Contribuiion, — Suit. — As  soon  as  the  debt  becomes  due  any 
one  of  several  co-sureties  may,  without  suit  or  compulsion,  pay  the 
debt  and  recover  contribution  from  his  co-sureties.  He  is  not  bound 
to  wait  for  suit,  even  though  one  of  his  co-sureties  has  notified  the 
holder  of  the  debt  to  bring  suit  thereon  against  the  principal. 

Reiier  v.  Uumbaek,  41 

2.  Same, —  Voluntary  PayvMni. — All  of  the  co-sureties  are  equally  liable 
for  the  whole  debt,  and  a  payment  of  the  debt  by  any  one  of  them 
after  it  is  due,  and  without  compulsion,  is  in  no  sense  a  voluntary 
payment.  lb. 

8.  Same.— Notice  to  Sue  not  Applicable  to  Co-Surety. — ^The  right  of  a  surety 
to  give  notice  to  the  holder  of  an  obligation  signed  by  them  to  sue, 
is  given  for  the  use  of  sureties  against  such  holder,  and  not  for  the 
benefit  of  sureties  among  themselves.  76. 

4.  Same.— Corporation. — Directors  as  Sureties  for, — Pa:ymeni  Over  Protest  of 
Co-Surety. — Directors  of  a  corporation  who  have  become  sureties  on  a 
note  given  by  such  corporation  may  take  it  up  when  due  and  execute 
a  new  note  in  payment  thereof,  even  after  one  of  their  number  has 
served  notice  upon  the  holder  of  the  note  to  sue;  and  it  is  no  de- 
fence in  an  action  for  contribution  by  his  co-sureties  that  they  com- 
bined to  prevent  the  liolder  suing  on  such  note  and  reducing  the 
property  of  the  corporation  to  its  payment  by  execution,  by  giving 
their  own  note  in  payment  thereof.  lb. 

6.  Construction  of  Contract  of. — A  surety  has  a  right  to  stand  upon  the  very 
terms  of  his  contract  of  suretyship ;  but  such  a  contract,  like  the 
contract  of  any  other  person,  must  be  given  a  reasonable  interpre- 
tation, in  accordance  with  the  established  rules  of  construction — not 
a  forced  and  unreasonable  construction.  McDonald  v.  Huestis,  S7S 

6.  Same. — Collateral  Contract  as  to  InteresL — Liability  for  Interest  Accruing 
after  Note  is  Due. — Attorney^ s  Fees. — An  agreement  in  writing  signed 
by  the  payees  of  a  note,  that  the  surety  ''  shall  not  be  bound  to  us  for 
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interest,  but  for  the  principal  alone/'  relieyes  the  surety  from  all  lia- 
bility to  pay  the  interest  accraing  before  the  note  falls  due,  but  not 
from  liability  for  the  interest  accruing  after  its  maturity,  nor  from 
attorney's  fees  allowed  when  suit  is  brought  on  the  note.  lb, 

PRIVILEGED  COMMUNICATIONa 
See  Evidence,  3. 

PROMISSORY  NOTE. 
See  Bastardy,  1 ;  Corporation,  2 ;  Pleadino,  7. 

1 .  SeUase  of  Surety. — ^One  of  two  makers  of  a  joint  and  several  promis- 
sory note,  governed  by  the  law  merchant,  who  is,  in  fact,  a  surety 
upon  the  note,  but  whose  suretyship  is  not  indicated  in  any  way 
in  the  note,  may  avail  himself  of  the  statutory  provisions,  and  by 

fiving  notice  in  accordance  with  section  1210,  R.  S.  1881,  procure 
is  discharge  from  liability  on  the  note,  if  the  holder  thereof,  to 
whom  the  note  has  been  given,  fail  to  proceed  within  a  reasonable 
time  to  bring  his  action  thereon.  Hamriek  v.  Bametif  I 

2.  Same, — Notice  to  Sue. — Reasonable  Time. — Where  the  surety  on  a  note 
gave  proper  notice  to  the  payee,  March  81,  to  sue  thereon,  the  surety 
and  the  payee  being  residents  of  Hendricks  county,  and  the  principal 
debtor  being  a  resident  of  Jefferson  county,  an  action  instituted  on 
April  2d  in  the  circuit  court  of  Hendricks  county,  which  did  not  com- 
mence its  term  until  June  4th,  was  not  brought  within  a  reasonable 
time  after  the  notice  it  appearing  that  suit  might  have  been  brought 
in  the  circuit  court  of  Jefferson  county  during  a  term  pending  when 
the  notice  was  given.  76. 

3.  Joint  Makers. — Judgment  Against  One. — Release  o/  the  Other. — Where  a 
judgment  is  rendered  on  a  joint  promissory  note  against  one  of  two 
joint  obligors,  the  other  is  thereby  absolutely  discharged,  unless  the 
plaintiff,  in  some  legal  way,  saves  his  right  to  pursue  the  other  also. 

Martin  v.  Baugh^  20 

4.  Same. —  Vacation  of  Judgment.-^IUMvdl  of  Liability. — But  if  such  judg- 
ment is  afterward  set  aside  and  vacated,  the  liability  of  both  oblig- 
ors is  revived.  lb. 

5.  Aetiofn  by  Endorsee. —  Fraud  as  Defence. — Innocent  Holder. — Special  Ver- 
dict.— In  an  action  by  the  endorsee  of  a  note  against  the  maker  where 
the  answer  alleges  that  the  execution  of  the  note  was  obtained  by 
fraud,  and  that  the  consideration  was  fraudulent,  and  that  the  plain- 
tiff had  full  knowledge  of  the  consideration  for  which  the  note  was 
given,  a  reply  by  the  plaintiff  averring  that  at  the  time  he  purchased 
the  note  he  had  no  notice  of  any  defence  thereto,  but  admitting  the 
other  averments  of  the  answer,  does  not  amount  to  such  an  ad- 
mission of  the  allegations  of  the  answer  as  to  entitle  the  defendant 
to  judgment  notwithstanding  the  general  verdict,  in  which  it  was 
found  that  the  note  was  assigned  to  the  plaintiff  before  maturity 
for  a  valuable  consideration  in  due  course  of  business,  and  that  the 
plaintiff  purchased  the  same  without  any  knowledge  of  the  existence 
of  any  defence  thereto.  Sprinkle  v.  Taylor^  74 

6.  PalerU'Right. — SaU. — Non-Compliance  with  Statute. — Rights  of  Innocent 
Purchaser. — A  promissory  note,  not  governed  by  the  law  merchant, 
given  for  a  patent-right,  the  vender  of  which  has  not  complied  with 
the  statute  of  this  State,  which  requires  venders  of  patent  rights  to 
file  with  the  county  clerk  copies  of  the  letters- patent,  and  to  make 
an  affidavit  that  the  letters  are  genuine,  and  requiring  that  notes  given 
for  the  purchase  of  such  rights  shall  contain  the  words  ''given  for 
a  patent-right,"  can  not  be  collected  by  the  payee,  a  purchaser  with 
notice,  or  an  innocent  holder.  Robertson  v.  Cooper y  78 
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7.  Same.—Eureue  o/  Right  in  Anolhei^  SlaU,'-The  fact  that  the  right  sold 
was  to  be  exercised  and  enjoyed  in  another  State  is  immaterial.      lb. 

8.  Read  Party  in  Interest, — Transfer  by  Qtuirdian  of  WanTs  Note, — Where  a 
guardian  assigns  notes  belonging  to  the  estate  of  his  ward  in  pay- 
ment of  his  individual  debt  to  the  assignee,  who  has  knowledge  of  the 
ownership  of  the  notes,  the  maker  may  Jefeat  an  action  thereon  by 
such  assigneei  on  the  ground  that  the  assignee  has  no  title,  and  is 
not  the  real  party  in  interest.  Maihit  y.  Bamei,  164 

9.  PayahU  at  a  Place  not  a  Bank. — Defence, — If  the  place  where  a  note  is 
payable  purports  to  be  a  bank  within  this  State,  when  in  fact  it  is 
not  such  a  bank  as  the  statute  requires  a  note  to  be  payable  at  in  or- 
der to  protect  a  bona  fide  purchaser  thereof,  that  fact  must  be  set  up 
by  answer,  to  be  available  as  a  defence.  2jink  ▼.  Dick^  B69 

10.  Same, — Note  Procured  by  Fraud. — Answer  and  Reply, — Burden, — If  the 
maker  alleges  that  the  note  sued  upon,  which  is  bankable  paper,  was 
procured  by  the  fraud  of  the  payee,  a  reply  to  such  an  answer  that  the 
plaintiflf  had  no  notice  or  knowledge  relating  to  such  fraud,  but  took 
it  for  value  in  the  usual  course  of  business,  in  good  faith,  before  ma- 
turity, is  sufficient  The  burden  rests  upon  the  plaintiff,  after  the 
defendant  has  shown  that  the  note  was  procured  by  fraud,  to  show 
that  he  took  the  note  in  the  manner  alleged  in  his  reply.  lb, 

11.  Collateral  Written  Agreement. — An  agreement  in  writing,  executed  at 
the  same  time  a  promissory  note  is  executed,  with  reference  thereto, 
becomes  a  part  of  the  contract,  and  it  and  the  note  must  be  construed 
together  in  ascertaiuing  the  liability  of  the  maker  of  such  note  and 
his  surety.  McDonald  v.  Huestis,  S75 

12.  Action  on, — Pleading. — Qeneral  Denial. — Proof  of  Endorsement — In  an 
action  against  the  maker  on  a  promissory  note,  alleged  to  have  been 
assigned  to  the  plaintiff  by  written  endorsement  there  can  be  no  re- 
covery, if  the  general  denial  is  in,  without  proof  of  such  endorsement. 

J^honkwiler  v.  Dunavm,  SOo 

quantum'  meruit. 

See  CJoNTBACT,  4,  5. 

RAILROAD. 

1.  Fencing  Right  o/  Way.—Lialnlity  for  Animals  KUled  Within  City  Lim- 
its.—StatuU  UnrepeaUd.'-The  acts  of  April  8th  and  April  13th,  1885, 
relating  to  the  fencins:  of  railroad  rights  of  way.  do  not  repeal  the 
prior  statute  (section  4025  et  seq.^  R.  8.  1881),  making  railroad  com> 
panies  liable  for  injury  to  stock  within  the  corporate  limits  of  a  city. 

JeffenonviUc,  etc.,  R.  R  Co.  v.  Peters,  69 

2.  Same. — Action  for  Stock  Killed. — Fence. — Burden  of  Proof. — In  an  action 
by  the  owner  to  recover  the  value  of  a  horse,  when  it  is  shown  that 
at  the  place  where  the  animal  went  upon  the  track  and  was  injured 
the  road  was  not  fenced,  the  burden  is  upon  the  company  to  show, 
in  order  to  escape  liability,  that  at  that  place  the  company  was  not 
legally  bound  to  maintain  a  fence.  76. 

3.  Same. — Obligation  to  Fence. —  Question  of  Law,  not  of  Fhet. — Whether  or 
not  the  company  is  obliged  to  fence  its  road  at  a  given  point  is  a 
question  of  law  and  not  of  fact  lb, 

4.  Same. — Where  the  nearest  objects  to  the  place  at  which  a  horse  went 
upon  the  main  track  within  the  city  limits  and  was  injured  were 
a  building  one  hundred  and  seventy-five  feet  north,  a  crossing  one 
hundred  and  seventy-five  feet  south  and  a  vard  track  sixty  feet 
east,  the  ground  adjoining  the  main  track  being  unoccupied,  the 
situation  and  surroundings  are  not  shown  to  be  such  that  a  fence 
could   not  be   maintuined  without  interfering  with  the  company's 
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baslDess,  or  with  the  proper  discharge  of  its  duty  to  the  pnblic,  or 
without  endangering  the  safety  of  the  company's  employees,  and 
the  company  was  bound  to  maintain  a  fence.  lb, 

5.  Failwe  to  Fence  Track. — Adjacent  Owner  May  Fence, — Action  for  Co&L — 
Pleading. — ComplainL — In  an   action  under  the  act  of   April   13th, 

*  1885,  which  provides  that  railroad  companies  must  fence  their 
rights  of  way  within  twelve  months  after  the  taking  effect  of  the 
act,  or,  in  case  of  roads  completed  subsequently  to  its  taking  effect, 
within  twelve  months  after  their  completion,  and  that  upon  their 
failure  so  to  do,  the  adjacent  owner  may,  after  giving  thirty  days' 
notice,  build  the  fence  and  recover  for  the  cost,  a  complaint  which 
fails  to  aver  that  the  road  had  been  completed  and  operated  twelve 
months  before  the  giving  of  the  notice,  and  that  the  road  was  not 
fenced  at  the  time  the  notice  was  given,  is  demurrable. 

Lake  Erie^  dc,  £L  IF.  Co,  v.  Lanneti,  lOS 

6.  FarmfOromng. — QaJte. Erected  at. — Killing  Slock. — LiabilUy  for. — Under 
the  acts  of  April  8th  and  13th,  1885,  where  a  gate  is  erected  at  a 
farm  crossing  oy  a  railroad  company  for  the  convenience  of  an  ad- 
jacent land-owner,  or  is  erected  by  the  adjacent  land-owner  with  the 
consent  of  the  company,  the  company  is  not  liable,  in  the  abseoce 
of  negligence,  for  the  injury  or  killing  of  animals  belonging  to  such 
land-owner  or  other  persons,  which  enter  upon  the  track  through  such 
gate.  LouisvUlet  etc,  R,  W.  Co.  v.  ThomoBf  ISl 

7.  Same. —  Verdict. — Ambiguity. —  Venire  de  Novo. — The  law,  as  stated,  is  ap- 
plicable only  to  gates  erected  at  farm  crossings,  and  where  the  verdict 
IS  ambiguous  and  uncertain  as  to  whether  there  was  a  farm  crossing 
for  the  convenience  of  the  adjacent  owner  at  the  place  where  the 
gate  was  erected,  and  through  which  the  animals  entered,  a  motion 
for  a  venire  de  novo  should  be  sustained.  Jb. 

8.  Venue.— Suit  for  Service  Rendered.—  Where  Broughi.—Se^Aion  796  (/  Code 
of  1852  Still  in  Force. — An  action  may  be  brought  against  a  railroad 
corporation  for  services  rendered  it  in  any  county  where  it  has  an  of- 
fice for  the  transaction  of  business^ f>r  any  person  resides,  upon  whom 
process  may  be  served.  Section  796  oi  the  Code  of  1852  is  still  in 
force.  EvanwUle,  etc,  R.  R.  Co.  v.  Spellbringy  167 

9.  Same. — Action  for  Medical  Servicee  Rendered. — In  an  action  against  a 
railroad  company  to  recover  for  services  rendered  as  a  physician, 
where  it  is  alleged  that  such  services  were  rendered  at  the  special  in- 
stance and  request  of  the  defendant,  the  plaintiff  must  show  that 
the  defendant  employed  him,  or  directed  him  to  be  employed,  to  per- 
form the  services  for  which  he  seeks  to  recover.  76. 

10.  Same. — Employment. —  Evidence  of. — In  an  action  against  a  railroad 
company  for  medical  services  rendered  it,  it  is  error  to  admit  the 
declarations  of  a  physician,  made  at  the  time  of  the  alleged  employ- 
ment, to  the  effect  that  the  company  would  pay  the  plaintiff,  unless 
it  is  first  shown  that  such  physician  had  authority  to  bind  the  com- 
pany, lb, 

11.  Same. — Power  to  Employ  Phytieian. — A  physician  who  is  only  occa- 
sionally employed  by  a  railroad  company  to  attend  to  persons  injured 
thereon,  but  who  is  not  its  regularly  employed  physician,  has  no 
power  to  bind  the  company  in  the  employment  of  another  physician 
to  assist  in  a  case  in  which  he,  the  former,  is  specially  employed  by 
such  company.  76. 

12.  Killing  Stock. — Fencing  TSraek. — Pleading.— Anewer. — Demurrer, — In  an 
action  for  the  killing  of  plaintiff's  cow  which  had  entered  upon  the 
defendant's  railroad  track,  where  the  track  ought  to  have  been  se- 
curely fenced  but  was  not,  an  answer  setting  up  matters  of  evidence 
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-  from  which  it  might  be  iaf erred  that  it  coald  not  hare  been  fenced 
without  interfering  with  the  righto  of  the  public,  or  the  free  use  of 
the  tracks  bj  the  companj  or  jeopardizing  the  safety  of  ito  servants, 
but  without  alleging  any  issaable  facto  to  that  effect,  is  demurrable 

Penntylvania  Co,  v.  Zwiek,  SSO 

13.  *'  WUfiiUy  and  Willingly.*^ — ItUaUionally  Kxliing  AnimaL — A  complainU 
which  charges  that  the  defendant  ^'wilfully  and  willingly  killed"  the 
plaintiff's  animal  is  sufficient  to  show  an  intentional  killing. 

Chioago,  etc,  R.  R,  Co.  v.  Xaah,  t98 

14.  Same. —  WUfvl  Injury. — ComplainL — Malice, —  ContrUnUory  Negligenee. — 
IVetpamng  AnimaL — In  a  complaint  for  a  wilful  injury  there  must  be 
language  used  which  can  be  construed  as  charging  that  the  defendant 
had  an  intent,  either  actual  or  constructive,  to  commit  the  injury ; 
but  it  is  not  necessary  to  use  words  indicating  an  act  amounting  to 
a  crime  or  importing  actual  malice  toward  the  owner  of  the  property 
injured  ;  nor  to  show  that  the  plaintiff  was  without  contributory  neg- 
ligence, nor  that  the  property  injured  was  rightfully  at  the  place  of 
injury.  lb. 

15.  Same. — Killing  Animal  at  Crossing. — An  inference  of  contributory  neg- 
ligence on  the  part  of  the  plaintiff  does  not  arise  as  a  legal  conclusion 
from  the  averment  that  the  animal  was  negligently  killed  at  a  rail- 
road crossing,  when  accompanied  by  the  averment  that  the  plaintiff 
was  without  fault.  16. 

16.  Same. — Order  of  County  Commissioners  PermiUing  Oattie  to  Rvn  at  Large. — 
Injury  at  Crossing. — Where  an  order  of  the  board  of  county  commis- 
sioners authorizes  an  animal  to  run  at  large,  the  owner  is  not  pre- 
vented from  recovering  for  a  negligent  injury  to  the  animal  at  a  pub- 
lic railroad  crossing  by  the  mere  fact  that  he  permitted  it  to  run  at 
large,  such  fact  not  being  imputed  to  him  as  a  contributory  fault.  76. 

17.  Same. — Owner  at  FavH. — If  the  owner  of  an  animal  carelessly  and 
rashly  permit  it  to  roam  at  large,  unattended,  in  the  vicinity  of  a 
railroad  where  the  company  can  not  be  required  to  fence  in  ito  track, 
and  it  is  there  negligently  injured  by  such  company,  he  can  not  re- 
cover, for  he  is  chargeable  with  contributory  negligence,  although  an 
order  of  the  board  of  county  commissioners  then  in  force  allowed 
such  an  animal  to  run  at  large.  In  such  an  instance  he  is  chargeable 
with  actual  fault.  lb. 

18.  Same. — Turning  Animal  Out  Unattended. — No  Recovery. —  Wilful  Injury. 
— If  the  owner  of  an  animal  permit  it  to  run  at  large  unattended, 
whether  it  roam  in  the  vicinity  of  a  railroad  or  elsewhere,  in  the  ab- 
sence of  an  order  of  the  board  of  county  commissioners  permitting 
such  an  animal  to  run  at  large,  and  it  is  negligently  injured  at  a 
railroad  crossing  by  the  company,  his  fault  in  turning  it  out  to  run 
at  large  will  prevent  a  recovery  by  him  for  the  injury;  but  otherwise 
if  the  injury  was  inflicted  wilfully.  /6. 

19.  Same. — Animal  Escaping  from  Enclosure. — Whether  there  be  an  order  of 
the  board  of  county  commissioners  allowing  animals  to  run  at  large 
or  not,  if  the  owner  of  such  an  animal  carefully  confines  it  in  a  well- 
fenced  enclosure  or  other  properly  secured  place,  and  without  his 
knowledge  or  fault  it  escapes  therefrom  and  wanders  unattended  to 
a  public  railway  crossing,  and  is  there  negligently  injured  by  the 
company,  he  may  recover  for  such  injury.  lb. 

20.  Same.  —  Lookout  for  A  nimals  Near  or  Approaching  Crossings. — A  n  engi neer 
in  charge  of  a  train  must  use  reasonable  diligence  to  discover  animals 
near  or  approaching  crossings ;  and  if  the  animal  could  have  been 
seen  by  the  use  of  ordinary  diligence  in  time  to  have  avoided  the  in- 
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jai^,  the  company  will  be  liable,  the  owner  of  the  animal  not  being 
gailtyof  contributory  negligence.  76. 

21.  KiUing  Stock, —  WiJfiU  Ir^ury, — Emdcnee, — In  an  action  against  a  rail- 
road company  for  wilfully  killing  plaintiff's  cow,  a  witness  for  plain- 
tiff testified  that  the  train  came  almost  to  a  stop  about  a  thousand 
feet  from  the  crossing  where  the  cow  was  standing;  that  she  could 
be  seen  by  one  upon  the  engine  for  a  half-mile ;  that  the  train  started 
dp  and  increased  its  speed  to  thirty  miles  an  hour  until  it  struck  the 
cow,  and  then  ran  much  slower;  that  the  engineer  was  looking  out  of 
the  cab  in  the  direction  of  the  crossing,  but  gave  no  signal,  and  made 
no  attemjpt  to  frighten  her  from  the  track.  The  engineer  testified 
that  he  did  not  see  the  cow  in  time  to  avoid  striking  her;  that  he 
tried  to  stop  his  engine,  and  that  he  did  not  intend  to  kill  her. 

Hddf  that  it  was  error  to  withdraw  the  case  from  the  jury,  as  it  was  for 
them  to  say  whether  the  killing  was  wilful. 

Overton  v.  IndiafMj  <te.,  R,  W.  Co,,  4^6 

22.  Scmie, — No  I\'etumption  that  Animal  will  Leave  Track. — An  engineer  has 
no  right  to  presume  that  a  cow  or  other  animal  will  leave  the  track 
as  the  engine  approaches  in  time  to  avoid  injury.  lb. 

23.  KUHng  Stock. — Counter-Claim. — In  an  action  for  killing  stock  at  a 
public  crossing,  when  the  negligence  is  alleged  to  have  been  a  fail- 
ure to  blow  the  whistle  and  ring  the  bell,  the  defendant  can  not  set 
up  by  counter-claim  that  the  plaintiff  negligently  permitted  his  stock 
to  stray  upon  such  crossing  and  that  the  collision  damaged  its  loco- 
motive. Lake  Shore,  etc  yR,  W.  Co.  v.  Van  Afiken,49£ 

24.  Same.— Failure  to  Blow  Whistleal  Public  Oromng. — If  an  animal  is  killed 
at  a  public  crossing  by  reason  of  a  failure  or  neglect  to  blow  the  whis- 
tle or  ring  the  bell,  as  required  by  statute,  the  company  is  liable; 
but  the  omission  to  give  these  signals  will  not  authorize  the  rendition 
of  a  judgment  against  the  company,  unless  the  facts  found  show 
that  the  killing  was  caused  by  the  failure  to  give  them  as  re- 
quired by  the  statute.  lb. 

25.  Same — Special  Verdict. — Injury  at  Crossing. — In  an  action  against  a 
railroad  company  for  negligently  killing  an  animal  on  a  public 
crossing,  because  of  its  failure  to  blow  the  whistle  or  ring  the  bell, 
the  special  verdict  must  show  that  the  animal  was  on  or  at  the 
crossing  when  killed.  lb. 

RECORD. 

See  Appellate  Court,  1,  7,  9, 19,  20. 

RELEASE  OF  SURETY; 
See  Promissory  Note,  1  to  4. 

RELIEF  FROM  JUDGMENT. 
See  Judgment,  2,  6,  7,  9. 

REPAIRS. 
See  Landlord  and  Tenant,  7. 

REPLEVIN. 
See  Animals,  2,  3 ;  Costs,  7. 

1.  Slrmgth  (/  Hi»  Own  Title. — Illegal  Impounding  IVoeeedings. — ^In  an  action 
to  recover  the  possession  of  cattle  the  plaintiff  must  recover  upon 
the  strength  of  his  own  title ;  and  it  is  immaterial  that  the  defend- 
ant claims  possession  by  an  illegal  proceeding  to  impound  them,  un- 
til the  plaintiff  first  shows  that  he  has  a  valid  title  thereto. 

Miller  v.  Lively^  6 

2.  Pleading. — ComplatTit, — In  an  action  of  replevin  an  averment  in  the 
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complaint  that  the  defendant  "unlawfully  holds''  the  property  is 
equivalent  to  an  averment  that  it  is  "  unlawfully  detainea." 

QouUl  V.  G^Neal,  lU 

8.  Same, — Detention  of  Property, —  Venut, — In  such  action  the  complaint 
need  not  allege  that  the  property  is  detained  in  the  county  where 
the  suit  is  brought.    Section  1547,  B.  S.  1881.  lb. 

4.  Deacripticn  of  Property. — In  replevin  for  the  recovery  of  a  horse,  a 
description  in  the  complaint  as  follows :  "  One  gray  horse  six  years 
old  this  spring,  about  sixteen  and  one-fourth  hands  high,  with  a 
small  knot  about  half  way  between  the  right  nostril  and  right  eye, 
near  the  front  of  face  or  nose,  with  collar  mark  on  top  of  neck,  dark 
mane  and  tail,  with  tip  end  of  tail  light  in  color,*'  b  sufficient. 

Wood  V.  Domefl,  215 

6.  Possessory  Action. —  When  Lies. — The  action  of  replevin  is  a  possessory 
action,  and  will  lie  only  in  cases  where  the  plaintiff  is  entitled  to 
the  immediate  possession  of  the  property  in  controversy. 

Whitehead  v.  CoyU,  4^ 

6.  Same. — Effect  of  Judgrmeni  on  Title  to  Property, — Where  the  plaintiff  is 
entitled  to  the  possession  of  the  property  in  controversy  by  reason  of 
his  title  thereto,  a  judgment  in  his  favor  in  an  action  of  replevin 
determines  not  only  the  right  to  the  possession,  but  the  title  to  the 
property,  and  the  judgment  is  conclusive  upon  the  parties  both  as  to 
the  possession  and  title.  lb. 

7.  Same. — Practice  on  Appeal. — In  a  case  of  replevin,  on  appeal,  where  it 
does  not  clearly  appear  whether  the  judgment  in  favor  of  the  plain- 
tiff affirms  the  plaintiff's  title  and  his  right  to  the  possession  of  the 
property,  or  whether  it  merely  affirms  his  right  to  the  possession 
thereof,  the  case  will  be  reversed  if  the  evidence  shows  that  the 
plaintiff  was  only  entitled  to  the  possession.  lb, 

8.  B^ore  Justice  of  Peace, —  Where  Brought — An  action  of  replevin  be- 
fore a  justice  of  the  peace  must  be  brought  in  the  township  where 
the  defendant  resides  (unless  there  be  no  justice  competent  to  act 
in  such  township),  or  in  the  township  where  the  property  in  contro- 
versy was  taken  or  is  detained.  Buck  v.  Young^  558 

9.  Same. — CompUiint  Need  not  Aver  Defendant'' s  Residence  or  Flaee  of  beten- 
tton. — Appearance. — Effect. — The  complaint  need  not  contain  an  alle- 
gation showing  that  the  action  is  brought  in  the  proper  township; 
and  if  the  action  is  not  brought  in  a  proper  township,  a  full  appear- 
ance by  the  defendant,  without  first  raising  the  question  of  the  want 
of  jurisdiction,  not  apparent  on  the  face  of  the  complaint,  by  a  plea 
in  abatement,  is  a  waiver  of  the  right  to  insist  that  the  action  has 
been  bronght  in  an  improper  township.  lb. 

10.  Same. — May  Prove  Either  General  or  Special  Otonership. — Under  a  com- 
plaint averring  a  wrongful  taking  or  unlawful  detention  of  his  personal 
property,  the  plaintiff  may  prove  either  a  general  or  special  owner- 
ship in  himself,  with  the  right  to  the  immediate  possession.  lb, 

11.  Same — Verdict. — Form. — If  the  evidence  shows  that  the  plaintiff  is 
entitled  to  the  possession  of  the  property,  but  does  not  show  that  he 
is  the  absolute  owner  thereof,  the  verdict  should  merely  stale  the 
fact  as  proved.  /6. 

12.  Same. — Damages. — The  action  of  replevin  may  be  maintained  before 
a  justice  of  the  peace  without  claiming  in  the  complaint  damages  for 
the  detention  of  the  property ;  and  although  damages  be  claimed,  if 
none  be  proved,  none  need  be  found  in  the  verdict.  lb. 

13.  Same. — Fmindation  nf  Action. —  Mortfiage. —  Variance. — A  mortgage  by 
virtue  of  which  the  right  of  possession  to  property  is  claimed  is  not 
the  foundation  of  the  action ;  and  a  variance  between  the  description 
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of  the  Animal  in  the  complaint  and  in  the  mortgage  is  immaterial, 
80  long  as  the  proof  conforms  to  the  complaint  ana  shows  that  the 
animal  as  described  in  the  mortgage  is  the  one  described  in  the  com- 
plaint, lb, 

14.  Same. — iV<x/  of  Place  of  Detention, — It  is  not  necessary  to  a  recovery 
to  prove  the  township  in  which  the  property  is  detained,  nor  tne 
township  in  which  the  defendant  resides.  lb, 

15.  Same, — Error  in  Record  of  Chattel  Mortgage, — Where  a  chattel  mort- 
gage provides  that  if  the  property  mortgaged*  be  sold  the  mortgagee 
may  at  once  take  possession  thereof,  it  is  immaterial  that  a  mistake 
is  m«de  in  the  record  of  the  mortgage  as  to  the  date  of  the  note 
secured,  and  when  it  will  become  due.  lb, 

RESCISSION  OF  CONTRACT. 

See  VlNDOB  AND  PUBCHABEB,  2  tO  4. 

RES  JUDICATA. 
See  Pathent. 

REVIEW. 
See  Appellate  Coubt,  1, 7,  9, 10, 18  to  21,  28. 

SALE. 

See  Chattel  Mortgage,  1,  2,  4. 

J.  Breach  <^  Warranty. — Pleading. — In  an  action  on  a  note  given  for  a 
horse,  an  answer  alleging  a  breach  of  warranty,  and  that  the  ani- 
mal was  wholly  worthless  for  the  buyer's  use,  is  not  equivalent  to  an 
allegation  that  it  was  worthless.  PmIcI  v.  Oard,  iS68 

2.  Same. —  When  Warranty  a  Queslipifor  Jury, — If  the  words  used  at  a  sale 
are  not  a  warranty  in  terms,  it  is  proper  to  submit  to  the  jury  the  ques- 
tion whether  they  were  intended  by  the  parties  as  a  warranty.       lb 

3.  Same. — Open  Defects. —  Warranty. — Open  and  visible  defects,  or  quali- 
ties of  articles  sold  and  warranted,  are  not  reached,  as  a  general  rule, 
by  the  warranty,  though  they  be  inconsistent  with  its  terms,  the  law 
presuming  that  the  vendor  did  not  warrant  against  defects  and  quali- 
ties whose  existence  is  clear  to  the  buyer  and  every  body  else.  But  if 
the  vendor  and  vendee  intended  by  their  contract  that  the  warrantv 
should  cover  such  defects,  then  the  vendor  is  bound  thereby.         lb. 

4.  Same, — Examination  by  Vendee, — Relying  upon  Warranty, — The  pur- 
chaser has  a  right  to  rely  upon  an  express  waiTanty  though  he  may 
have  had  an  opportunity  to  examine  the  property.  lb. 

6.  Same, — Implied  Wairanty  of  QucUity, — Caveat  Emptor. — If  the  vendee 
has  inspected  the  specific  thing  purchased,  the  rule  of  eaveai  emptor 
admits  of  no  exception  of  an  implied  warranty  of  quality.  lb. 

6.  Same. — Implied  Warranty  Covers  Only  Existing  Defects, — At  common  law 
an  implied  warranty  extends  only  to  defects  existing  at  the  time,  lb, 

7.  Warranty, — Burden  of  Proof. — Absence  of  Emdenee. — In  an  action  of 
breach  of  warranty  in  the  sale  of  a  boiler,  where  it  is  alleged  that 
the  boiler  leaked  and  was  unfit  for  use,  and  that  it  was  warranted 
by  the  defendant  to  perform  the  work  for  which  it  was  purchased,  if 
properly  adjusted  and  fairly  tested,  it  is  error  to  charee  the  jury  that 
the  burden  rests  upon  the  defendant  to  prove  that  the  leakage  and 

-  unfitness  of  the  boiler  were  caused  by  improper  tests  and  adjustment; 
and  such  error  is  available  even  though  the  evidence  id  not  in  the 
record.  McKendry  v.  Sinker ^  Davis  &  Co.,  26S 

8.  AceeptaT^ee. — Where  the  owner  of  goods  places  them  in  the  hands  of  a 
dealer  to  be  sold,  and  afterwards  sends  him  a  proposition  to  sell  to 
him  at  the  market  price,  the  retention  of  the  goods  without  response 
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creates  a  preflumption  of  the  acceptance  of  the  proposition  to  sell, 
or  implies  a  promise  to  pay  for  the  goods  a  fair  market  value. 

Orme  ▼.  Cooper,  44^ 
SCHOOL  FUND. 

1.  Sale. —  D^ieieney, —  Payment  by  County, —  Suit  to  Recover  Amount  Paid. 
— If,  upon  sale  of  land  mortgaged  to  secure  a  school  fund  loan,  the 
auditor  bid  in  the  land  in  the  name  of  the  State  for  less  than  is  due, 
the  county  may  p^y  the  remainder  due  and  bring  suit  against  the 
mortgagor  to  recover  the  amount  paid,  with  interest,  without  bring- 
ing suit  before  such  payment  to  recover  the  amount  yet  due  from 
him.  Lopp  v.  Woodwai'd,  105 

2.  Same.  ^Relator. — Such  a  suit  should  be  brought  in  the  name  of  the 
State,  on  the  relation  of  the  proper  county  auditor  lb. 

SCHOOL  LANDS. 

1.  LeoM  of  Congressional  Townehip  Lands. — Power  of  Trustee, — A  township 
trustee  has  no  power  to  lease  the  lands  belonging  to  a  congressional 
township,  unless  the  voters  of  such  township  direct  their  leasing ;  and 
a  tenani  taking  a  lease  without  such  directions  having  been  given 
does  so  at  his  peril.  Anderson  v.  Prairie  School  Tjp.,  34 

2.  Same. — Pay  for  Building  Erected. — An  agreement  to  pay  for  a  build- 
ing erected  upon  lands  leased  by  the  trustee,  without  such  vote  being 
first  taken,  is  void  ;  and  the  township  is  not  liable  to  pay  for  it,  al- 
though the  rents  and  profits  received  by  the  lessee  did  not  equal 
the  cost  of  the  building.  lb. 

3.  Same. — AuikorUy  to  Incur  Debts. — No  authoritv  is  given  townsb^ 
trustees  to  incur  debts  in  improving  school  lands.  iS. 

SCHOOL  SUPPLIEa 
See  Scfiooiis  akd  School  Distbigts,  1. 

SCHOOLS  AND  SCHOOL  DISTRICTa 

1.  Sdwol  Supplies. —  Us^ulness  of. — Competency  of  Evidence. — Where,  in  an 
action  against  a  township  on  an  instrument  executed  by  the  trustee 
in  payment  of  school  supplies  purchased  by  him,  the  complaint  al- 
leges that  the  supplies  were  bought  for  the  use  of  the  public  schools 
of  the  township,  and  were  suitable  and  necessary  for  tne  proper  in- 
struction of  the  pupils,  the  testimony  of  teachers  of  the  township  and 
of  a  former  superintendent  of  the  county  as  to  the  usefulness  and  ne- 
cessity of  the  supplies  is  admissible. 

LiUen  v.  Wright  School  !Z^.,  9g 

2.  Same. — Evidenee. — In  such  action  letters  written  by  stockholders  of 
the  supply  company  to  former  trustees  of  the  township  referring  to 
claims  and  demands  against  the  township  in  which  they  were  inter^ 
ested,  were  competent  evidence.  lb. 

8.  De  Facto  Trustees. — The  contract  of  de  facto  trustees  ^ith  a  teacher  is 
binding  upon  their  school  corporation ;  and  in  an  action  by  such 
teacher  on  the  contract  the  validity  of  their  ac^  as  officers  can  not 
be  called  in  question.  School  Town,  etc.,  v.  Zeigler,  1S8 

4.  Same. — Acquieacence.  in  Illegal  Election  of  Officers. — After  six  years  of  ac- 
quiescence and  approval  on  the  part  of  a  school  town  in  the  election 
and  serving  of  certain  persons  acting  as  school  trustees,  third  persons 
dealing  with  them  have  the  right  to  presume  that  they  are  at  least 
officers  dc  facto,  lb, 

6.  Same. — Hiring  of  Teacher  by  Old  School  Board. — A  board  of  school  trus- 
tees, after  their  successors  have  been  elected,  and  before  they  are  en- 
titled to  serve  as  officers,  may  hire  a  teacher  for  the  year  beginning 
after  their  terms  of  office  will  expire.  lb. 
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6.  Same. — Signing  ControusL — If  the  school  board,  in  session,  hire  a  teacher, 
the  contract  with  him  may  be  signed  at  different  times ;  and  a  sini- 
ing  by  a  majority  of  the  trustees  is  sufficient.  lb, 

7.  Same. — Abolishing  School. — Effect  on  Teacher's  Contract. — A  contract  with 
a  teacher  to  teach  can  not  be  annulled  by  abolishing  the  school  he 
was  to  have  taught.  lb. 

8.  Same — MajorUy  q^  Tmstees  Sufficient  to  Make  a  .OontraeL — ^A  contract 
by  two  of  three  trustees,  when  in  session,  is  valid.  lb. 

9.  Same. — Illegal  Design  of  Trustees, — A  teacher's  contract  is  not  void 
when  the  trustees  have  an  illegal  purpose,  or  design,  in  view,  if  he 
does  not  participate  in  such  purpose,  or  design.  lb. 

SEPARATE  ESTATE. 
See  DivoBCE. 

SETOFF. 
See  Eyidencx,  2;  Exemption  fbom  Ezscution,  1,  5, 10  to  13. 

1.  Sufficiency  q^  Pleading. — A  set-off  is  a  cross-action,  and  must  contain  all 
the  substantial  averments  necessary  to  make  a  good  complaint,  and 
must,  as  to  its  sufficiency,  be  considered  in  the  nature  of  a  com- 
plaint.   It  must  be  alleged  that  the  demand  is  due  and  unpaid. 

Johnson  V.  Tyler,  S87 

2.  Torts,  —Counter-Claim. —  "  Transaction." —  An  independent  tort  can  not 
be  made  a  defence  against  another  tort,  either  by  way  of  set-off  or 
counter-claim.  The  word  **  transaction,"  as  used  in  the  code,  is  not 
a  synonym   for  occurrence  or  accident. 

Lake  Shore,  etc,  R.  W,  Co.  v.  Van  Auken,  492 

SLANDER 

1.  Complaint — OverruJing  Demurrer. — Harmless  -Error.— Where,  in  an  ac- 
tion for  slander,  there  is  no  evidence  tending  to  prove  a  set  of  words 
alleged  in  a  paragraph  of  the  complaint,  available  error  can  not  be 
predicated  on  the  overruling  of  a  demurrer  thereto. 

Emig  v.  Daum^  I4B 

2.  Same. — Necessary  Extrinsic  Fads. — Irvnuendo, — If  extrinsic  facts  are 
needed  to  make  the  words  actionable,  it  is  not  sufficient  to  supply 
them  by  way  of  innuendo.  lb. 

3.  Same. — Omvplaini. — Suffieieney, — ^The  words,  ''It  is  the  opinion  of  the 
people  that  Mary  Daum  burnt  the  barn,  and  it  is  mine,"  are  not 
actionable  without  an  allegation  of  extrinsic  facts  showing  that 
the  bam  spoken  of  was  the  property  of  another,  and  was  worth  twenty 
dollars  or  upwards.  lb, 

4.  Same. — The  words,  "  We  had  a  fire  in  our  neighborhood  last  night ; 
Lu  Daum's  barn  burnt.  I  don't  know  any  thing,  but  the  report  is 
that  Mary  Daum  burnt  the  barn,"  are  not  actionable  without  an  al- 
legation of  some  extraneous  facts  giving  them  a  slanderous  mean- 
ing, and  a  colloquium  to  connect  them  with  such  facts.  lb. 

SPECIAL  FINDING. 

See  New  Trial,  7,  8 ;  Verdict,  6  to  7. 

Bequest  for,  when  to  Make. — A  request  for  a  special  finding  must  be  made 
at  the  commencement  of  the  trial,  or  the  right  thereto  is  waived ;  but^ 
the  court  may,  in  its  discretion,  make  it  at  any  time  before  announcing 
a  general  finding  if  a  request  for  such  special  finding  is  made  by 
either  party.  MiUer  v.  Lively,  6 

SPECIAL  JUDGE. 

See  Judge. 
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SPECIAL  VEBDICT. 

See  Nbglioevob,  15 ;  Pboiobsobt  Note,  5 ;  BaHiBOAD,  7,  26 ;  Verdict, 

1  to  4. 

SPECIFIC  PERFORMANCE. 

See  CoNTBACT,  5. 

STATUTE. 

See  Animals,  1,  4,  5;  Appellate  Court,  4,  7,  23;  Babtardt,  2;  Cor- 
poration, 2 ;  Criminal  Law,  1,  2 ;  Exemption  from  Execution,  7, 
12;  Factors  and  Brokers,  1 ;  Landlord  and  Tenant,  4;  New 
Trial,  7 ;  Practice,  15 ;  Railroad,  1,  5,  8;  Replevin,  3. 

STATUTE  CONSTRUED. 
See  Bill  of  Exceptions,  1. 

STATUTE  OF  LIMITATIONS. 
See  Attorney  and  Client,  1 ;  Equity. 

1.  Ptea  of. — Obmp/aifU. — A  demurrer  to  a  complaint,  on  the  gfround  that 
the  action  is  barred  by  the  statute  of  limitations,  will  not  lie  unless 
it  appears  on  its  face  that  the  action  was  not  commenced  within  the 
period  of  limitation,  and,  also,  that  the  case  is  not  within  any  of  the 
exceptions.  -  Medsker  ▼.  Pogve^  197 

2.  Serviciu. — QmJtra/dL — Where  services  have  been  rendered  under  an  agree- 
ment which  does  not  fix  any  specified  time  for  payment  or  when  the 
contract  shall  end,  it  amounts  to  one  continuous  contract,  and  the 
statute  of  limitations  does  not  begin  to  run  against  any  cause  of  ac- 
tion arising  out  of  such  agreement  until  the  service  has  ceased. 

Story  V.  Story,  S84 

3.  OmiinuofM  Oonir€ut — Sertfiees. — Where  services  have  been  rendered  un- 
der an  agreement  which  does  not  fix  any  certain  time  for  payment  or 
when  the  contract  shall  end,  the  statute  of  limitations  does  not  b^in 
to  run  until  the  services  have  ended,  such  an  agreement  being  a  con- 
tinuous contract;  but  for  services  rendered  before  such  agreement,  for 
which  there  is  a  liability  under  an  implied  contract,  the  statute  of 
six  years  is  a  bar,  although  the  services  rendered  were  continuous 
and  uninterrupted.  Taggart  v.  Tevanny.  339 

SUMMONS. 

See  Decedents'  Estates,  4. 

TAXES. 

1.  Omitted  Praperty. —  TJnder-Valuaium, — Under  the  tax  law  of  1881  the 
county  auditor  had  no  power  to  increase  the  valuation  of  property 
returned,  under  his  general  authority  to  assess  omitted  property.  The 
auditor  could  only  assess  property  as  omitted  where  it  was  distinct, 
definite  and  recognizable  articles  which  had  not  been  listed  and  prop- 
erly appraised  for  taxation  by  the  owner.  WoU  v.  ThomtUy  S3S 

2.  Same, — Aaaeanng  Property  under  Wrong  Item  cf  Schednde. — Omitted  Pnip- 
erty. — Property  listed  under  the  wrong  item  of  the  owner's  tax  sched- 
ule can  not  be  regarded  as  omitted  property  so  as  to  authorize  the  an- 
ditor  to  revalue  it  as  such.  lb, 

TELEGRAPH  COMPANY. 

1.  Action  to  Recover  Statutory  Penalty. — Pleading, — CompiainL — In  an  action 
against  a  telegraph  company  to  recover  the  penalty  imposed  by  the 
act  of  April  8th,  1885,  upon  telegraph  companies  for  breach  of  duty, 
the  complaint  need  not  refer  to  the  statute.  If  the  complaint  contains 
averments  which  bring  the  case  clearly  within  the  letter  and  spirit  of 
the  statute,  it  is  sufficient.  Western  Vhion  TeL  (Jo.  v.  Gr^^,  4^ 
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2.  Same, — OomplainL — In  such  action  the  complaint  is  not  bad  because 
it  fails  to  aver  that  the  message  was  offered  and  accepted  ''  upon  the 
usual  terms."  lb. 

3.  Samie. — Sunday, — Neeemty. — A  message  addressed  to  a  doctor,  and  de- 
livered to  the  agent  of  a  telegraph  company  on  Sunday,  reading: 
**  M7  daughter  is  very  sick ;  come  at  once,"  being  set  out  m  the  com- 
plainty  shows  a  reasonable  necessity  for  the  transmission  on  that  day, 
and  that  the  company  knew  of  that  necessity.  lb. 

4.  Complaint, —  Legal  Oondtuion, — In  an  action  a^inst  a  telegraph  com- 
pany for  a  failure  to  transmit  a  message  in  time  and  in  the  order  of 
its  sending,  the  complaint  is  not  bad  because  it  alleges  that  the  de- 
fendant did  not  transmit  it  until  a  given  hour  after  it  received  it, 
and  did  not  transmit  it  *'  in  order  of  time  in  which  it  was  received, 
and  with  impartiality  and  good  faith,  and  without  delay,  and  in  the 
order  of  time  in  which  it  was  received."  Such  a  statement  is  not  a 
conclusion  of  law.  WesUm  Union  Tel,  Co,  v.  TrvmbvJU^  121 

6.  Sam^, — Pretenting  Claim  for  Damages. — Suit  Brought  brfore  Lapse  of 
Sixty  Days, — A  stipulation  in  the  contract  that  "  the  company  will 
not  be  liable  for  damages  in  any  case  where  the  claim  is  not  presented 
in  writing  within  sixty  days  after  sending  the  message  "  is  reason- 
able, valid  and  binding  upon  the  sender  of  the  message  who  seeks  to 
recover  the  statutory  penalty ;  but  it  has  no  application  where,  the 
action  is  brought  before  the  sixty-day  limit  has  expired.  lb. 

6.  Same. — ContraeHng  aaainel  LiaJbUity. — The  company  can  not  contract 
against  its  liability  for  violation  of  its  duty  prescribed  by  the  statute. 

/6. 
TITLE. 

See  Replevin,  6 ;  Vendor  and  Pubchasbb,  3,  4. 

TORT. 

See  Exemption  from  Execution,  4, 15 ;  Judgment,  11 ;  Partnership  ; 

Practice,  26 ;  Set-Off,  2. 

TOWN  MARSHAL. 
See  Municipal  Corporation. 

TOWNSHIP  TRUSTEE. 

See  School  Lands. 

Contract. — Condition,  Precedent. — Wherever  the  authority  of  a  trustee  to 
bind  his  corporation  by  contract  depends  upon  precedent  conditions, 
one  who  seeks  to  establish  rights  under  such  a  contract  must  show 
affirmatively  that  all  of  the  antecedent  requirements  were  strictly 
complied  with.  Anderwn  v.  Prairie  School  2)».,  S4 

TOWN  TRUSTEES. 
See  Factors  and  Brokers,  1. 

TRESPASS. 

Malieious. — Kitting  Dog. — Damages. — One  who  wilfully  and  maliciously 
kills  a  dog  which  is  not  vicious  or  dangerous  in  its  disposition  and 
habits,  and  is  not  engaged  in  committing  damages,  is  liable  to  the 
owner  for  the  fair  value  of  the  animal.  Jaoquay  v.  HariaeU^  500 

TRIAL  BY  JURY. 

See  Practice,  18. 

1 .  Sail  by  Assignee  of  an  Account, — In  an  action  by  the  assignee  of  an  ac- 
count, a  trial  by  jury  can  be  demanded.  McCoy  v.  Cldham,  S72 

Vol.  1.— 41 
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2.  Same, —  When  Jury  eon  noi  be  Demanded, — TeeL — ^In  determining  what 
suits  are  triable  hj  jury,  the  coart  must  look  to  the  character  of  the 
questions  to  be  decided,,  and  if  thej  are  essentially  of  an  equitable 
nature,  or  if  some  essential  equitable  remedy  is  invoked,  as  con- 
tradistinguished from  legal  questions  and  remedies,  the  case  should 
be  tried  by  the  court,  otherwise  the  parties  will  be  entitled  to  a  jury. 

76. 
VACANCY. 

See  IssuRAJStom,  1. 

VARIANCE. 
See  Plxadtng,  19;  Bbpi:.evin,  18. 

VENDOR  AND  PURCHASER. 

1.  I^rol  OontraeL — Money  Paid  On, —  Recovery, — Enforcement  of  QemixatL — 
If  a  purchaser  of  real  estate  by  a  parol  contract  pay  money  on  the 
contract  for  it,  he  may  recover  bacK  the  money  advanced  upon  the 
purehase,  if  the  vendor  either  declines  to  perform  the  contractor  is 
unable  to  do  so.    Such  a  contract,  however,  can  not  be  enforced. 

Morris  v.  Ooodwin,  481 

2.  Same, — Recovery  of  Money  Paid  Under  Parol  Contraet, —  Vendor  Able  and 

Willing  to  Carry  Out  Contract. — Under  a  parol  contract  for  the  sale  of 
real  estate,  if  the  vendor  is  able  and  willing  to  consummate  the  sale, 
the  vendee  can  not  rescind  and  recover  the  money  he  has  advanced. 

lb. 

3.  Same, — Doubtful,  or  Irregular ,  Tiile, — A  purehaser  of  real  estate  is  not 
bound  to  carry  out  an  executory  contract  of  sale  if  there  is  such  a 
defect,  or  irregularity,  in  the  title,  as  justly  excites  his  suspicion,  or 
which  may  involve  him  in  litigation,  although  it  might  be  pro- 
nounced good  by  legal  advisers.  lb. 

4.  Same, — Contraii  with  Guardian  to  Purchase  Ward^B  EetaU, — Irregularity 
€f  Order  of  Sale, — Doubtful  Title. — Recovery  of  Money  Paid. — A  ^ardian 
entered  into  a  written  contract  of  purchase  for  the  sale  of  his  ward's 
real  estate,  upon  the  express  conditions  that  a  third  person  having  an 
interest  in  it  would  join  in  the  sale ;  that  the  ward's  wife  would  con- 
vey her  interest  in  it,  and  that  he  could  obtain  authority  from  the 
proper  court  enabling  him  to  make  a  sale  that  would  give  to  the  pur- 
chaser a  ''good  and  perfect  title/'  Four  hundred  dollars  were  paid 
down  by  the  purehaser  as  a  forfeit.  The  guardian  filed  a  petition 
reciting  the  necessity  for  the  sale,  the  contract  he  had  entered  into, 
and  asked  authority  to  carry  out  its  provisions  and  execute  a  deed  to 
the  purchaser.  The  court  found  the  interest  of  the  ward's  estate 
would  be  promoted  by  acceptance  of  the  proposition  made,  appointed 
appraisers,  who  reported  inetanter  (whereupon  the  guardian  at  once 
filed  the  necessary  oond),  and  directed  the  guardian  to  publish  notice 
of  the  sale  for  ten  days  in  a  designated  daily  paper ;  and  at  the  ex- 
piration of  the  time,  if  he  did  not  receive  a  hisher  bid,  he  was  di- 
rected to  convey  the  land  at  once  by  deed  to  the  purehaser  named 
in  the  written  contract.  No  terms  were  fixed  for  the  payment  of 
the  purchase  money,  but  the  terms  of  the  written  contract  were  for 
cash.  Before  the  expiration  of  the  ten-day  limit,  the  purchaser  un- 
der the  contract  paid  five  hnndred  dollars  more,  and  the  parties, 
by  written  agreement  endorsed  on  the  contract,  extended  the  time  of 
performance  four  days  beyond  the  limit  named  in  the  contract,  upon 
the  condition  that  if  the  purchaser  should,  at  the  end  of  that  time, 
decide  that  the  title  to  the  real  estate  was  defective,  the  money  wa& 
to  be  returned ;  but  if  he  elected  not  to  consummate  the  contract,  it 
was  to  be  retained  by  the  guardian.    The  purchaser  declined  to  con- 
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liummate  the  sale,  on  the  ground,  as  he  claimedi  that  the  title  was 
defective. 
Heidy  that  the  title  was  so  doubtful  that  the  purchaser  was  entitled  to 
recover  back  the  money  paid ;  but  if  it  had  not  been  doubtful,  the 
contract  was  valid  and  enforceable.  lb. 

VENIRE  DE  NOVO. 
See  Afpellatb  CouBTy  21 ;  Pbacticb,  3, 12,  26,  27 ;  Bailboad,  7. 

VENUE. 
See  Railroad,  8 ;  Replevin,  8,  8,  9. 

.     VERDICT. 
See  Instbuotions  to  Jury,  7,  8 ;  Replevin,  11. 

1.  Sbeeicd. — Inatruduma  to  Jury, — Where  a  special  verdict  is  requested, 
the  instructions  of  the  court  are  very  limited;  but  it  has  the  riffht 
to  instruct  the  jury  as  to  the  nature  of  the  action,  as,  also,  respecting 
the  form  of  their  verdict  and  their  general  duty  thereto.  General 
instructions  as  to  the  law,  however,  are  unnecessary. 

SprinkU  v.  Taylor,  74 

2.  Failure  to  Aasesa  Damagti  in  Special  Verdict. —  Venire  de  Novo. — In  a 
special  verdict  the  jury  must  assess  the  damages,  and  a  failure  to  do 
so  is  cause  for  a  venire  de  novo;  but  it  is  not  necessary  that  the  dam- 
ages be  stated  in  the  formal  ending  of  the  verdict ;  and  it  is  sufficient 
if  the  court  can  ascertain  them  by  a  mere  computation  from  the 
facts  found.  «  WainvnigM  v.  Burroughs,  S9S 

3.  Same. — Sugieieney  of  Special  Verdict. — A  special  verdict  should  leave  to 
the  decision  of  the  court  only  questions  of  law.  lb. 

4.  Same. — FaUare  to  Find  a  Fact. — If  any  fact  is  not  found,  the  verdict 
will  be  construed  as  a  finding  to  that  extent  against  the  party  havine 
the  burden  of  proof  as  to  such  fact ;  and  the  court  will  not  intend 
any  fact  not  found  by  the  jury.  lb. 

5.  Speeicd  Findings. — Special  findings  contrpl  the  general  verdict  only 
when  there  is  an  irreconcilable  conflict  between  them. 

EvansviUe,  etc.,  R.  B.  Co.  v.  Qilmore,  4^8 

6.  Same. — Presumptions. — While  all  reasonable  presumptions  will  be  in- 
dulged in  favor  of  the  general  verdict,  nothing  will  be  presumed  in 
support  of  the  special  findings  of  fact.  Jb. 

7.  Special  Findings. — Special  findings  control  the  general  verdict  only 
where  there  is  an  irreconcilable  conflict  between  them  upon  a  mate- 
rial question.  Jaoquay  v.  HarUseU,  600 

WAIVER. 

See  CoNTBACT,  3,  4 ;  Insubange,  2,  3 ;  PBAcncE,  18,  25. 

WARRANTY. 

See  Sale,  1  to  7. 

WASTE. 
See  Lanblobd  and  Tenant,  4. 

WITNESS. 

Competency. — DeccdanJCs  Estaie. — A  claimant  against  an  estate  where  a  wit- 
ness has  testified  concerning  an  interview  between  the  claimant  and 
the  decedent,  can  not  testify,  in  rebuttal,  as  to  what  took  place  at 
such  interview.  Alien  v.  Jones,  6S 

WITNESS  FEES. 

See  Costs,  2  to  5. 

END  OF  VOLUME  1.      • 
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